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The  United  States 

i 

V8. 

Edward  Myndeese  and  Chakleb  D.  Mynderse. 

'  The  39th  secUon  of  the  Intenial  Revenue  Act  of  July  Ist,  1862,  (12  U.  S.  Stae. 

otLargtj  446,)  describee  the  bond  to  be  given  to  the  United  Statee  by  distil- 
lers, on  application  for  a  license  to  distil,  and  specifies  the  several  conditions 
of  snch  bond  in  detail.  The  declaration  herein  averred,  that  G.  made  appli- 
cation to  the  collector  of  Internal  Revenue  for  a  license  as  a  distiller,  and  that 
i  the  defendants  thereupon  became  bound,  by  writing  obligatory,  sealed,  <fec.,  to 

the  United  States,  in  the  sum  of  $18,000,  conditioned  that  the  said  O.  should 
truly  and  faithfully  conform  to  all  of  the  provisions  of  the  said  Act,  and  of 
snch  other  Act  or  Acts  as  were  then,  or  might  thereafter  be,  in  that  behalf 
enacted :  Held,  that  the  bond  was  a  valid  bond,  and  the  defendants  were  liable 
thereon. 

Where  a  statute  makes  it  the  duty  of  a  public  officer  to  require  of  another  an 
oflkial  bond,  or  a  bond  on  granting  a  license,  or  the  like,  such  bond  is  not 
necessarily  invalid  because  it  contains  conditions  which  the  statute  does  not 
pfescribe,  or  exceeds  the  requirements  of  the  statute. 

When  such  bond  is  voluntarily  given,  and  is  not  exacted  or  extorted  colore  officiH 
it  1b  binding. 

When  conditions  in  excess  of  the  statute  requirement  are  inserted  therein,  6uch> 
conditions  may  be  rejected  as  surplusage,  and  the  bond  be  sustained  as  to  the» 
others. 

(Before  WooDBurF  and  Hall,  JJ.,  Northern  District  of  New  York,  June,  18Y0.) 
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Woodruff,  J.    It  is  conceded,  on  the  argument  of  the 
defendants'  demurrer  to  the  declaration  herein,  that  the  only 
question  to  be  considered  is,  whether  the  bond  declared  upon 
is  a  valid  instrument.    It  recites,  that  Jane  Goodwin  had 
made  application  to  the  collector  of  Internal  Eevenue  for  the 
25th  Collection  District  of  the  State  of  New  Tork,  for  a 
license  as  distiller,  at  the  distillery  situated  at  the  town  of 
Torrey,  in,  &c.,  and  is  conditioned,  that,  "  if  the  said  Jane 
Goodwin  shall  truly  and  faithfully  conform  to  all  the  pro- 
visions of  an  Act  entitled,  An  Act  to  provide  internal  rev- 
enue to  support  the  Government,  and  to  pay  interest  on  the 
public  debt,  approved  July  1st,  1862,  and  of  such  other  Act 
or  Acts  as  were  then,  or  might  thereafter  be,  in  this  behalf, 
enacted,  then  the  said  obligation  to  be  void,  and  of  no  further 
effect,  otherwise,"  &c.,  &c. 

By  the  39th  section  of  the  Act  of  July  1st,  1862,  (12  U.  S. 
Stat  at  La/rge^  446,)  referred  to  in  the  bond,  it  is  made  the 
duty  of  collectors,  within  their  respective  districts,  to  grant 
licenses  for  distilling  to  any  person,  being  a  resident  of  the 
United  States,  who  shall  desire  the  same,  by  application,  &c., 
upon  payment  of  the  sum  or  duty  prescribed ;  and  it  is  pro- 
vided, that,  "  at  the  time  of  applying  for  said  license,  and  be- 
fore the  same  is  issued,  the  person  so  applying  shall  give  bond 
to  the  United  States,  in  such  sum  as  shall  be  required  by  the 
ijoUector,  and  with  one  or  more  sureties,  to  be  approved  by 
£aid  collector,  conditioned,"  (1)  "  that,  in  case  any  additional 
«till  or  stills,  or  other  implements  to  be  used  as  aforesaid,  shall 
l>e  erected  by  him,  his  agent  or  superintendent,  he  will,  before 
lusing,  &c.,  rejwrt  in  writing  to  the  said  coDector  the  capacity 
thereof,  and  information  from  time  to  time  of  any  change  in 
the  form,  capacity,  &c.,  &c.,  which  either  of  the  said  stills, 
*&c.,  may  undergo ; "  (2)  "  that  he  will,  from  day  to  day,  enter, 
.or  cause  to  be  entered,  in  a  book  to  be  kept  for  that  purpose, 
the  number  of  gallons  of  spirits  that  may  be  distilled  by  said 
still  or  stills,  &c.,  and,  also,  of  the  quantities  of  grain,  or 
other  vegetable  productions,  or  other  substances,  put  into  the 
mash  tub,  or  otherwise  used  by  him    *    *    for  the  purpose 
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of  prodncing  Bpirite,  which  said  book  shall  be  open  at  all 
times  dnring  the  day  (Sundays  excepted)  to  the  inspection  of 
the  said  collector,  who  may  make  memorandums  or  transcripts 
therefrom ; ''  (3)  "  and  that  he  will  render  to  the  said  collector, 
on  the  first,  tenth,  and  twentieth  days  of  each  and  every 
month,  or  within  five  days  thereafter,  during  the  continuance 
of  said  license,  an  exact  account  in  writing,  taken  from  his 
books,  of  the  number  of  gallons  of  spirits  distilled  and  sold, 
or  removed  for  consumption  or  sale,    *    *    and  the  proof 
thereof,  and,  also,  of  the  quantities  of  grain,  &c,,    *    *    put 
into  the  mash  tub,  or  otherwise  used  by  him,    *    *    for  the 
purpose  of  producing  spirits,  for  the  period  or  fractional  part 
of  a  month  then  next  preceding  the  date  of  said  report,  which 
said  report  shall  be  verified  by  affidavit  in  the  manner  pre- 
scribed by  this  Act ; "  (4)  "  and  that  he  will  not  sell,  or  per- 
mit to  be  sold,  or  removed  for  consumption  or  sale,  any  spirits 
distilled  by  him  under  and  by  virtue  of  his  said  license,  until 
the  same  shall  have  been  inspected,  gauged,  and  proved,  and 
the  quantity  thereof  duly  entered  upon  his  books  as  afore- 
said ;  "  (5)  ^'  and  that  he  will,  at  the  time  of  rendering  said 
account,  pay  to  the  said  collector  the  duties  which  by  this  Act 
are  imposed  upon  the  spirits  so  distilled." 

It  is,  of  course,  conceded,  that  the  bond  described  in  the 
declaration  is  not  in  the  words  of  this  89th  section.  It  is  con- 
ditioned for  conformity  by  the  distiller  to  "  all  the  provisions  " 
of  the  Act,  and  of  such  other  Acts  as  were  then,  (^.  e.,  at  the 
time  of  the  execution  of  the  bond,)  or  might  thereafter  be,  in 
that  behalf,  (i.  «.,  in  regard  to  the  duty  of  distillers,)  enacted. 
Now,  if  the  condition  of  this  bond,  in  its  broad  generality, 
did,  in  fact,  require,  as  a  condition,  nothing  which  is  not  in- 
cluded in  the  details  enumerated  in  the  section  describing  the 
bond,  the  only  question  would  be — ^is  the  bond  void,  because 
it  does  not  follow  the  words  of  the  section,  but,  in  lieu  there- 
of, employs  general  language,  having  no  greater  meaning ; 
or,  in  another  form,  if  the  bond  prescribed  by  the  39th  sec- 
tion, literally  followed,  would  be  conditioned  for  the  perform- 
ance of  specific  acts  and  duties,  which,  in  truth,  embrace  all 
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the  duties  imposed  by  the  Act,  does  the  failure  to  ennmerate 
all  those  duties  in  detail  invalidate  the  bond  ?  I  think  not. 
In  such  case,  the  words,  "  conform  to  all  the  provisions ''  of 
the  Act,  are,  in  meaning  and  in  legal  effect,  the  same  as,  ^^  do 
and  perform  the  several  things  in  detail,  enumerated  in  the 
Act."  Grouping  the  various  duties  in  one  phrase,  and  describ- 
ing them  as  *'  conformity  to  all  the  provisions,"  is  exactly 
equivalent  to  an  enumeration  of  each  in  detail.  Such  a  bond 
is  no  more  onerous  to  the  principal  obligor,  or  to  the  sure- 
ties, and  binds  them  to  nothing  which  the  statute  did  not  re- 
quire that  they  should,  by  the  bond,  be  bound  to  do  and 
perform. 

But,  laying  out  of  view,  for  the  present,  that  part  of  the 
condition  of  the  bond  in  suit  which  requires  conformity  to 
the  provisions  of  Acts  which  may  thereafter  be  enacted,  I  am 
not  ready  to  agree  that  a  bond  voluntarily  given  upon  an  ap* 
plication  for  a  license  as  a  distiller,  conditioned  for  the  per- 
formance of  all  the  duties  imposed  on  distillers  by  the  Act 
under  which  the  license  is  granted,  is  invalid,  even  if  the 
applicant  might  have  claimed  such  license  upon  tender  of  a 
bond  less  comprehensive  in  its  scope.  The  cases  relied  upon 
by  the  defendants  do  not  affirm  such  a  proposition,  but  rather 
the  contrary.  It  is  to  be  carefully  observed,  that  it  does  not 
appear  that  the  collector,  in  the  case  before  us,  required, 
exacted,  or  extorted  the  bond  in  the  particular  form  in  which 
it  was  given  ;  but,  only,  that  Jane  Goodwin  was  a  distiller  of 
spirits,  and  owner  of  a  distillery  in  the  said  town  of  Torrey, 
&c.,  and  the  defendants,  by  their  certain  writing  obligatory, 
sealed,  &c.,  recited  an  application  to  the  collector  for  a  license 
as  distiller,  and  acknowledged  themselves  bound  to  the  United 
States  in  the  sum  of  $18,000,  conditioned,  nevertheless,  that 
the  said  Jane  Goodwin  should  truly  and  faithfully  conform  to 
all  of  the  provisions  of  the  Act  under  which  such  license  was 
permitted.  It  is  an  undertaking,  upon  the  granting  and  ac- 
ceptance of  a  license  to  distil,  that  she  will  obey  the  statute 
which  regulates  her  conduct  as  a  distiller. 

In  the  first  place,  as  we  must  assume  that  such  a  bond 
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was  volantarily  tendered,  the  rule,  and  the  eases  which  hold 
that  a  bond  exacted  by  a  public  officer,  ecdore  officii^  is  void, 
if  it  embrace  conditions  which  he  is  not  authorized  to  require, 
have  no  application  to  the  case.  (  United  States  v.  Tingey^  5 
Peters^  115 ;  Hawes  v.  Marchant^  1  Curtii  C.  C,  -ff.,  136 ; 
United  Stdtes  v.  Gordon^  1  BrocJc.^  190.) 

On  the  other  hand,  in '  the  case  of  United  States  v. 
Tingey^  in  which  the  rule  last  mentioned  is  stated  and  ap- 
plied, the  opinion  of  the  Court  distinctly  and  unequivocally 
declares,  that  "  it  would  be  very  different  where  such  a  bond 
was,  by  mistake  or  otherwise,  voluntarily  substituted  by  the 
parties  for  the  statute  bond,  without  any  coercion  or  extor- 
tion by  color  of  office."  In  that  case,  the  statute  required 
that  a  purser  should  give  bond  "conditioned  faithfully  to 
perform  all  the  duties  of  purser  in  the  navy  of  the  United 
States."  The  bond  actually  given  was  construed  to  require 
him  to  account  for  all  moneys  received  by  him,  and  for  all 
public  property  committed  to  his  care,  whether  officially  as 
purser,  or  otherwise,  and  was  deemed  clearly  not  in  the  terms 
of  the  Act,  and  Mr.  Justice  Story,  in  giving  the  opinion  of 
the  Court,  says :  ''  Upon  this  posture  of  the  case,  a  question 
has  been  made,  and  elaborately  argued  at  the  bar,  how  far  a 
bond  voluntarily  given  to  the  United  States,  and  not  pre- 
scribed by  law,  is  a  valid  instrument,  *  *  in  other  words, 
whether  the  United  States  have,  in  their  political  capacity,  a 
right  to  enter  into  a  contract,  or  to  take  a  bond,  in  cases  not 
previously  provided  for  by  some  law.  Upon  full  considera- 
tion of  this  subject,  we  are  of  opinion,  that  the  United  States 
have  such  a  capacity  to  enter  into  contracts."  Upon  further 
discussion,  and  full  affirmance  of  this  doctrine,  the  opinion  of 
the  Court  places  the  decision  of  the  case  upon  the  sole  ground, 
that  the  bond  was  (as  the  demurrer  was  held  to  admit)  re- 
quired and  extorted  by  the  Secretary  of  the  Navy,  under 
color  of  office.  Upon  the  principles  declared  in  the  opinion, 
it  cannot  be  doubted,  that,  had  the  bond  then  in  question 
been  found  a  voluntary  bond,  executed  without  duress  or  re- 
quirement, it  would  have  been  binding  according  to  its  terms, 
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and  would  have  bound  the  sureties  for  any  public  property 
committed  to  the  care  of  their  principal. 

The  case  of  SpeaJce  v.  United  States^  (9  Cranch^  28),  neces- 
sarily involves  the  same  principle.  There,  the  statute  re- 
quired the  execution  of  a  bond  in  double  the  value  of  a  vessel 
cleared  from  a  port  of  the  United  States.  The  defence  was, 
tiiat  the  bond  in  suit  was  taken  in  a  greater  sum.  But,  in 
the  absence  of  allegations  that  it  was  unduly  obtained  by  the 
collector,  colore  officii^  by  fraud,  oppression,  or  circumven- 
tion, the  sureties  were  estopped  to  allege  that  the  value  of 
the  vessel  and  cargo  was  less  than  one-half  the  penalty.  This, 
of  course,  affirms  that  the  bond  was  valid  according  to  its 
terms,  and  must  operate  according  to  its  common-law  im- 
port ;  whereas,  if  any  excess  in  amount,  though  voluntarily 
inserted,  would  render  it  void,  it  could  have  no  operation 
between  the  immediate  parties,  even  by  estoppel. 

In  the  State  of  New  York,  the  statute,  (2  B.  Z.,  139,  §  5,) 
required  the  treasurer  of  a  county  to  give  a  bond  condi- 
tioned '^  that  he  shall  well  and  faithftiUy  execute  the  office  of 
treasurer  of  such  county,  and  pay  all  moneys  which  shall 
come  to  his  hands  as  treasurer,  according  to  law,  and  render 
a  just  and  true  account  thereof  to  the  said  supervisors,  or  to 
the  comptroller  of  the  State."  In  Supervisors  v.  Van 
Camperiy  (3  Wend.^  48,)  a  bond  executed  by  a  county  treasurer 
was  held  a  valid  bond,  although,  instead  of  being  conditioned 
according  to  this  specification  in  the  statute,  it  was  simply 
that  the  said  M.  V.  C.  "  shall  well,  truly,  and  faithfully  ex- 
ecute and  perform  the  duties  of  treasurer  of  said  county,  ac- 
cording to  law." 

In  United  States  v.  Bradley^  (10  Peters^  343,)  a  bond 
voluntarily  given  by  a  paymaster,  though  not  in  conformity 
with  the  statute  prescribing  the  bonds  of  such  officers,  was 
held  valid,  notwithstanding  it  purported  to  bind  the  sureties 
to  a  broader  extent  than  the  Act  prescribed.  It  is  true,  that, 
in  that  case,  the  breaches  alleged  were  of  the  very  condition 
which  the  statute  required  to  be  inserted  in  tlie  bond,  namely, 
that  he  account,  &c. ;  and  it  was  not  necessary  for  the  Court . 
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to  decide  whether  the  sureties  would  be  liable  for  a  breach  of 
duty  mentioned  in  the  condition  of  the  bond,  but  not  speci- 
fied in  the  statute  prescribing  the  condition  ;  and  the  Court, 
therefore,  while  they  reaffirmed  the  doctrines  of  the  opinion 
in  United  States  v.  Tmgey^  decided  all  that  was  material, 
when  they  held  the  bond  valid  as  to  the  conditions  prescribed 
by  the  statute,  and  effectual  to  charge  the  sureties  for  the 
breaches  against  which  the  prescribed  bond  was  intended  to 
protect  the  Government. 

It  is  to  be  observed,  that  the  case  now  before  us  charges 
only  breaches  of  the  very  condition  mentioned  in  the  statute 
(§  39,)  describing  the  bond  to  be  given  by  a  distiller ;  and 
we  are,  nevertheless,  asked  to  hold,  that,  because  the  bond  is 
conditioned  for  the  performance  of  all  the  duties  required  of 
a  distiller  under  the  Act,  it  is  not  good  as  to  those  duties 
which  the  statute  requires  shall  be  secured  by  bond. 

The  case  of  United  States  v.  Linn^  (15  Peters^  290,)  re- 
aflBrms,  in  a  still  stronger  case,  the  validity  of  an  instnmient 
executed  to  the  United  States,  not  conforming  to  the  statute 
requirements,  and  upon  the  principle  of  the  case  above  stated. 

I  am  quite  aware,  that  it  has  been  insisted,  that,  when  a 
statutory  bond  contains  conditions  required  by  the  Act  under 
which  it  is  taken,  and  other  conditions  which  are  not  so  re- 
quired, it  is  void  as  to  the  latter.  See  Armstrong  v.  United 
States^  {Peteri  G.  C.  i?.,  46) ;  United  States  v.  HoweU,  (4  Wash. 
(7.  C,  JS.f  620.)  And  this  proposition  finds  some  color  in  the 
opinion  of  Ch.  J.  Marshall,  in  Dixon  v.  United  States^  (1 
Brock.,  177.)  But,  it  will  be  seen,  that,  in  that  case,  his  lan- 
guage relates  to  conditions  introduced  by  the  officer  taking 
the  bond,  under  color  of  office,  which  conditions  are  not  war- 
ranted by  law,  and  that  the  point  in  judgment  was,  whether 

the  bond  was  wholly  void.    And,  in  United  States  v. , 

(1  Brock.,  195j)  be  held,  in  conformity  with  the  remarks  in 
the  former  case,  that,  in  dealing  with  a  statutory  obligation, 
matter  inserted  in  the  obligation,  which  the  statute  did  not 
require,  might  be  rejected  as  surplusage,  and  the  bond  stand 
valid  for  the   residue.     Observations  of  a  similar  purport 
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appear  in  the  opinion  of  Mr.  Justice  Story  in  United  States 
V.  Bradley^  (10  Peters^  343,)  above  referred  to. 

This  distinction  may  well  exist  where  the  bond  has  no 
legal  existence  except  by  force  of  the  statute  which  has  pre- 
scribed the  taking  of  the  bond ;  and,  if  it  is  applicable  to  all 
cases  in  which  Congress  have  assumed  to  direct  the  taking  of 
a  bond,  it  should  not  be  applied  to  a  bond  in  substantial  con- 
formity with  the  statute,  and  containing  no  condition  that  is 
not  within  the  clear  duty  imposed  by  the  Act  itself. 

But,  conceding  that  the  bond  now  in  suit  is  to  be  tested 
by  the  views  last  adverted  to,  what  conditions  are  inserted  in 
it  which  the  statute  requiring  the  bond  does  not  contemplate  ? 
The  condition  is,  that  the  distiller  shall  truly  and  faithfully 
conform  to  all  the  provisions  of  the  Act  of  July  1st,  1862, 
(being  the  Act  which  authorizes  the  license  to  distill,)  and  of 
such  other  Act  or  Acts  as  were  then,  or  might  thereafter  be, 
in  that  (or  this)  behalf,  enacted.  Now,  the  39th  section  of 
the  statute  does  not  provide  for  a  bond  to  comply  with  future 
enactments.  So  far,  then,  as  it  relates  to  duties  created  by 
future  statutes,  let  the  words,  "  or  might  thereafter  be,"  be 
struck  out  as  surplusage,  according  to  the  opinion  of  Ch.  J. 
Marshall.  What,  then,  is  embraced  in  the  condition,  which 
the  statute  did  not  prescribe  ?  The  duties  of  a  distiller,  in 
keeping  books,  and  making  entries  therein,  of  the  spirits 
distilled,  and  of  the  materials  used,  to  be  open  to  inspection, 
and  in  making  returns  to  the  collector,  on  the  1st,  10th,  and 
20th  of  each  month,  of  sales  made  or  spirits  removed,  and  in 
paying  the  duties  thereon,  are  prescribed  in  section  46  of  the 
Act,  and  almost  in  the  words  of  the  39th  section,  which  pre- 
scribes the  bond  to  be  given  ;  and  it  is  the  violation  of  the 
requirements  of  this  45th  section  which  constitutes  the  breach 
of  the  bond  in  suit.  The  bond  clearly  embraces  the  alleged 
defaults.  The  statute  clearly  requires  that  the  bond  shall  be 
conditioned  against  such  defaults.  Had  the  bond  been  con- 
ditioned in  the  very  words  of  the  statute,  it  would  have  been 
broken  by  the  alleged  defaults  on  which  the  action  is  founded. 
There  is  no  pretence  that  the  defendants  are  now  sought  to 
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be  drawn  into  a  new  liability  or  subjected  to  one  which  the 
statute  did  not  contemplate.  Had  the  words  of  the  statute 
been  followed,  the  defendants  would  have  been  in  the  same 
condition  in  which  they  now  are.  It  is  the  defendants  who 
are  seeking,  on  grounds  highly  technical,  to  avoid  a  just 
liability.  Why,  then,  is  not  the  bond  effectual  ?  It  is  said, 
that  other  violations  of  the  Act  may  be  committed,  which 
would  be  a  breach  of  this  general  condition  of  the  bond,  and 
that  the  Court  cannot  sustain  the  bond,  because  the  language 
of  the  bond  includes  both  indiscriminately.  If  the  fact  be  as 
assumed,  I  could  not  assent  to  the  inference. 

The  propositions  stated  are,  that  the  conditions  which  are 
inserted  in  the  bond,  but  which  are  not  mentioned  in  the 
statute,  are  inoperative ;  that  the  general  words  of  the  bond 
include  both ;  that  the  Court  cannot  reform  the  language  of 
the  bond,  and,  to  strike  out  any  of  the  words,  would  be  to 
destroy  the  whole  condition  ;  and  that  the  Court  cannot,  by 
construction,  limit  the  operation  of  the  bond  to  what  it  might 
lawfully  require,  and  must,  therefore,  of  necessity,  hold  the 
bond  altogether  void.  This  argument  may  be  illustrated  by 
an  example.  If  the  bond  was,  by  the  statute,  required  to 
enjoin  obedience  to  the  46th  section,  and  it  was  so  drawn  as 
to  require  obedience  to  the  45th  and  56th,  the  Court  could 
treat  all  reference  to  the  56th  as  surplusage,  and  hold  it  good 
as  to  the  requirements  of  the  45th,  but,  if  in  terms  drawn  so 
as  to  require  obedience  to  all  the  provisions  of  the  Act,  the 
Court  cannot  regard  any  portion  of  it  as  surplusage,  or  limit 
its  operation  to  the  45th,  even  though  it  should  appear  that 
only  those  two  sections  create  or  impose  any  duty.  This 
does  not  seem  to  me  reasonable,  or  as  resting  upon  any  sen- 
sible ground.  In  my  judgment,  the  present  case  is  fairly 
illustrated  by  the  above  example.  I  do  not  find  in  the  Act 
any  duty  imposed  upon  a  distiller,  in  the  behalf  mentioned 
in  the  bond  in  this  case,  (except  what  is  contained  in  the  56th 
section  of  the  Act,)  which  the  bond  prescribed  in  the  39th 
section,  (and  which,  in  every  view,  it  was  lawful  to  take,)  does 
not  embrace. 
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It  was  suggested,  in  the  argument,  that  the  bond,  as  now 
framed,  would  make  failure  to  pay  the  license  tax,  to  make 
manufacturer's  returns,  or  to  comply  with  the  stamp  Act, 
breaches  of  the  condition.  Not  so.  They  have  no  rela- 
tion to  the  duties  of  distillers,  as  such.  The  distiller  has 
not  to  make  manufacturer's  returns,  other  than  what  are 
mentioned  in  the  89th,  45th,  and  56th  sections.  The  single 
duty  which  I  find  imposed  upon  distillers,  the  perform- 
ance of  which  is  not  required  to  be  made  by  the  39th  sec- 
tion a  condition  of  the  bond,  is,  that  he  will  make  monthly 
returns  to  the  inspector.  All  else  is  properly  embraced  in 
the  bond,  as  prescribed.  The  objection  to  the  bond  comes, 
then,  to  this — it  is  conditioned  for  conformity  to  all  the  re- 
quirements of  the  Act.  The  section  directing  the  giving  of 
the  bond  does  not  require  that  the  distiller  shall  give  a  bond 
conditioned  to  make  the  monthly  returns  to  the  inspector, 
and,  in  that  respect,  the  bond  in  question  exceeds  the  require- 
ment. It  seems  to  me  more  in  accordance  with  good  sense, 
with  the  maxim  which  prefers  that  res  magi%  valea^t  qucrni 
pereat^  with  the  spirit  and  intent  of  the  decisions  above  re- 
ferred to,  and  with  what  is  just  to  both  parties,  to  say,  that 
this  bond  is  in  substantial,  though  not  literal,  compliance 
with  the  statute;  that  it  was  voluntarily  given,  to  secure  what 
it  was  not  only  lawful,  but  the  duty  of  the  distiller,  to  do ; 
that  it  was  manifestly  taken  in  good  faith,  for  the  single  pur- 
pose of  securing  those  things  which  it  was  intended  such 
bond  should  secure,  and  has  in  it  no  taint  of  illegality  what- 
ever; and,  finally,  if  its  terms  are  so  comprehensive  as  to 
embrace  a  duty  to  render  an  account,  which  duty,  if  separately 
specified,  would  have  been  rejected  therefrom  as  an  excess  or 
surplusage,  that  it  is  our  duty  to  regard  the  requirement  em- 
bodied in  the  general  words  used  as  not,  in  point  of  law,  in- 
cluding it,  and  to  hold  that  the  breach  which  is  alleged,  and 
which  is  clearly  one  which  constitutes  a  breach:  of  the  bond 
described  in  the  statute,  is  covered  by  the  condition. 

These  views  lead  me  to  the  conclusion  that  the  plaintiffs 
should  have  judgment  on  the  demurrer. 
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Judge  HjUiL  did  not  concnr  in  the  foregoing  opinion,  but 
came  to  the  conclusion  that  the  defendants  were  entitled  to 
judgment  on  the  demurrer.  (See  his  opinion,  12  Int.  Rev. 
Record^  94.)  The  case  was  then  certified  to  the  Supreme 
Court,  upon  a  difference  of  opinion.  In  that  Court,  the  bond 
was  held  valid,  in  affirmance  of  the  conclusion  of  Judge 
Woodruff,  and,  on  the  return  of  the  mandate,  judgment  for 
the  plaintiffi,  on  the  demurrer,  was  ordered. 

William  Dcrsheim&r  {District  Attorney,)  for  the  plaintiffs. 

William  F.  CogaweU^  for  the  defendants. 


Georgs  C.  Eoberts 
William  F.  Eyer.    In  EQurrr. 

The  reissned  letters  patent  granted,  April  2l8t,  1867,  to  D.  W.  C.  Sonford,  for  an 
"improvement  in  refrigerators,"  and  extended,  October  20th,  1869,  for  seven 
years  from  the  ISth  of  November,  1869,  the  original  patent  having  been 
granted  to  Sanford,  as  inventor,  November  13th,  1866,  are  void,  for  want  of 
novelty. 

The  first  claim  of  snch  reissue  is  a  claim  to  a  combination  of  three  elements : 
(1)  An  open-bottomed  ice-box,  constructed  in  snch  manner  that,  by  the  per- 
foration of  holes  in  the  sides  and  bottom  of  the  box,  the  air  will  pass  freely 
down  through,  and  in  contact  with,  the  ice  in  the  box,  so  that  it  can  faU  di- 
rectly from  the  ice  upon  articles  to  be  refrigerated ;  (2)  A  dividing  partition^ 
open  above  and  below,  so  placed  in  relation  to  such  ice-box  that,  by  means  of 
self-operating  internal  circulation,  in  a  closed  refrigerator,  the  whole  of  the 
contained  air  shall  be  kept  in  motion,  and  caused  to  revolve  around  such  par- 
tition, in  currents  moving  downwards  only  on  one  side  of  such  partition,  and 
upwards  only  on  the  other  side ;  (8)  A  chamber  for  the  refrigeration  of  food 
or  provisions,  placed  directly  under  the  ice-box,  whether  there  are  shelves  or 
fixtures,  in  such  chamber,  to  hold  the  articles  in  the  descending  current 
directly  under  the  open-bottomed  ice-box,  or  whether  such  articles  are  placed 
in  such  current,  la  such  chamber,  directly  under  the  open-bottomed  ice-box, 
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not  by  means  of  shelves  or  fixtures  placed  there,  bat  by  being  suspended 
there,  or  placed  on  the  floor,  or  otherwise  kept  in  position. 

The  second  claim  of  such  reissue  is  a  claim  to  a  combination  of  three  elements, 
namely,  the  first  and  third  elements  of  the  first  claim,  combined  with  the  de- 
scribed arrangement  for  carrying  off  the  water,  whereby  the  cold  air  can  ftdl 
directly  down  upon  articles  to  be  refrigerated,  while  the  water  is  prevented 
from  dripping  into  the  apartment. 

The  invention  of  Azel  S.  Lyman,  set  forth  in  his  caveat,  filed  August  20th,  1862, 
and  perfected  by  him  prior  to  1856,  and  described  in  his  application  for  a 
patent,  of  September  2l8t,  1864,  and  covered  by  the  patent  granted  to  him 
March  26th,  1866,  embraces  everything  claimed  in  the  reissued  patent  of 
Sanford. 

(Before  Blatohford,  J.,  Southern  District  of  New  York,  March  18th,  1878.) 

Blatchford,  J.  This  suit  is  brought  on  reissued  letters 
patent  granted,  April  2l8t,  1867,  to  D.  W.  C.  Sanford,  for  an 
"  improvement  in  refrigerators,"  the  original  patent  having 
been  granted  to  Sanford,  as  inventor,  November  13th,  1855, 
and  the  patent,  as  reissued,  having  been  extended,  October 
20th,  1869,  for  seven  years  from  the  13th  of  November,  1869. 
The  reissued  patent  has  three  figures  of  drawings,  which  are 
referred  to  in  the  specification  annexed  to  it,  figure  1  being 
"  a  perspective  view,  exhibiting  the  interior  of  the  refrigera- 
tor," figure  2  "  a  vertical  middle  section,"  and  figure  3  "  a 
perspective  of  a  smaller-sized  refrigerator,  with  one  of  the 
apartments  contracted."  The  specification  says  :  "  My  in- 
vention consists  of  an  improvement  in  refrigerators,  whereby 
the  whole  of  the  contained  air  is  kept  in  continual  rotation, 
purification,  desiccation,  and  refrigeration,  and  with  economy 
of  ice.  The  circulation  of  the  air  of  my  refrigerator  is  en- 
tirely confined,  and  consists  of  a  continuous  movement  or 
rotation  of  the  air  confined  within  the  apartment,  without 
any  communication  with  the  external  air,  except  when  it 
becomes  unavoidable  from  opening  the  refrigerator.  I  have 
found,  for  purification,  that  external  air  is  not  necessary,  and 
it  is  obvious,  that  any  arrangement  by  which  a  current  of  ex- 
ternal air,  after  being  cooled,  is  passed  through  the  refrigera- 
tor, must  be  attended  with  a  great  consumption  of  ice,  and 
that  any  arrangement  which  admits  of  stagnation  of  air  in 


MARCH,  1873.  13 


Roberts  v.  Ryer. 


any  part  of  the  refrigerator,  and  does  not  compel  circulation 
of  air  throughout  the  entire  apartments,  is  highly  -objection- 
able. Both  of  these  conditions  I  have  avoided,  as  will  be 
seen  from  the  following  description,"  Then  follows  the  de- 
scription, with  reference  to  the  drawings.  Within  a  suitable 
casing  a  partition  is  inserted,  with  an  opening  over  the  par- 
tition, at  its  top,  and  an  opening  under  it,  at  its  bottom,  so  that 
there  is  free  communication  between  the  two  apartments 
formed  by  the  partition.  The  drawings  show  the  partition  as 
being  vertical,  and  the  openings  as  being  of  little  vertical 
height.  At  a  high  point  in  one  of  the  apartments  an  ice  re- 
ceptacle is  placed.  This  receptacle  is  perforated  on  the  sides 
and  bottom,  so  as  to  allow  free  passage  of  air  through,  and  in 
contact  with,  the  ice.  The  ice  is  prevented  from  coming  into 
contact  with  the  sides  of  the  receptacle,  by  projections  indi- 
cated, which,  in  this  case,  are  stated  to  be  made  by  punching 
the  holes  in  such  a  way  that  a  portion  of  the  metal  is  pro- 
trnded.  The  bottom  of  the  ice  receptacle  is  funnel^haped,  so 
<is  to  conduct  the  water  of  the  melting  ice  to  a  central  dis- 
charge, whence  it  falls  into  the  cup  or  flaring  end  of  an 
escape  pipe,  which  passes  directly  out  through  the  side  of  the 
refrigerator.  It  is  stated  to  be  important  that  the  escape  pipe 
should  occupy  as  little  room  as  possible,  in  order  not  to  ob- 
struct the  motion  of  the  air.  The  shelves  in  the  two  apart- 
ments are  perforated,  to  allow  of  the  free  transit  of  air.  The 
apartment  above  which  is  the  ice  receptacle  is  designated  as 
apartment  0.  The  apartment  on  the  other  side  of  the  par- 
tition is  designated  as  apartment  D.  The  opening  at  the  top 
of  the  partition  is  designated  as  B\  and  the  opening  at  its  bot- 
tom as  B^\  The  specification  then  proceeds  :  "  When  the  ice 
is  placed  in  its  receptacle,  and  the  refrigerator  closed,  the 
whole  of  the  contained  air  will  be  set  in  motion,  and  continue 
to  circulate  or  revolve  as  long  as  there  is  any  ice,  or  refriger- 
ating material,  in  the  receptacle.  The  operation  is  as  fol- 
lows :  The  denser  air  in  contact  with  the  ice  and  walls  of  the 
receptacle  descends,  and  its  place  is  immediately  supplied 
with  warmer  air  from  apartment  D,  through  the  opening  B\ 
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The  denser  air,  deecending  through  the  entire  apartment  0, 
and  passing  through  the  opening  B^\  keeps  up  a  continual 
displacement  of  the  whole  of  the  contained  air  of  the  refriger- 
ator. The  apartment  D  has  a  higher  temperature  than 
apartment  C,  and  the  temperature  varies,  with  a  gradual  rise 
from  the  time  the  air  leaves  the  receptacle  until  it  arrives  at 
the  upper  part  of  apartment  D.  It  is  evident,  that  the  rota- 
tion of  the  air  will  continue  until  the  ice  is  melted,  and  an 
equilibrium  of  temperature  takes  place  throughout  the  entire 
refrigerator.  As  the  air  passes  through  the  apartments  it 
imbibes  moisture  from  fruits,  vegetables,  meats,  and  other 
articles,  and,  when  it  comes  into  contact  with  ice,  its  capacity 
for  moisture  is  diminished  by  condensation,  and  the  moisture 
is  condensed  upon  the  ice  and  passes  off  with  the  waste  water. 
The  circulating  air  thus  being  continually  desiccated,  every 
part  of  the  apartments  is  kept  from  mould  and  dampness. 
The  exhalations  and  odor  of  meat  and  other  articles  are  also 
precipitated  upon  the  ice  with  the  condensed  vapor,  and 
thus  the  entire  apartments  are  kept  sweet.  [It  is  well 
known  that  mould  will  not  generate  in  a  current  of  air, 
and  it  is  known,  that,  when  once  formed,  it  propagates 
itself  and  spreads  with  rapidity.  Therefore,  if  any  one  part 
of  the  refrigerator  be  out  of  the  direct  course  of  circulation, 
the  air  will  stagnate  there  and  develop  mould,  which  will  con- 
taminate the  whole  apartment.  The  apartment  D  may  vary 
in  width,  and  it  may  be,  as  shown  in  figure  3,  so  narrow  as  to 
serve  merely  as  a  passage  for  the  ascending  current  of  air,  the 
greatest  benefit  being  always  derived  from  the  downward 
current  in  apartment  C.  I  am  aware,  that  various  devices 
have  long  since  been  known  for  causing  the  internal  circular 
tion  of  air  in  apartments  of  houses  and  refrigerators,  but  I  am 
not  aware,  that,  in  any  instance,  a  complete  and  continued 
rotation,  purification,  desiccation,  and  refrigeration  of  the 
whole  of  the  contained  air  of  a  refrigerator  has  been  com- 
pelled under  the  same  arrangement  as  in  my  improvement. 
Therefore,  what  I  claim,  as  my  improvement  in  refrigerators, 
is  the  employment  of  an  open-bottom  ice-box,  or  equivalent 
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thereof,  in  combination  with  a  dividing  partition,  open  above 
and  below,  so  placed,  that,  by  means  of  self-operating  internal 
circulation,  the  whole  of  the  contained  air  shall  be  kept  in 
motion,  and  cansed  to  revolve  aronnd  this  partition  in 
currents  moving  downwards  only  on  one  side  of  this  partition, 
and  upwards  only  on  the  other  side,  when  the  same  is  com- 
bined with  a  chamber,  for  the  refrigeration  of  food  or  pro- 
visions, placed  directly  under  said  ice-box,  as  set  forth.  I  do 
not  claim,  by  itself,  a  partition  dividing  vertically  one  com- 
partment of  a  refrigerator  from  another,  nor  do  I  claim  plac- 
ing articles  to  be  refrigerated  in  a  descending  current  of  air, 
but  I  do  claim  placing  shelves,  or  fixtures,  for  holding  articles 
to  be  refrigerated,  or  the  articles  themselves,  in  the  descend- 
ing current  directly  under  an  open-bottom  ice-box,  in  combi- 
nation with  a  dividing  partition,  open  above  and  below,  as  set 
forth.  I  claim,  in  combination  with  said  shelves  or  fixtures, 
so  placed,  constructing  the  open  bottom  of  the  ice-box  in  such 
manner  that  the  air  may  pass  freely  down  through  the  same, 
and  fall  directly  from  the  ice  upon  the  articles  to  be  refriger- 
ated, while,  at  the  same  time,  the  drip  of  the  water  is  pre- 
vented, as  set  forth.]  "  The  figures  1  and  2,  in  the  figures 
of  drawings  in  the  reissued  patent,  represent  the  vertical  par- 
tition as  in  the  middle  of  the  width  of  the  refrigerator. 
Figure  3  represents  the  apartment  C,  under  the  ice  receptacle, 
as  occupying  nearly  the  entire  width  of  the  refrigerator,  and 
the  apartment  D  as  a  mere  flue,  without  shelves,  and  too 
narrow  for  any  other  use.  Figure  1  represents  the  shelves  in 
each  apartment  as  constructed  of  parallel  rods,  each  rod  as 
long  as  the  width  of  the  apartment,  and  parallel  with  the 
width  of  the  refrigerator.  There  are,  in  figure  2,  arrows, 
pointing  vertically  downwards,  in  apartment  C,  and  vertically 
upwards  in  apartment  D,  indicating  the  course  of  the  air. 

In  the  drawings  of  the  original  patent,  there  are  but  two 
figures.  In  each  of  them,  the  vertical  partition  is  in  the 
middle  of  the  width  of  the  refrigerator.  The  shelves,  in 
figure  1,  are  represented  as,  each  of  them,  one-half  of  it,  in  a 
direction  parallel  with  the  width  of  the  refrigerator,  solid. 
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and  the  other  half  of  it,  perforated  with  holes,  and  so  arranged 
that  each  solid  half  has  a  perforated  half  immediately  above 
it  and  a  perforated  half  immediately  below  it,  and  each 
perforated  half  has  a  solid  half  immediately  above  it  and  a 
solid  half  immediately  below  it.  There  are,  in  both  figures, 
arrows,  representing  the  current  of  air  as  passing  diagonally 
from  one  perforated  part  to  another  perforated  part.  The 
specification  of  the  original  patent,  after  its  reference  to  the 
drawings,  contains  everything  that  is  above  set  forth  as 
contained  in  the  specification  of  the  reissue,  and  in  the  same 
words,  with  the  exception  of  what  is  above  put  in  brackets, 
as  quoted  from  the  reissue;  and  that  is  not  found  in  the 
original  specification.  Instead  of  it,  the  original  specification 
contains  this  language:  ''I  am  aware,  that  various  modes 
have  been  tried  and  used  for  circulating  air  in  refrigerators, 
but  I  am  not  aware  that,  in  any  instance,  a  complete  and 
continued  rotation,  purification,  desiccation,  and  refrigeration 
of  the  whole  of  the  contained  air  in  the  refrigerator  lias  been 
compelled,  as  it  is  in  my  invention,  and  I,  therefore,  claim 
the  arrangement  set  forth,  for  causing  the  perpetual  rotation 
of  the  whole  of  the  air  contained  within  the  refrigerating 
apartments,  said  arrangement  consisting,  when  the  refrigerator 
is  closed,  of  an  endless  passage  or  chamber,  the  walls,  shelves, 
and  ice  receptacle  of  which  are  so  placed  and  constructed, 
that  the  air  is  compelled  to  circulate  through  the  entire 
apartment  or  apartments,  and  from  which  the  water  of  the* 
melting  ice  is  discharged  immediately  from  the  refrigerator, 
instead  of  fiowing  between  its  walls,  the  whole  being  con- 
structed as  herein  above  set  forth." 

It  is  apparent,  from  the  language  of  the  specification  of 
the  original  patent,  that  Sanford,  when  he  applied  for  his 
original  patent,  believed  that  he  was  the  first  inventor  of 
any  arrangement  in  a  refrigerator,  whereby  there  was  effected 
a  complete  and  continued  rotation,  purification,  desiccation 
and  refrigeration  of  the  whole  contained  air  in  a  closed 
refrigerator.  He,  therefore,  claimed,  in  that  specification, 
the  use,  in  a  closed  refrigerator,  of  an  endless  pasasge,  fur- 
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Dished  with  walls,  shelves  and  ice  receptacle,  so  placed  and 
constructed,  as  to  compel  the  perpetual  rotation  or  circulation, 
throughout  the  entire  apartment  or  apartments,  of  the  whole 
of  the  air  contained  therein,  with  the  provision  described  for 
the  discharge  of  the  water  of  the  melting  ice,  the  whole 
being  constructed  as  set  forth.  The  rotation  of  the  air  in 
a  closed  refrigerator,  through  the  ice  receptacle,  was  the  great 
feature  dwelt  on  by  Sanford  in  the  original  specification. 
And  the  statement  of  the  invention  in  that  specification,  and 
in  the  reissue,  in  the  same  words,  shows,  that,  when  applying 
for  the  reissue,  the  same  idea  was  entertained  by  Sanford, 
namely,  that  he  was  the  first  person  to  make  an  improvement 
in  refrigerators,  whereby  the  whole  of  the  contained  air  in  a 
closed  refrigerator  should  be  kept  in  continual  rotation,  puri- 
fication, desiccation  aiyi  refrigeration,  or,  in  other  words,  the 
first  person  to  make  such  arrangement  of  ice-box  and  dividing 
partition,  that,  by  means  of  self-operating  internal  circulation, 
the  whole  of  the  contained  air  in  a  closed  refrigerator  should 
be  kept  in  motion,  and  caused  to  revolve  around  the  partition. 
This  is  further  shown  by  Sanford's  statement,  made  Sep- 
tember 16th,  1868,  and  filed  in  the  Patent  OflSce  October  7th, 
1868,  in  his  application  for  the  extension  of  his  patent,  in 
which  he  says,  that  he  made  his  improvement  because  he  had 
seen,  in  Schooley's  refrigerator,  a  defect,  in  introducing 
external  air,  cooling  it  by  the  ice,  and  suffering  it  to  escape, 
thus  allowing  a  continuous  stream  of  warm  air  to  enter  the 
refrigerator,  and  a  stream  of  cold  air  to  flow  out  of  it,  and 
wasting  the  ice  ;  that  he  set  himself  to  overcome  such  defect ; 
and  that  he  did  so  ^^by  closing  the  external  openings  of 
Schooley's  refrigerator,  and  making,  instead  thereof,  an  open- 
ing in  the  top  of  the  partition,  above  the  ice,  so  as  to  have  a 
free  communication  from  one  side  of  the  partition  to  the 
other,  through  the  openings  at  the  top  and  bottom  of  the 
partition,  thus  causing,  by  means  of  the  ioe,  a  continuous 
rotation  of  the  air  contained  in  the  refrigerator,  by  which 
contrivance  a  lower  temperature  was  produced  with  less  con- 
sumption of  ice,  than  when  the  air  was  allowed  to  escape  as 
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Boon  as  it  WM  cooled,  ae  in  Schooley'a."  The  economy  ot  ice 
neceesarily  followa  from  eatabliehing  tbe  rotation  of  t^e  air  m 
the  rlofled  refrigerator,  and  that  rotation  is  eataWiBhed  by 
caoaing  the  air  to  rotate  through  tlie  ice-box  from  top  to 
bottom  and  then  down,  and  under  the  bottom  of  the  partition , 
and  then  np,  and  over  the  top  of  the  partiUon,  and  into  the 
topof  the  ice-box  again.  In  the  rotation,  tbe  aur  ia  neceaaanly, 
by  frequently  doming  into  contact  with,  and  paeeing  throngh, 
tbe  ice.  purified,  dried  and  made  cold.  The  cooling  of  the 
air  initiatefl  the  rotation,  if  there  be  an  open  bottom  to  the 
ice  box,  and  a  dividing  partition  open  above  and  l>elow. 
"When  t!ie  rotation  has  once  commenced,  it  ninst  continue, 
and  the  other  conBeqnences  described  must  follow. 

With  this  general  view  of  the  invention,  we  are  prepared 
to  consider  what  the  reissue  claims.     There  are  bnt  two  claims, 
really,  in  the  specification.     The  first  claim  is  a  claim  to  a 
combination  of  three  elements :  (I.)  An   open-bottomed  ice- 
box, constructed  in  such  manner,  that,  by  the  perforation  of 
holes  in   the  sides  and  bottom  of  the  box,  the  air  will  pass 
freely  down  through,  and  In  contact  with,  the  ice  In  the  box, 
80  that  it  can  fall  directly  from  the  ice  upon  articles  to  be 
refrigerated;  (2.)  A  dividing  partition,  open  above  and  below, 
eo  placed,  in  relation  to  such  ice-box,  that,  by  means  of  self- 
operating  internal   circulation,  in   a  closed   refrigerator,  the 
whole  of  the  contained  air  shall  be  kept  in  motion,  and  caused 
to  revolve  around  sncli  partition,  in  currents  moving  down- 
wards only  on  one  side  of  such  partition,  and  upwards  only 
on  the   other  side;  (3.)  A  chamber  tor  tbe  refrigeration  of 
food  or  provisions,  placed  directly  under  the  ice-box,  whether 
there   are  shelves  or  fixtures,  in  such  chamber,  to  hold   the 
articles  in  the  descending  current  directly  under  the  open- 
'    '  tomed  ice-box,  or  whether  such  articles  are  placed  in  such 
rent,  in  such  chamber,  directly  under  the  open-bottomed 
-box,  not  hy  means  of  shelves  or  fixtnrea  placed  there,  bnt 
being  suspended  there,  or  placed  on  tbe  floor,  or  otherwise 
>t  in  position.     The  claim  which  immediately  follows  the 
}  disclaimers  is  the  same  thing  as  the  claim  which  precedes 
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such  two  disclaimers,  and  must  be  read  as  an  explanation  of 
it.  The  second  and  last  claim  is  a  combination  of  three 
elements,  namely,  the  first  and  third  elements  of  the  first 
claim,  combined  with  the  described  arrangement  for  carrying 
off  the  water,  whereby  the  cold  air  can  fall  directly  down 
upon  articles  to  be  refrigerated,  while  the  water  is  prevented 
from  dripping  into  the  apartment.  This  construction  of  the 
specification  is  that  indicated  in  the  case  of  Roberta  v. 
Hamden^  (2  Clvford^  500.)  In  that  case,  the  partition,  in  the 
defendant's  machine,  did  not  extend  downwards  below  the 
lower  end  of  the  side  of  the  ice-box,  and,  in  fact,  the  side  of 
the  ice-box  constituted  the  partition,  and  it  was  ui-ged,  that 
the  defendant  had  no  device  or  partition  to  keep  separate  the 
ascending  currents  and  the  descending  currents.  But,  the 
Court  held,  that,  so  long  as  the  general  tendency  of  the  air  in 
the  compartment  containing  and  beneath  the  ice-box  was 
downward,  and  the  general  tendency  of  the  air  in  the  other 
compartment  was  upward,  the  diflference  in  the  arrangement 
of  the  partition  was  not  such  as  to  relieve  the  defendant  from 
the  charge  of  infringement,  it  appearing  that  he  extended  the 
side  of  the  ice-box  downward  far  enough  to  perform  the  same 
function  in  substantially  the  same  way,  and  to  produce  the 
same  result,  as  the  plaintiff's  partition. 

In  the  case  of  Roberts  v.  Hamden^  it  is  stated,  that  the 
novelty  of  the  invention  was  denied  by  the  answer.  On  that 
point,  all  that  is  said,  in  the  decision  of  the  Court,  is,  that  the 
defendant  had  not  introduced  any  satisfactory  evidence  tend- 
ing to  show  that  the  patentee  was  not  the  original  and  first 
inventor  of  what  is  desqribed  in  the  reissued  patent  as  his 
invention.  It  is  understood,  that  the  principal  defence  relied 
on  in  that  case  was  the  alleged  prior  invention  of  one  Thad- 
deus  Fairbanks.  An  ex  parte  affidavit  of  Azel  S.  Lyman, 
made  April  6th,  1864,  with  a  drawing  annexed  to  it,  is  shown > 
by  the  proofs  in  the  present  case,  to  have  been  introduced  in 
evidence  in  the  case  against  Hamden,  on  the  point  of  a  prior 
invention  by  Lyman,  and  to  have  been  the  only  evidence  in- 
troduced in  that  case  on  that  point.    That  affidavit  contains 
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only  a  description  of  a  refrigerating  car,  two  of  which  it  states 
were  fitted  np  in  1853,  under  the  direction  of  Ljman^  and 
were  used  by  him  in  July  and  August,  1853,  in  carrying  oys- 
ters and  a  dressed  sheep,  by  rail,  from  New  York  to  Cincin- 
nati, and  in  being  loaded,  near  Columbus,  Ohio,  with  dressed 
beef  and  lambs,  and  started  for  home.  On  the  contents  of 
that  affidavit  alone,  no  Court  could  hold  the  Sanford  patent 
to  be  void  for  want  of  novelty. 

The  defendant  has  a  refrigerating  room  which  he  uses  in 
his  business  as  a  butcher,  and  which  is  alleged  to  infringe  the 
plaintiflPs  patent.  The  room  is  8  feet  3  inches  long,  6  feet  2 
inches  wide,  and  6  feet  high.  The  ice-box,  at  one  side,  and 
in  one  comer,  elevated,  is  5  feet  10|-  inches  long,  on  the  long 
side  of  the  room,  3  feet  6i  inches  high,  and  2  feet  6^  inches 
wide.  On  the  two  sides  of  this  ice-box  which  are  towards  the 
room,  there  is  a  space  between  the  top  of  each  of  such  sides 
and  the  ceiling  of  the  room,  of  8  inches  in  height,  and  the 
length  of  such  two  sides,  for  the  ingress  of  the  air  of  the  room 
into  the  ice-box.  A  door  from  without  opens  into  the  ice-box, 
by  which  to  put  iee  in.  Another  door  opens  into  the  room 
from  without.  The  ice  in  the  ice-box  rests  on  a  wooden  rack 
in  its  bottom,  which  affords  a  free  passage  for  air.  Below  the 
rack  is  a  cold  air-chamber,  the  roof  of  which  is  the  bottom  of 
the  rack,  and  the  bottom  of  which  is  formed  by  two  inclines, 
which  slope  downwards,  and  towards  each  other,  and  towards 
s  centre  line  midway  of  the  width  of  the  ice-box,  so  as  to 
•leave  a  central  opening  5  feet  8  inches  long  and  2^  inches 
wide,  through  which  the  cold  air  finds  its  way  downward. 
The  water  from  the  melted  ice  falls  on  these  inclines,  and 
runs  down  them,  and  through  this  central  opening,  where  it  is 
caught  by  a  trough  5  feet  10  inches  long,  and  6J  inches  wide, 
and  set  3^  inches  below  such  central  opening.  This  trough 
is  1  foot  8  inches  above  the  floor  of  the  room.  There  are  no 
shelves  below  the  central  opening,  but  there  is  a  rack  on  the 
floor,  on  which  meat  is  placed.  The  water  from  the  trough 
is  conducted  by  a  pipe  out  of  the  room.  The  room  has  been 
used  in  this  way  for  more  than  nine  years. 
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There  can  be  no  doubt  that  the  defendant's  refrigerating 
room  contains,  in  combination,  the  three  elements  which  are 
found  in  combination,  as  before  explained,  in  the  first  claim 
of  the  plaintiffs  patent,  and  that  it  also  contains,  in  combina- 
tion, the  three  elements  which  are  found  in  combination,  as 
before  explained,  in  the  second  claim  of  the  plaintiff's  patent. 
The  heat  given  out  by  articles  placed  in  the  room  warms  the 
air,  which  then  ascends  and  passes  over  the  tops  of  the  sides 
of  the  ice-box,  and  thus  around  the  paii;ition,  and  into  contact 
with  the  ice,  and  is  thus  cooled  and  dried  and  purified,  and 
descends  through  the  open  bottom  of  the  ice-box,  and  then 
through  the  central  opening,  and,  descending  further,  accord- 
ing to  the  law  governing  the  action  of  cooler  air,  displaces 
the  warmer  air,  and  pushes  such  warmer  air  before  it,  and 
upward  around  the  partition,  and  so  a  rotation  or  circulation 
of  the  contained  air  in  the  closed  room  is  established,  which 
goes  on  so  long  as  any  part  of  the  contained  air  is  warmer 
than  any  other  part  of  it.  The  cooled  air  can  fall  directly 
down  upon  such  articles  as  are  placed  under  the  central  open- 
ing, without  being  interfered  with  by,  and  without  interfering 
with,  the  disposition  of  the  water  from  the  melted  ice,  and 
such  water  is  carried  off,  and  not  allowed  to  drip  into  the  room. 
The  modes  of  operation  of  the  combinations  found  in  the  de- 
fendant's room  are  the  same  as  the  modes  of  operatiotl  of  the 
like  combinations  found  in  the  claims  of  the  plaintiff's  patent. 

The  defence  principally  relied  on,  in  this  case,  is,  that,  as 
to  both  of  the  combinations  in  the  claims  of  the  plaintiff's 
patent,  he  was  anticipated  by  Azel  S.  Lyman,  in  inventions 
and  structures  previously  made  by  Lyman,  and  that  the  de- 
fendant, in  using  a  refrigerating  room  constructed  and  operat- 
ing as  above  described,  has  done  no  more  than  he  was  fully 
instructed  to  do  by  such  structures  of  Lyman. 

The  earliest  date  sought  to  be  assigned  to  Sanf ord's  inven- 
tion is  the  summer  of  1855.  That  date  is  the  one  given  by 
him  in  his  statement,  before  referred  to,  filed  in  his  applica- 
tion for  extension,  as  the  date  previous  to  which  he  had  paid 
no  attention  to  the  subject  of  refrigerators. 
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It  is  in  evidence,  that  Lyman,  on  the  20th  of  Angost, 
1852,  filed,  in  the  Patent  Office,  a  caveat  for  "  improvements 
in  railroad  freight  cars,  for  transporting  fresh  meats,  and 
other  articles,  which  require  a  very  low  temperature  and  pure 
air."  Such  caveat  contains  a  description,  and  drawings  re- 
ferred to  therein.  The  object  of  the  arrangement  is  stated, 
in  the  caveat,  to  be  to  transport  dressed  meats.  The  walls, 
sides  and  top  of  the  car  are  made  double,  and  filled  in  with  a 
bad  conducting  material,  the  car  is  closed,  and  the  air  in  it  is 
reduced  in  temperature,  by  passing  it,  in  rotation  and  circula- 
tion, through  ice,  or  other  cooling  material,  contained  in  a 
box  in  the  car,  or  through  tubes  immersed  therein.  A  fan, 
driven  by  a  cord  from  the  axles  of  the  car,  drives  the  air  down 
through  the  cooler.  After  the  air  leaves  the  bottom  of  the 
cooler,  it  passes  through  a  box  containing  disinfecting  mate- 
rial. The  air  is  stated,  in  the  caveat,  to  be  preserved  cool, 
pure  and  dry,  by  being  passed  frequently  through  the  cooler 
and  the  disinfecting  material,  so  as  to  keep  the  meats  from 
putrefying,  the  moisture  from  the  meat  being  deposited  on 
the  cold  surface,  and  flowing  down,  and  being  caught  in  a 
pan  below  the  bottom  of  the  cooler,  whence  it  is  carried  off, 
by  a  tube,  to  the  outside  of  the  car.  The  caveat  states,  that 
Lyman  proposes  to  claim  the  providing  for  a  constant  circu- 
lation of  air,  from  the  car,  through  the  cooler,  and  through 
the  disinfecting-box,  back  into  the  car,  by  means  of  a  fan,  or 
some  other  similar  mechanical  arrangement;  the  drying  of 
the  air,  by  the  precipitation  and  condensation  of  the  water 
held  by  it  in  solution,  by  passing  it  through  the  cooler ;  the 
cooling  of  the  air  through  the  same  process ;  and  the  construc- 
tion of  a  cooling-house,  or  refrigerator,  in  the  manner  above 
described,  except  that  there  would  be  other  arrangements  for 
driving  the  fan. 

Between  the  date  of  this  caveat  and  the  year  1855,  Lyman 
constructed,  and  put  into  successful  operation,  refrigerating 
cars  and  stationary  refrigerators,  embodying  the  principle  set 
forth  in  such  caveat,  and  constructed  substantially  on  the  plan 
therein  stated,  the  cars  being  arranged  with  fans  to  assist  in 
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tlie  circulation  of  the  air,  and  the  stationary  refrigerators  hav- 
ing no  fans,  but  depending,  for  such  circulation,  on  the  law 
governing  the  movements  of  cooler  and  warmer  airs,  free  to 
communicate  with  each  other  through  an  ice-box  open  above 
and  below.  All  of  these  structures  embodied  the  combinar 
tions  and  modes  of  operation  before  stated  as  found  in  common 
in  the  defendant's  refrigerating  room  and  in  the  plaintiffs 
structure. 

In  the  summer  of  1862,  Lyman  constructed  a  closed  refrig- 
erator, with  the  open-bottomed  ice-box,  the  bottom  of  which 
was  horizontal,  and  the  dividing  partition  extending  down  no 
further  than  the  lower  end  of  the  side  of  such  box,  and  a  char- 
coal filter  on  top  of  the  ice-box.  The  water  was  conducted 
down  two  inclines,  and  fell  into  a  pan  on  the  floor  of  the 
refrigerator,  and  was  thence  carried,  by  a  pipe,  through  the 
bottom.  He  used  this  refrigerator  for  some  time,  in  his  house 
in  Brooklyn,  N.  T.,  and,  finding  that  the  space  under  the  ice- 
box, through  which  the  water  fell,  was  not  utilized,  he  raised 
the  pan  up,  and  placed  it  as  near  to  the  cold  air  opening,  and 
below  it,  as  it  could  be  placed,  without  interfering  with  the 
downward  flow  of  the  cold  air.  Under  the  pan,  a  wooden 
shelf  was  placed,  to  receive  articles.  Holes  were  bored  through 
this  shelf,  for  the  passage  of  the  air.  The  water  passed  from 
the  pan,  to  the  outside,  by  a  pipe  running  through  the  side  of 
the  refrigerator.  In  this  refrigerator,  the  opening  between 
the  lower  edges  of  the  inclines  was  a  central  one,  as  in  the 
defendant's  structure.  Lyman  used  this  refrigerator,  as  thus 
altered,  for  some  time,  in  his  family,  placing  the  principal 
part  of  the  food  he  wished  to  preserve  on  the  shelf  referred 
to,  and  under  such  shelf.  In  the  fall  of  1852,  he  put  into  it 
a  new  ice-box,  the  bottom  of  which,  being  open,  sloped  to- 
wards the  interior.  Below  that  was  a  single  incline,  sloping 
towards  the  outside,  to  catch  and  conduct  the  drip.  The  * 
opening  through  which  the  cold  air  went  down  was  at  the 
side,  and  not  central,  and  a  flange,  raised  around  the  edges  of 
the  opening,  carried  the  water  around  the  opening,  and  it  was 
discharged,  by  a  lead  pipe,  to  the  outside.    Thus  the  pan  was 
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dispensed  with.  The  shelf  below  the  opening  remained  as 
before,  and  so  did  the  charcoal  filter  above  the  ice-box.  In 
the  summer  of  1853,  Lyman  had  a  number  of  these  ice-boxes 
made,  and  placed  one  of  them  in  a  refrigerator  in  a  grocery 
store  in  New  York,  and  showed  it  to  several  persons  when  in 
operation. 

Prior  to  this,  and  in  August  and  September,  1862,  Lyman 
had  a  closed  refrigerating  car  fitted  up.    It  had  two  ice  recep- 
tacles, each  with  an  open  bottom.     One  operated  with  the  aid 
of  a  fan.    A  pan  under  the  grate  on  which  the  ice  rested  caught 
the  water,  and  it  was  conducted  out  of  the  car.     The  air 
entered  that  ice-box  through  a  charcoal  filter.     The  other  ice- 
box had  no  pan.    Under  the  grate  of  that  box  was  a  descend- 
ing conduit,  and  the  water  was  caught  by  a  flange.    The  height 
of  the  lower  part  of  the  conduit  from  the  floor  was  26  inches. 
On  the  floor,  directly  under  the  opening,  was  a  rack  for  meat. 
The  opening  was  10  inches  wide.    This  ice-box  depended 
entirely  on  gravity  for  its  circulation.    It  held  nearly  a  ton  of 
ice,  and  was  placed  as  near  the  top  of  the  car  as  it  could  be, 
and  yet  allow  a  space  12  inches  high,  for  the  passage  of  air 
from  the  car  over  into  the  ice  box.    The  lower  end  of  the 
descending  conduit  was  14  inches  below  the  grate.     In  Sep- 
tember, 1852,  this  car,  so  ai'ranged,  was  taken  from  New  York 
city  to  Watertown,  N.   Y.,  and  there  laden  with  dressed 
meat.     In  the  summer  of  1853,  Lyman  had  two  other  re- 
frigerating cars  fitted  up,  being  the  two  referred  to  in  the 
affidavit,  made  April  6th,  1864,  before  mentioned.     In  each 
of  tliese  cars  there  were  two  open-bottomed  ice-boxes,  and  a 
conduit  under  the  grate  conducted  the  cold  air  down  to  within 
about  18  or  24  inches  from  the  floor.     The  air  from  the  car 
was  impelled  into  the  top  of  both  ice-boxes  by  a  fan.     The 
drip  was  carried  out  as  before.     These  cars  were  taken  from 
*  New  York  city  to  Cincinnati,  Ohio,  in  July,  1853,  laden 
with  oysters  in  the  shell,  and  a  dressed  sheep,  which  arrived 
at  their  destination  in  good  order.   They  were  laden,  at  Colum- 
bus, Ohio,  in  August,  1853,  with  dressed  beef  and  dressed 
lambs,  and  taken  to  New  York  city,  where  the  meat  was  sold. 
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In  September,  1853,  Lyman  put  up  a  closed  refrigerator 
in  Syracuse,  N-  T.,  16  feet  long,  16  feet  wide,  and  16  feet 
high  on  one  side,  and  20  feet  high  on  the  other  side.  The 
ice-box  was  placed  near  the  top  in  the  highest  side  of  the 
refrigerator,  and  was  8  feet  long,  5  feet  wide,  and  3  feet 
high.  The  ice  was  supported  by  a  grate,  which  sloped  to- 
wards the  interior,  and  below  the  grate  was  an  incline  sloping 
from  the  lowest  point  of  the  grate  in  a  reverse  direction. 
The  cold  air  chamber  or  space  thus  formed  below  the  grate 
terminated  below  in  a  conduit  16  inches  wide,  and  8  feet 
long.  The  lowest  part  of  the  conduit  was  4  or  5  feet  above 
the  floor.  A  shelf  was  placed  about  3  feet  below  the  opening, 
and  in  the  descending  current  of  air,  and  on  this  shelf  articles 
to  be  preserved  were  placed.  The  drip  was  prevented  by 
catching  in  a  trough  the  water  which  flowed  down  the  incline, 
and  carrying  it  outside  by  a  pipe.  There  was  an  opening 
above  the  sides  of  the  ice-box,  through  which  the  air  from 
the  refrigerating  room  passed  into  the  ice-box.  This  structure 
had  the  open-bottomed  ice-box,  the  partition  open  above  and 
below,  the  prevention  of  drip,  the  descent  of  cooled  air,  the 
rotation  and  circulation,  the  downward  currents  on  one  side, 
the  upward  currents  on  the  other  side,  and  the  chamber  for 
refrigeration  directly  under  the  open-bottomed  ice-box. 

In  April  and  May,  1864,  Lyman  caused  to  be  constructed 
for  one  Tilton  a  closed  refrigerator,  which  was  put  in  use  by 
him  in  Franklin  market,  New  York,  during  the  summer  of 
1854,  and  was  used  by  Tilton  there  for  several  years  after- 
wards. It  embodied  the  same  principles  of  construction  and 
modes  of  operation,  as  the  Syracuse  refrigerator.  It  had  a 
descending  conduit  6  or  6  inches  wide,  and  about  3^  feet 
long,  and  the  lower  end  of  which  was  about  16  inches  above 
the  floor.  It  was  used  to  preserve  poultry,  which  was  placed 
on  three  shelves.  One  of  the  shelves  extended  under  the 
conduit.  This  refrigerator  stood  in  the  open  market  for 
several  years  after  the  summer  of  1854.  Lyman  personally 
showed  it  to  a  great  many  persons  and  explained  its  internal 
arrangement,  and  its  principle  and  mode  of  operation. 

In  the  summer  of  1854,  Lyman  caused  to  be  built  9  closed 
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refrigerators,  for  domeBtic  use,  which  were  like  the  Syracuse 
refrigerator,  in  construction  and  mode  of  operation,  except 
that  they  had  no  shelf  below  the  cold  air  opening,  but  had  a 
space  or  chamber  there,  for  articles  to  be  refrigerated.  These 
refrigerators  were  built  at  Mount  Vernon,  Westchester 
County,  N.  T.  Lyman  used  one  of  them  in  his  family  for  a 
dozen  years  or  more,  from  and  after  July,  1854.  Some  of 
the  others  were  sent  to  New  York,  and  disposed  of  to  various 
persons,  and  some  were  used  in  Mount  Vernon. 

Between  1852  and  1855,  at  least  a  dozen  closed  refrigerators 
of  like  construction  were  made  at  the  Novelty  Iron  "Works, 
in  the  city  of  New  York,  according  to  plans  furnished  by 
Lyman.  In  some  of  them,  the  conduit  extended  down  only 
H  inches  below  the  cold  air  chamber  nnder  the  ice-grate,  and 
in  others  it  extended  down  to  within  12  or  16  inches  of  the 
floor  of  the  refrigerator.  These  refrigerators  were  delivered 
to  various  parties  for  whom  they  were  made.  Of  the  above 
number,  8  or  10  were  constructed  at  such  works  during  the 
year  1854,  and  one  of  those,  made  there  by  one  Hadden,  for 
his  own  use,  is  still  in  existence,  and  has  been  put  in  evidence, 
and  produced  for  the  inspection  of  the  Court.  This  re- 
frigerator was  used  by  Hadden,  in  his  family,  for  4  or  5 
years.  It  was  and  is,  in  construction,  like  the  Syracuse  re- 
frigerator, before  described,  except,  that  it  has  no  shelf  below 
the  cold  air  opening.  In  using  it,  however,  Hadden  placed 
on  the  floor,  in  and  under  the  descending  current  of  cold  air, 
articles  which  he  desired  to  keep  the  coldest.  The  cold  air 
opening,  at  the  bottom  of  the  conduit,  is  15^  inches  long,  and 
2^  inches  wide,  and  is  11^^  inches  above  the  floor  of  the  re- 
frigerator. 

On  the  2l6t  of  September,  1854,  Lyman  filed  in  the 
Patent  Office  an  application  for  a  patent  for  an  "  improved 
mode  of  cooling,  drying  and  disinfecting  air  for  ventilators 
and  refrigerators."  It  consisted  of  a  petition,  specification, 
oath,  and  drawing,  (of  3  figures.)  A  model  was  filed  Novem- 
ber Ist,  1854.  The  specification  says :  "  My  improvement  in 
refrigerators  consists  in  so  arranging  them  that,  as  fast  as  the 


MABCH,  1878.  27 


Roberts  «.  Ryer. 


air  becomeB  warm  and  moist  and  impure,  by  contact  with 
the  meat,  it  is  drawn  off  and  passed  through  the  material, 
where  it  is  cooled,  dried  and  disinfected,  and  then  returned  to 

9 

rise  again  among  the  articles  in  the  refrigerator,  collecting 
moisture  and  impurities,  which  it  deposits  in  the  receptacle 
intended  for  that  purpose,  thus  keeping  up  a  full  circulation, 
and  thoroughly  ventilating  the  refrigerator  with  dry,  pure, 
cold  air.  It  is  found,  that  meat,  instead  of  becoming  wet  in 
a  few  days,  in  this  refrigerator,  becomes  gradually  dry." 
The  drawings  represent  a  refrigerator  constructed  substantially 
like  the  Syracuse  refrigerator,  and  the  Hadden  refrigerator, 
before  mentioned.  There  is  an  ice  receptacle  high  up,  an 
open,  grated  bottom  thereto,  a  cold  air  chamber  below,  a 
conduit  below  that,  for  the  exit  of  the  cold  air,  an  arrange- 
ment for  catching  the  water  and  conducting  it  to  the  outside, 
without  interfering  with  the  downward  flow  of  the  cold  air, 
and  an  opening  over  the  top  of  the  dividing  partition,  through 
which  the  air  which  has  passed  under  the  open  bottom  of  the 
dividing  partition,  can  find  its  way  into  the  ice-box,  the  inner 
side  and  bottom  of  the  ice-box,  and  the  inner  side  of  the 
conduit,  forming  the  dividing  partition.  The  specification 
states,  that,  the  receptacle  being  filled  with  fragments  of  ice, 
the  air  among  such  ice  will  be  cooled,  and,  becoming  more 
dense,  will  settle  down,  through  the  grate  on  which  the  ice 
rests,  into  the  cold  air  chamber  below  such  grate,  and  thence 
down  the  conduit ;  that,  so  long  as  the  air  in  the  ice  is  colder 
and  heavier  than  that  in  the  refrigerator,  it  will  continue  to 
fall  down  the  conduit,  mingling  with  the  lower  strata,  and 
forcing  the  upper  strata,  or  warmest  air,  through  the  opening 
above  the  dividing  partition,  into  the  ice  receptacle ;  and  that, 
when  this  air  comes  in  contact  with  the  cold  surfaces  of  the 
ioe,  its  capacity  for  moisture  is  lessened,  and  the  moisture  is 
deposited  on  the  ice.  The  specification  proceeds :  ^^  By  this 
arrangement  of  the  ice  receptacle  in  the  upper  part  of  the 
refrigerator,  with  an  opening  for  receiving  air  in  its  upper 
part,  and  a  grate  at  the  lower  part,  on  which  the  ice  rests,  a 
cold  air  chamber  below  the  grate,  and  a  descending  conduit 
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from  this  cold  air  chamber,  or  with  an  arrangement  of  parts 
substantially  the  same,  so  that  the  air  shall  be  caused  to 
circulate  rapidly  from  bottom  to  top  in  the  refrigerating 
chamber  and  from  top  to  bottom  in  the  separate  combinations, 
as  described,  the  air  is  not  only  cooled,  but  it  is,  by  being 
frequently  passed  through  the  interstices  of  the  ice,  thoroughly 
dried,  and  it  is  washed,  as  by  a  hail  storm,  a  decided  improve- 
ment in  its  smell  is  effected,  and  the  apparatus  becomes  not 
only  a  cooling  and  drying,  but,  to  some  extent,  a  disinfecting, 
apparatus,  and  meat  placed  in  it  is  preserved  fresh  and  pure 
a  longer  time  than  in  any  other  refrigerator  in  common  use, 
where  both  are  kept  at  the  same  temperature,  and  consume 
the  same  quantity  of  ice."  The  claim,  in  the  specification, 
is,  to  "  the  combination  of  the  reservoir  of  cooling,  drying 
and  disinfecting  material,  with  the  descending  tube  or  conduit, 
so  that  the  cold  condensed  air  in  this  conduit  shall,  on  account 
of  its  increased  weight,  cause  the  warmer  air  to  pass  more 
rapidly  through  the  material,  where  it  is  cooled,  dried  and 
disinfected,  and,  in  its  turn,  to  fall  down  the  conduit,  being, 
by  its  sides,  kept  separate  from  the  other  air  until  it  mingles 
with  the  lower  strata,  substantially  as  described,  for  the 
purposes  specified."  This  application  was  rejected,  on  the 
27th  of  November,  1854,  for  want  of  novelty,  on  the  strength 
of  three  prior  rejected  applications,  made  by  Thaddeus  Fair- 
banks, James  Lentell,  Jr.,  and  John  Lewis,  respectively.  On 
the  20th  of  February,  1855,  Lyman  filed,  as  an  amendment, 
a  new  specification,  drawings,  petition  and  model.  No  copy 
of  such  new  specification  is  furnished.  On  the  10th  of  March, 
1855,  the  Patent  Office,  in  re-examining  the  case,  expressed  a 
doubt  whether  the  difference  of  temperature  between  the 
descending  column  from  the  ice  chamber,  and  the  air  in  the 
body  of  the  refrigerator,  would  afford  motive  power  or  draft 
practically  sufficient  to  maintain  a  current.  Lyman,  on  the 
28th  of  March,  1855,  wrote  to  the  Office,  that  he  had  actually 
demonstrated,  that  the  difference  in  temperature  between  the 
air  in  the  ice-box  and  descending  flue,  and  the  air  in  the  body 
of  the  refrigerator,  produced  a  circulation ;  that  he  had  made 
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several  refrigerators  on  his  plan ;  and  that,  in  all,  au  abundant 
circulation  existed,  producing  a  remarkable  effect  in  drying 
and  purifying  the  air.  In  June,  1855,  Lyman  appears  to  have 
dropped  the  prosecution  of  such  application,  but,  on  the  Ist 
of  December,  1855,  18  days  after  the  granting  of  the  patent 
to  Sanford,  he  filed  a  petition,  specification,  oath,  drawing 
and  model,  in  a  new  application,  the  fee  paid  on  his  caveat  of 
August  20th,  1852,  being  allowed  to  him  as  a  payment  to- 
wards the  fee  on  this  application.  The  specification  and 
drawing  are  the  same  that  are  annexed  to  the  patent  after- 
wards granted  to  Lyman,  March  25th,  1856,  for  an  "  im- 
proved method  of  cooling  and  ventilating  rooms,  &c.,"  and 
the  drawing  is  the  same,  substantially,  as  that  annexed  to 
Lyman's  application  of  September  21st,  1854.  On  the  5th  of 
December,  1855,  the  Patent  OflBce  rejected  the  new  applica- 
tion of  Lyman,  assigning,  as  the  only  reason,  that  it  was 
anticipated  by  the  patent  granted  to  Sanford  JSTovember  13th, 
1855.  In  reply,  the  OflSce  was  reminded,  that,  in  granting 
Sanford's  patent,  either  Lyman's  prior  application  must  have 
been  overlooked,  or  must  have  been  deemed  not  to  interfere 
with  Sanford's ;  that  Lyman  was,  according  to  the  records 
of  the  Patent  Office,  the  first  person  to  construct  a  refrigera- 
tor in  which  the  whole  of  the  contained  air  was  compelled 
to  circulate  through  the  ice-box,  thereby  securing  perfect 
ventilation  and  drying ;  that  a  caveat  for  the  invention  was 
filed  by  Lyman  August  20th,  1852  ;  that  the  application  for 
a  patent  was  filed  by  him  September  21st,  1854;  that  tlie 
papers  in  the  application  now  rejected  were  in  strict  accord- 
ance with  the  invention  as  first  submitted  ;  and  that  yet  a 
patent  had  been  issued  to  Sanford,  without  notice  to  Lyman, 
and  for  what  was  now  declared  to  be  the  same  invention. 
Thereupon,  on  the  25th  of  March,  1856,  a  patent  was  granted 
to  Lyman,  as  above  stated.  The  specification  of  that  patent 
Bays:  "My  improvement  in  cooling,  drying  and  disinfecting 
consists  in  the  peculiar  construction  of  the  box  or  reservoir 
for  holding  the  ice  or  other  cooling  material.  The  object 
sought  to  be  accomplished  by  this  construction  is  the  produc- 
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tion  of  a  blast  or  current  of  cool  air,  in  a  determined  direc- 
tion, without  mechanical  aid,  and  irrespective  of  place.  The 
principle  I  employ  is  that  which  is  exemplified  in  the  hydro- 
static column,  and  my  use  of  it  may  be  understood  by  the 
following  comparison  :  If  we  suspend  a  cake  of  ice  freely  in 
the  air,  and  near  to  the  ceiling  of  a  closed  room,  slight  cur- 
rents would  soon  be  produced,  by  the  disturbance  of  the  equi- 
librium, consequent  upon  the  cooling  of  the  air  in  contact 
with  the  ice.  These  currents  would  be  feeble,  because  the 
cold  descending  air  would  spread  over  a  wide  base,  and 
the  temperature  soon  become  equalized  by  mixture  with 
warm  air.  If,  however,  we  should  place  under  the  ice  a  pipe 
of  sufficient  size  to  surround  the  ice,  the  air,  as  it  cooled, 
would  fall  down  and  soon  fill  the  pipe,  but  still  have  a  tend- 
ency to  spread  laterally,  in  consequence  of  its  gravity,  and, 
therefore,  it  would  exert  pressure  on  all  sides,  similar  to  a 
non-elastic  fluid.  If  a  plug  were  now  pulled  out  of  the  bot- 
tom of  the  pipe,  this  air  would  pour  out  with  a  certain  force 
due  to  the  difference  of  temperatures  outside  and  inside,  and 
to  the  height  of  the  column,  obeying  precisely  the  same  laws 
which  would  govern  a  non-elastic  fluid.  The  construction  of 
a  refrigerating  box  on  this  principle  enables  us  to  employ  it 
to  various  useful  and  valuable  purposes,  such  as  the  preserva- 
tion of  meats  and  vegetables,  ventilating,  cooling,  drying,  and 
disinfecting  apartments  in  hospitals,  sleeping,  and  other 
rooms,  all  which  will  appear  in  the  following  description  of 
the  construction  and  operation  of  my  refrigerating  apparatus. 
This  apparatus  consists  of  three  parts,  viz.,  a  reservoir,  or 
receptacle,  for  the  cooling  material,  a  cold  air-chamber,  and  a 
conduit  or  blast  pipe.  The  reservoir,  when  adapted  for  hold- 
ing ice  as  the  cooling  material,  is  a  box  open  at  the  top,  and 
as  shown  at  D,  figure  1.  This  is  divided  into  two  compart- 
ments, by  a  grating,  the  latter  serving  to  support  the  ice, 
while  the  space  beneath  forms  the  cold  air  chamber  E,  which 
allows  of  the  free  settling  of  the  cold  air  from  all  parts  of  the 
grate.  At  F  is  the  conduit.  This  is  a  trunk  or  pipe  attached 
to  the  cold  air  chamber,  and  may  be  of  differing  lengths,  ac- 
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cording  as  the  blast  is  to  be  more  or  less  forcible,  the  higher 
the  eolnmn,  the  greater  being  the  weight  and  velocity  of  the 
discharge.  I  will  now  describe  the  manner  of  application, 
together  with  some  of  the  various  uses  to  which  the  instru- 
ment may  be  put.  When  enclosed  within  an  air-tight  com- 
partment, (as  shown  in  figure  1,  at  A,)  and  the  box  D  charged 
with  ice,  the  moisture  will  be  extracted  from  the  air  at  the 
same  rate  that  its  temperature  is  reduced,  in  the  following 
manner :  The  air  in  A  is,  at  first,  of  the  temperature  of  the 
surrounding  medium,  and  its  hygrometrical  condition  is  the 
same.  Ice  being  now  introduced  into  the  box  D,  the  air  in 
contact  will  be  immediately  reduced  in  temperature,  conden- 
sation takes  place^  and  moisture  is  deposited.  The  condensed 
air,  being  of  greater  specific  gravity,  falls  into  the  air-chamber 
E,  flowing  thence  into  F.  Here,  as  it  cannot  spread  out  and 
commingle  with  the  external  and  lighter  air,  it  drives  that 
already  in  the  pipe  before  it,  and  out  at  the  bottom,  finally 
pouring  out  itself  in  a  continuous  stream.  Once  out,  it  still 
continues  to  act  similar  to  the  fiow  of  water,  spreading  over 
the  floor,  and,  in  doing  so,  displaces  the  lighter  and  warmer 
air,  forcing  the  latter  upwards  towards  the  top  of  the  apart- 
ment. As  it  there  comes  in  contact  with  the  ice,  the  conden- 
sation and  precipitation  of  moisture  goes  on  until  a  minimum 
temperature  is  reached.  Thus,  a  continual  circulation  is  kept 
np,  in  such  a  manner  that  the  whole  of  the  air  must  circulate 
through  the  ice-box.  Of  course,  all  articles,  such  as  meats 
and  vegetables,  would  be  deprived  of  their  moisture  in  a  like 
degree  with  the  air,  the  latter  being  brought  to  the  condition 
of  great  purity  and  dryness.  As  the  water  collects,  it  falls  to 
the  bottom  of  the  cold  air  space  E,  when  it  is  discharged  to 
the  outside  by  a  suitable  pipe."  The  claim  of  the  patent  is, 
to  '^the  combination  of  a  descending  conduit  or  cold  air 
fine  with  a  reservoir  for  containing  cooling  materials,  sub- 
stantially in  the  manner  and  for  the  purposes  described." 

There  is  nothing  in  this  patent  of  1856  to  Lyman  that  is 
not  found  fully  developed  in  his  application  of  September, 
1854.    In  view  of  that  application,  the  patent  to  Sanford,  of 
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November,  1865,  ought  not  to  have  been  granted.  Lyman's 
application  contained  everything  claimed  by  Sanford  in  his 
patent,  namely,  the  arrangement,  in  a  closed  refrigerator,  of 
an  endless  passage  or  chamber,  running  through  an  open- 
bottomed  ice-box,  and  out  at  the  bottom  of  it,  and  down, 
and  under  a  partition,  and  up,  and  over  such  partition, 
and  into  such  ice-box  again,  the  construction  being  such,  that 
the  whole  of  the  contained  air  circulates  through  such  pas- 
sage, and  the  water  of  the  melting  ice  is  discharged  imme- 
diately from  the  refrigerator.  If  the  patent  of  1856  to  Lyman 
was  properly  granted,  with  the  claim  it  contains,  a  patent 
ought  to  have  been  granted  to  him  on  his  application  of  1854, 
with  the  claim  then  asked  for.  The  evidence  shows,  that 
Lyman  was  the  first  inventor,  as  between  him  and  Sanford,  of 
what  is  claimed  in  Lyman's  application  of  1854,  and  of  what 
is  claimed  in  Sanford's  patent  of  1855,  and  of  what  is  claimed 
in  Lyman's  patent  of  1856. 

So,  too,  everything  that  is  claimed  in  the  claims  of  San- 
ford's  reissue  of  1857,  as  those  claims  have  been  hereinbefore 
explained,  is  found  in  Lyman's  application  of  1854. 

Lyman  never  abandoned  his  invention.  He  devoted 
much  time  to  perfecting  it,  commencing  in  1852,  and, 
after  his  refrigerators  of  1854  had  been  constructed,  and 
he  regarded  his  invention  as  perfected,  he  applied  for  a 
patent. 

It  is  urged,  on  the  part  of  the  plaintiff,  that  Lyman's 
structure  did  not  contain  a  chamber  of  refrigeration,  with 
shelves  or  fixtures  for  holding  the  articles  to  be  refrigerated, 
placed  in  the  descending  current  directly  under  an  open-bot- 
tomed ice-box.  As  before  explained,  it  does  not  require  that 
the  chamber  should  have  shelves  in  order  to  be  Sanford's 
chamber.  The  Syracuse  refrigerator  of  Lyman  had  such  a 
chamber,  with  such  a  shelf,  and  so  did  the  Tilton  refrigerator  of 
Lyman.  Some  of  his  other  structures  had  such  a  chamber, 
with  such  a  shelf.  All  of  his  structures  had  such  a  chamber, 
and  so  much  of  the  chamber  as  was  directly  in  the  descending 
current  could  be,  and  was,  used  for  the  deposit  of  articles  to 
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be  cooled.  The  question  is  merely  one  of  degree.  In  the 
Syraciise  refrigerator,  such  descending  current  was  16  inches 
wide,  8  feet  long,  and  4  or  6  feet  high.  In  the  Tilton  re- 
frigerator it  was  5  or  6  inches  wide,  SJ  feet  long,  and  16 
inches  high.  In  the  defendant's  refrigerator  it  is  only  5  feet 
8  inches  long,  2^  inches  wide,  and  20  inches  high.  In  the 
Hadden  refrigerator,  it  is  15f  inches  long,  2i  inches  wide, 
and  11^  inches  high.  In  Sanford's  original  specification, 
there  is  no  suggestion  of  the  especial  advantage  of  the  use  of 
a  descending  current.  Such  suggestion,  in  the  reissued  speci- 
fication of  Sanford,  is  an  interpolation ;  and  there  is  as  much 
warrant  for  saying  that  Lyman's  conduit  may  vary  in  width, 
BO  as  to  be  as  wide  as  the  width  of  the  ice-box,  and  thus  be- 
come exactly  like  Sanford's  conduit  in  the  drawings  of  his 
original  patent,  occupying  half  of  the  width  of  the  refrigera- 
tor and  the  entire  width  of  the  ice-box,  as  there  is  for  saying, 
as  is  said  in  the  reissued  specification  of  Sanford,  that  the 
apartment  under  the  ice-box  may  vary  in  width,  and  may  be 
80  narrow  as  to  serve  merely  as  a  passage  for  the  ascending 
current  of  air.  In  the  structure  shown  in  the  drawings  of 
Sanford's  original  patent,  he  exhibits  a  conduit  as  wide  as  the 
ice-box,  extending  down  to  the  very  bottom  of  the  interior, 
and  conducting  the  descending  stream  of  cold  air  to  the  open- 
ing through  which  it  passes  into  the  other  apartment.  That 
conduit  is  so  wide  that  shelves  to  hold  articles  to  be  refriger- 
ated, or  the  articles  themselves,  may  be  placed  in  the  conduit, 
and  none  of  the  apartment  under  the  ice  box  is  outside  of  the 
conduit.  In  Lyman's  structures,  he  made  his  conduit  shorter 
in  length  and  narrower  in  width,  so  narrow  that  no  shelves 
oonld  be  placed  in  it,  and  no  articles  could  be  refrigerated  in 
it,  but  a  part  of  the  apartment  under  his  ice-box  was  outside 
of  the  conduit,  and  a  portion  so  outside  of  the  conduit  was 
directly  under  the  conduit,  and  in  the  descending  current,, 
and,  in  such. current,  shelves,  and  articles  to  be  refrigerated, 
could  be  and  were  placed. 

The  conclusion  at  which  I  have  arrived,  after  a  careful 
consideration  of  all  the  evidence,  and  of  the  arguments  of 
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counsel,  Ib,  that  the  Sanford  reissue  is  void  for  want  of 
novelty. 

As  to  the  questions  made  respecting  the  want  of  notice  in 
the  answer  as  to  some  matters  put  in  evidence,  I  think  that, 
in  any  view,  the  case  is  a  proper  one  to  allow  the  amend- 
ments to  the  answer,  which  were  moved  for,  at  the  hearing, 
on  notice,  nunc  pro  tuncj  as  of  the  time  the  answer  was  filed. 

The  bill  is  dismissed,  with  costs. 

Thomas  A.  Jencke%  and  Barrett  <&  Redfidd^  for  the 
plaintiff. 

Frederick  -S»  Betie^  Joseph  Outma/ti^  Jr.y  and  Jwmes  If. 
Piper  J  for  the  defendant. 


Merrill  E.  Caster  vs.  Austin  E.  Messinger.    In  Equity. 

The  claims  of  the  reissued  letters  patent  granted  to  Merrill  E.  Carter  and  Elisha 
Metz,  April  4th,  1871,  for  **  improyed  slides  for  extension  tables/'  the  original 
patent  having  been  granted  to  them  September  6th,  1864,  namely,  "  1.  A 
metallic  connecting  slide,  D,  with  flanges  to  be  inserted  in  the  grooyee,  E,  E, 
of  the  wooden  bars,  A,  B,  G,  when  constructed,  arranged,  and  operating  in 
the  manner  and  for  the  purpose  specified,"  and  "  2.  A  metallic  connecting 
slide,  D,  for  the  bars  of  extension  tables,  haying  the  flanges  on  one  side  cast 
thicker  than  upon  the  other,  so  as  to  hold  fast  in  the  groove  of  one  bar,  and 
slide  free  in  the  groove  of  the  other,  as  herein  described,'*  and  "  8.  The  pin 
A,  and  notches  or  holes,  g,  when  combined  with,  and  used  to  hold,  a  metallic 
connecting  slide,  D,  in  its  proper  position  in  the  groove,  E,  of  the  bars  of  an 
extension  table,  as  herein  specified,"  so  far  as  the  slide  is  concerned,  embrace 
only  a  slide  which  combines  in  one  a  double  T  slide  and  a  double-wedg^  or 
dove-tailed  slide,  and  do  not  embrace  a  slide  which  is  simply  a  double  T  slide, 
or  a  slide  which  is  simply  a  double-wedged  or  dove-tailed  sHde. 

As  to  the  second  claim,  making  the  flange  on  one  side  thicker  than  on  the 
other  was  not  new,  and  was  not  a  matter  of  invention,  and  it  was  not  inven- 
tion to  so  construct  a  metallic  slide  when  a  wooden  slide  had  been  so  con- 
structed before. 

A  wooden  double  T  slide  being  old,  and  a  wooden  double-wedged  or  dove- 
tailed slide  being  old,  it  was  no  patentable  invention  to  make  either  form  of 
slide  of  metal  instead  of  wood. 
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FtstonlDg  one  pieee  of  wood  to  another,  or  one  piece  of  metal  to  another,  or  a 
piece  of  metal  to  one  of  wood,  by  the  use  of  nails,  bolts,  or  screws,  being  old, 
it  was  not  a  patentable  inyention  to  fasten  a  metallic  slide  in  the  groove  of 
the  slide  bar,  by  passing  a  nail  or  bolt  throngh  both. 

(Before  Woodbctv,  J.,  Northern  District  of  New  York,  March  18th,  1878.) 

Woodruff,  J.  The  bill  of  complaint  alleges  an  infringe- 
ment of  a  patent  granted,  September  6th,  1864,  to  the  com- 
plainant and  Elisha  Metz,  for  ^4mproved  slides  for  exten- 
sion tables,"  reissued  April  4th,  1871.  The  answer,  among 
other  things,  (which,  under  the  conclusions  I  have  reached,  it 
will  not  be  necessary  to  discuss,)  denies  any  infringement  of 
the  rights  secured  by  the  patent,  alleges  that  the  patentees 
were  not  the  first  and  original  inventors  of  the  device  pat- 
ented, denies  the  novelty  of  the  invention,  and  avers 
that  the  reissue  of  the  patent  is  invalid,  because  it  seeks 
to  enlarge  the  scope  of  the  alleged  original  invention,  as 
shown  in  the  original  patent,  and  embraces  what  was 
not  embraced  in  such  original  patent,  or  the  record  there* 
of.  To  the  correct  understanding  of  the  subject,  in  refer- 
ence to  each  branch  of  these  defences,  it  will  be  useful  to 
refer  to  the  original  patent.  This  will  be  useful,  not  merely 
for  the  purpose  of  enquiring  whether  the  reissue  is  valid,  but 
it  may  furnish,  as  matter  of  evidence,  some  aid  to  the  ques- 
tions— ^what  is,  in  truth,  the  invention  claimed  in  the  reissue 
itself,  and  whether  the  defendant  is  an  infringer. 

In  their  original  specification,  the  patentees,  at  the  outset, 
declare,  that  their  invention  ^^  consists  in  the  peculiar  form 
and  construction  of  the  slides  that  connect,  or  hold  together, 
the  extension  bars,  and  the  manner  of  securing  them  in  place 
in  the  groove."  The  grooved  bars  being  then  described,  the 
specification  proceeds :  '^  These  slides  are  of  suitable  length 
for  the  purpose  designed,  and  constitute,  in  outline,  a  double 
T  and  double  wedge  or  dove-tailed  form."  Then,  describing 
the  slide,  its  projections  forming  the  double  T,  which  fit  in 
corresponding  channels  in  the  bars,  and  the  dove-tail,  or 
wedge,  form«  growing  thinner  to  the  centre,  as  shown  in  the 
drawings,  it  adds :  ''  This  double  wedging  form  of  the  central 
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portion  of  the  slide  forms  a  correspondiDg  bevel  with  the 
sides  of  the  groove"  in  the  bars.  The  drawings  make  the 
form  of  the  slide  thus  described  quite  plain,  by  exhibiting  a 
cross  section  thereof  as  inserted  in  the  grooves  of  two  parallel 
bars.  The  patentees  then  state,  that  they  "  prefer  to  cast  it 
of  skeleton  form,  with  the  hollows  or  depressions,y,y,  in  the 
sides,  but,  if  desirable,  the  double  T  at  each  side  may  be  cast 
plain  and  solid."  To  secure  the  slides  firmly,  they  make  the 
tongues  on  one  side  of  the  slide  a  little  thicker  transversely 
than  they  are  on  the  opposite  side,  so  that  they  will  drive 
closely  into  the  end  of  the  groove  in  which  they  are  designed 
to  remain  stationary.  Each  slide  is  also  formed  with  a  vertical 
notch  on  one  side,  in  which  rests  a  pin  passing  through  the 
bar.  The  advantage  of  this  is  stated  to  be  the  avoiding,  and 
saving  the  expense,  of  the  drilling  of  screw  holes  in  the  slide, 
as  in  the  ordinary  mode  of  securing  them  in  place,  and  of  the 
employment  of  screws.  The  specification  enlarges  on  the  ad- 
vantages of  what  it  calls  "  our  combined  double  T  and  dove- 
tail slide,"  illustrating  them  by  showing  a  simple  double  T 
form,  and  a  simple  double  wedge  or  dove-tail  form,  in  the 
drawings,  showing  the  tendency  of  the  simple  double  T,  by 
the  fianges  or  tongaes,  to  tear  or  split  out  the  lips  or  sides  of 
the  groove,  and  the  same  tendency,  added  to  a  tendency  to 
bind  in  the  groove,  when  the  simple  double  dove-tail  is  used. 
These  difficulties  are  stated  to  be  overcome  by  the  patentees, 
because,  while  the  tongues  prevent  the  wedges  or  dove-tail 
from  binding,  the  wedging  shape  of  the  dove-tail  prevents  the 
lips  of  the  groove  from  being  torn  oflF,  by  presenting  a  beveled 
surface  as  a  bearing,  thus  strengthening  the  lips  against 
lateral  action,  and  forming  a  fulcrum  on  one  side  and  a  resist- 
ance on  the  other,  best  adapted  to  resist  the  strain  that  is 
brought  to  bear.  The  specification  thereupon  adds :  "  "We  do 
not  claim  either  simply  a  double  T  form,  or  a  double  wedging, 
or  dove-tailed,  form  or  slide,  but,  what  we  claim  as  our  inven- 
tion, and  desire  to  secure  by  letters  patent,  is  a  slide,  D,  com- 
bining the  double  T  and  double  wedge  or  dove-tailed  form,  the 
Bame  consisting  of  the  tongues,  a,  a,  and  centre,  «,  arranged 
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in  combination  with  tlie  groove,  E,  and  bars,  A,  B,  0, 
snbfitantially  as  herein  set  forth."  "In  combination  with 
the  slide,  D,  arranged  as  above  described,  provided  with  the 
notch,  jr,  and  with  the  groove,  E,  and  bars,  A,  B,  0,  we  also 
claim  the  pin,  A,  arranged  and  operating  substantially  as  here- 
in set  forth." 

Here  is  a  clear  and  intelligible  description  of  the  inven- 
tion of  the  patentees,  and  of  what  is  shown  in  their  draw- 
ings, and  of  just  what  they  claimed ;  and  no  one  can  read  it 
intelligently,  without  perceiving,  that  it  consists,  simply  and 
only,  of  a  slide  combining  in  one  the  double  T  slide  and  the 
dove-tailed  slide,  and  then,  further,  the  'mode  of  fastening 
them  in  the  grooved  bars — first,  by  making,  one  arm  or  side 
of  the  slide  larger  than  the  other,  that  it  may  be  driven  in 
and  be  held  firmly  by  the  sides  of  the  groove ;  and,  second, 
by  a  pin  driven  laterally  through  the  bar,  so  as  to  press  the 
slide  in  a  notch  formed  on  its  inner  edge.  This  construction 
of  the  specification  and  claim  is  rendered  certain,  not  only  by 
the  disclaimer  of  the  patentees,  which,  although  not  conclu- 
sive as  an  estoppel,  is,  nevertheless,  useful,  as  evidence  of  their 
own  consciousness  of  the  fact,  but,  especially,  by  the  proofs 
in  this  cause,  that  double  T  slides  and  double  wedged  or  dove- 
tailed slides  were  in  common  and  public  use  theretofore. 

I  have  not  been  able  to  discover  any  imperfection  or  mis- 
take in  this  original  patent  calling  for  a  reissue ;  nor,  in  truth, 
can  I  discover  that,  assuming  the  alleged  invention  to  be 
patentable,  the  original  patent  did  not  secure  to  the  patentees 
all  that  they  could  claim  to  have  invented. 

But,  so  far  as  the  merits  of  this  case  are  concerned,  the 
reissued  patent  does  not,  in  its  specification,  describe  any 
other  or  different  device  as  the  invention  of  the  pltentees,  un- 
less, perhaps,  the  intimation  that  the  slides  referred  to  in  the 
patent  are  made  of  some  metal,  is  more  distinct.  In  the 
original  specification,  there  is  no  word  of  declaration  t^at  they 
are  to  be  of  metal  of  any  kind.  Wood,  as  the  material,  will 
satisfy  all  the  terms  pf  the  description,  save  that,  in  one  line, 
it  is  said :  *'  We  prefer  to  cast  it  of  skeleton  form,"  &c.    It 
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would  be  difficult  to  Bay,  that  this  declaration  of  preference 
precluded  the  patentees  from  claiming  the  slide  thej  de- 
scribed, if  patentable,  whether  made  of  wood  or  metal ;  still 
less,  that  they  had  thereby  secured  an  exclusive  right  to  the 
use  of  a  metal  slide,  in  contradistinction  from  a  slide  made  of 
wood.  In  the  reissued  patent,  it  is  said :  ^'  A  hollow  space, 
or  depression,  is  left  in  each  head,  which  not  only  reduces  the 
metal,  but  leaves  less  friction,"  &c. ;  and  this  is  the  only 
word  in  the  description  of  the  invention  in  the  reissued  speci- 
fication, which  suggests  that  the  patentees  contemplated  the 
use  of  metal  for  their  slides.  It  is  in  the  claims  annexed  to 
such  reissue  that  this  is  made  a  restriction  upon  the  otherwise 
broad  scope  of  their  description.  But,  in  respect  of  the  de- 
vice invented,  the  specification  in  the  reissued  patent  does  not 
greatly  differ  irom  the  original.  In  that,  it  is  also  stated, 
that  the  ^^  invention  consists  in  the  form  and  construction  of 
the  slide,  and  the  means  for  connecting  the  same  with  the  ex- 
tension bars."  What,  then,  is  that  form  and  construction, 
which,  in  their  view,  constituted  their  invention,  or,  as  very 
specifically  afterwards  stated,  their  "peculiar  construction 
and  form  ?"  They  state  it  thus :  "  The  central  or  core  por- 
tion is  made  double-wedging  or  dove-tailed,  the  narrowest 
point  being  in  the  centre,  which  is  the  junction  or  joint  be- 
tween the  two  bars.  The  dove-tailed  or  thickened  sides  thus 
rest  in  the  correspondingly-shaped  grooves  *  *  *  made 
in  the  sides  of  the  bars.  The  outer  portions  of  the  slide  are 
formed  into  two  extending  or  branching  tongues  *  *  * 
which  are  of  T  form,  and  fit  in  corresponding  channels  *  *  * 
of  the  groove.  This  construction  makes  the  bearings  *  * 
broad  and  separated,  which  is  of  much  importance  to  give  a 
firm  hold  s§M  steadiness  of  action.  A  hollow  space  or  de- 
pression is  left  in  each  head,  which  not  only  reduces  the 
metal,  but  leaves  less  friction  on  the  contact  surfaces,  and 
produces  an  improved  form  of  the  slide,  at  the  same  time 
forming  a  large  bearing."  In  this  last  clause,  the  patentees 
seem  to  narrow  their  invention,  by  excluding  the  option 
which  was  reserved  in  the  original,  to  make  the  head  solid,  as 
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above  explained.  They  then  declare :  "  We  claim  a  novelty, 
in  the  improved  form  of  the  slide,  as  above  described.  A 
simple  double  T  form  of  slide  was  in  common  nse  before  our 
invention.  Simple  dove-tailed  slides,  without  the  T  flanges, 
have  also  been  in  common  use.  These  separate  features  we 
do  not  claim ;  but,  in  their  combined  form,  we  obviate  many 
difficulties,  such  as  binding  in  the  groove  and  the  splitting 
out  of  the  tongues  of  wood.  The  broad  bearing  produced  by 
the  separated  flanges  *  *  insures  a  more  perfect  action 
than  is  attained  by  the  ordinary  T  form."  Each  one  of  the 
claims  which  follow  refers  to  the  flange  thus  described,  and, 
of  course,  excludes  the  ordinary  double  T  flange,  of  whatever 
material  it  may  be  made. 

(1.)  Language  could  hardly  have  been  chosen  which  would 
have  made  it  more  plain,  that,  in  respect  to  the  form  and  con- 
struction of  the  slide,  the  patentees  claimed,  in  the  reissue,  igs 
in  the  original,  a  slide  combining  the  double  T  and  the  dove- 
tail, and  nothing  else.  The  use  of  the  dove-tail  caused  a 
bearing  upon  that,  holding  the  bars  together,  and  resisting 
strain  tending  to  tear  or  split  the  groove,  and,  at  the  same 
time,  spreading  more  widely  the  arms  of  the  T,  and  so  pre- 
serving their  strength,  as  well  as  giving  them  a  broader  bear- 
ing, and,  as  they  say,  ^'  a  more  perfect  action."  This  not 
only  excludes  the  double  T  slide,  of  whatever  material  com- 
posed, but  that  is,  in  terms,  declared  to  be  in  common  use, 
without  any  discrimination  as  to  material ;  and  that  it  had 
been  in  use,  made  of  wood,  for  many  years,  is,  also,  proved 
by  the  testimony.  The  slide  so  described,  and  declared  to  be 
new,  and  to  be  claimed  by  the  patentees,  the  defendant  has 
not  used.    He  employs  the  double  T  slide,  and  that  only. 

Upon  this  branch  of  the  case,  it  is  dear,  that  the  defend- 
ant has  not  infringed  the  compliiinant's  patent,  if  it  be  con- 
ceded that  that  patent  is  valid.  The  patentees  expressly  con- 
fine themselves  to  a  slide  of  a  special  form  and  construction, 
combining  the  dove-tail  and  the  T,  and  sedulously  disclaim, 
in  both  the  original  and  the  reissue,  the  use  of  either  alone ; 
00  that,  on  the  face  of  the  patents,  and  waiving  all  question 
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of  the  novelty  of  the  invention,  and  of  the  validity  of  the 
original  or  the  reissaed  patent,  they  have,  on  this  score,  no 
ground  of  complaint  of  the  defendant,  who  uses  the  T  form 
only. 

The  claims  annexed  to  the  reissued  specification  are : 
"  1.  A  metallic  connecting  slide,  D,  with  flanges  to  be  in- 
serted in  the  grooves,  E,  E,  of  the  wooden  bars.  A,  B,  C, 
when  constructed,  arranged  and  operating  in  the  manner  and 
for  the  purpose  specified."  This  claim,  in  very  terms,  con- 
fines the  patentee  to  the  combined  form,  with  so  much 
definiteness  described  in  the  specification  itself. 

(2.)  The  complainant  insists,  that,  in  another  respect, 
there  is  an  infringement.  The  reissued  patent,  as  well  as  the 
original,  describe  the  slide  of  the  patentees  as  having  the 
tongues  or  flanges,  a,  a,  a  little  thicker  on  one  side  than  on 
the  other,  so  that  they  will  drive  closely  into  the  groove  in 
which  they  are  designed  to  remain  stationary ;  and,  Airther, 
as  having  a  notch  on  the  side  which  is  driven  into  the  groove, 
in  which  a  pin  rests,  which  passes  through  the  bar,  and,  by 
its  presence  in  such  notch,  prevents  any  longitudinal  move- 
ment of  the  slide,  after  it  has  been  driven  into  the  groove 
and  the  pin  is  inserted.  The  two  other  claims  are  framed 
to  cover  these  features,  thus:  *'2.  A  metallic  connecting 
slide,  D,  for  the  bars  of  extension  tables,  having  the  flanges 
on  one  side  cast  thicker  than  upon  the  other,  so  as  to 
hold  fast  in  the  groove  of  one  bar,  and  slide  free  in  the 
groove  of  the  other,  as  herein  described."  "  3.  The  pin.  A, 
and  notches  or  holes,  ^,  when  combined  with,  and  used  to 
hold,  a  metallic  connecting  slide,  D,  in  its  proper  position  in 
the  groove,  E,  of  the  bars  of  an  extension  table,  as  herein 
specified." 

It  is  well  settled,  that,  in  order  to  learn  the  true  meaning 
and  construction  of  the  claims  in  a  patent,  the  whole  specifi- 
cation may  be  consulted ;  and,  where  the  claim  itself  incor- 
porates in  it,  by  reference,  several  features  of  the  invention, 
this  becomes  essential.  In  this  view,  neither  of  these  claims 
can  be  construed  without  including  the  specific  form  of  the 
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slide,  D,  as  therein  described ;  and  that,  as  already  shown, 
the  defendant  has  not  nsed. 

Bnt,  if  that  be  not  the  true  constniction  of  these  claims, 
and  they  are  to  be  taken  to  claim  broadly  any  slide  firmly 
driyen  into  the  groove  on  one  side,  other  considerations  are 
equally  fatal  to  the  complainant.  As  to  the  second  claim,  1st, 
it  is  distinctly  proved  that  making  one  side  of  the  slide 
thicker  or  larger  than  the  other,  so  as  to  be  driven  firmly  into 
the  groove  on  one  side,  was  not  new.  2d.  It  being  palpable 
that  the  grooves  in  the  bars  are  of  the  same  size,  it  was 
equally  palpable,  that  the  side  of  any  slide  that  was  to  be 
held  fast  in  the  groove  of  one  bar' must  be  larger  than  that 
side  which  was  to  move  or  slide  freely  in  the  groove  of  the 
other.  This  was  not  matter  of  invention.  It  rises  hardly  to 
the  dignity  of  mechanical  judgment.  Common  sense,  or  even 
obvious  necessity,  suggest  it  so  plainly,  that  one  must  be 
greatly  deficient  not  to  see  it.  3d.  If  it  be  said  that  it  is  not 
shown  that  this  was  ever  before  employed  to  hold  metallic 
slides,  but  wooden  slides  only,  it  must  suffice  to  say,  that 
transferring  a  mode  of  constructing  wooden  slides,  in  this 
respect,  to  metallic  slides,  is  not  invention.  It  operates  in 
precisely  the  same  way  in  both.  Indeed,  although  it  were 
conceded  that  that  form  of  construction  was,  of  itself,  not 
sufficient,  when  applied  to  a  wooden  slide,  without  glue,  and 
is  eifectual  when  applied  to  a  metallic  slide  supplemented  by 
the  pin,  still,  the  operation  is  identical  in  kind,  and,  if  there 
be  any  difference  whatever,  it  is  in  the  degree  of  effectiveness. 
If  screws  had  been  used  to  bind  parts  of  a  wooden  frame  to- 
gether, it  would  not  be  invention  to  put  parts  of  an  iron 
frame  together  with  screws,  when  the  mode  of  application 
was  identical.  On  this  ground,  therefore,  if  the  second  claim 
is  not  to  be  construed  as  including  the  specific  form  of  the 
plaintifi's  slide,  D,  the  complainant  must  fail. 

As  to  the  making  of  the  notch  and  the  insertion  of  the 
pin.  In  the  original  patent,  the  notch  and  the  notch  and  pin 
only  are  described  as  the  means  of  holding  the  slide  against 
longitudinal  motion ;  and,  in  .that,  and  in  the  proofs  taken 


42  NORTHERN  DISTRICT  OF  NEW  YORK. 


Cttrter  V.  Meaiiiiger. 


herein,  the  advantages  of  the  notch  are  made  promi- 
nent, in  this,  that,  being  further  removed  from  the  &ee  of  the 
grooves,  there  was  more  strength  in  the  intermediate  portion 
of  the  wood  of  the  bar.  In  the  reissue  the  patentees  have 
attempted  to  enlarge  their  claim.  They  describe  this  part  of 
the  fastening  as  a  ^^  notch  or  hole,"  and,  in  the  claim,  thej 
say, ''  notches  or  holes."  This  is  claimed,  with  much  force, 
to  render  the  claim  void ;  and,  if  it  do  in  fact  claim  what  is 
not  shown  or  suggested  in  the  original,  and  is  not  a  mere 
equivalent,  then  the  claim  of  the  defendant  on  this  point  is 
correct.  But,  there  is  another  view  of  the  subject.  If  the 
claim  can  be  construed,  (without  including  the  complainant's 
special  slide,)  as  a  broad  claim  to  holding  any  slide,  or  any 
metallic  slide,  in  position  by  a  pin  or  bolt  run  through  it, 
then  the  claim  cannot  be  sustained  at  all.  For,  be  it  observed, 
the  defendant  does  not  use  the  notch.  He  inserts  his  slide  in 
the  groove,  and  secures  it  there  by  bolting  it  in,  the  bolt  or 
nail  passing  through  the  bar  and  the  hole  in  the  slide.  This 
mode  of  securing  one  piece  of  wood  to  another,  or  one  piece 
of  iron  to  another,  is  so  ancient,  that  its  date  can  hardly  be 
found.  Bolting  a  tenon  in  a  mortice,  whether  of  wood,  or 
metal,  or  of  both,  as  well  as  hundreds  of  other  every-day  in- 
stances, of  securing,  by  nails,  or  both,  or  pins,  inserted  in 
holes  made  for  the  purpose,  preclude  any  claim  that  the  de- 
fendant may  not,  if  he  please,  secure  his  slide  in  that  manner. 
As  already  shown,  he  is  at  liberty  to  use  the  double  T  slide, 
and,  using  that,  he  may  fasten  it  in  place  by  bolts,  pins,  nails, 
or  screws,  or  any  old  well-known  manner  of  effecting  a  like 
result. 

It  follows,  that  the  defendant  is  in  no  fault,  and  the  com- 
plainant's bill  cannot  be  sustained. 

On  the  hearing,  much  was  said  npon  an  assumption  that 
the  complainant's  slide  was  patented  strictly  as  a  metallic 
slide,  instead  of  a  wooden  slide.  The  views  above  expressed 
seem  to  me  to  render  it  unnecessary  to  rest  any  conclusion 
upon  either  view  of  the  patent  in  that  respect,  for,  as  it  is 
confined,  in  respect  to  form,  to  the  specific  slide  described,  the 
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defendant  does  not  infringe  it  hj  his  slides,  whether  of  wood 
or  metal.  At  the  same  time,  if  the  complainant's  patent  be 
not  confined  to  the  specific  form  of  combined  slide  which  he 
describes,  bnt  can  be  constraed  broadly  to  include  any  metal 
double  T  or  dove-tailed  slide,  I  should  be  of  opinion,  that,  as 
each  of  those,  made  of  wood,  were  in  common  use,  the  sub- 
stitution of  metal  was  not  patentable,  even  if  it  was  better, 
for  it  required  no  new  device  or  mode  of  application  to  make 
it  available.    {SotchkUs  v.  Greeniooad,  11  Sow.^  248.) 

Keither  is  it  necessary  for  me  to  consider  the  argument, 
that  the  reissue  is  void  because  it  embraces  more  than  is 
shown  in  the  original.  No  opinion  is  necessary  on  that  point, 
since  my  conclusion  is,  that,  conceding  its  validity  as  limited 
by  the  preceding  discussion,  the  defendant  does  not  infringe 
any  exclusive  right  which  can  be  legally  claimed  under  it. 

The  bill  of  complaint  must,  therefore,  be  dismissed,  with 
costs. 


If.  B.  Smithy  for  the  plaintiff. 

E.  Charlton  Sprague^  for  the  defendant. 


In  re  Saqoe  Eaynor,  a  Bankeupt. 

Und«r  g  89  of  the  bankraptcy  Act  of  March  2d,  186*^,  (14  U,  S,  Stat,  at  Larp$, 
686,)  the  non-payment  of  commercial  paper  at  matnritj,  and  the  continued 
neglect  to  pay  it»  are  a  continuons  act  of  bankruptcy,  so  that  the  non-payment 
of  it  for  more  than  fourteen  days,  may  be  alleged  as  an  act  of  bankruptcy 
committed  within  fix  months  before,  the  filing  of  the  petition,  although  the 
first  foorteen  days  after  maturity  expired  more  than  six  months  before  the 
filing  of  the  petition. 

It  la  sufficient  if  a  petition  in  inyoluntary  bankruptcy  be  signed  and  sworn  to  by 
so  attorney  of  the  petitioning  creditor,  duly  authorized  thereto,  and  it  is  not 
noeesaary  that  it  should  be  signed  or  sworn  to  by  the  petitioning  creditor  in 
p«rson. 

(Before  WoonnuiF,  J.,  Northern  District  of  New  York,  March  18th,  1873.) 
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Woodruff,  J.  On  the  7th  of  May,  1872,  Horace  B. 
Claflin,  and  others,  composing  the  mercantile  firm  of  H.  B. 
Claflin  &  Company,  of  the  city  of  New  York,  by  Roger, 
Wallace  &  Jenney,  their  attorneys,  filed  their  petition  in 
the  District  Court,  as  creditors  of  Jacob  Raynor,  praying  that 
he  be  adjudged  bankrupt.  The  petition  stated,  that,  within 
six  months  next  preceding  the  date  thereof,  the  said  Jacob 
Baynor  committed  an  act  of  bankruptcy,  within  the  meaning 
of  the  ^^  Act  to  establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States,"  approved  March  2d,  1867,  to 
wit,  in  that  the  said  Jacob  Eaynor,  being  a  merchant,  has  sus- 
pended payment  of  his  commercial  paper,  and  has  not  re- 
sumed payment  thereof  within  a  period  of  fourteen  days,  the 
said  commercial  paper  being  a  certain  promissory  note  of 
which  a  copy  is  given  in  the  petition.  The  note  mentioned  is 
dated  November  80th,  1870,  for  five  hundred  dollars,  payable 
on  the  1st  of  June,  1871,  with  interest  after  January  Ist, 
1871,  to  the  order  of  James  Nixon,  and  by  him  endorsed, 
and,  before  the  maturity  thereof,  transferred  to  the  petitioners 
by  the  said  Baynor,  for  merchandise  sold  and  delivered  by  the 
petitioners  to  him.  No  other  act  of  bankruptcy  is  stated. 
The  petition  is  signed,  "H.  B.  Clafiin  &  Co.,  by  Buger, 
Wallace  &  Jenney,  attorneys,"  and  is  sworn  to  by  one  of  the 
said  attorneys,  who,  in  addition  to  the  usual  verification, 
swears  that  the  said  attorneys  are  authorized  by  the  petition- 
ing creditors  to  file  the  said  petition.  An  affidavit  of  one  of 
the  said  attorneys  was  also  annexed,  to  establish  the  act  of 
bankruptcy,  and  prove  the  debt  due  to  the  petitioners,  and 
the  formal  protest  of  the  said  note,  and  stating  that  there  are 
several  executions  against  the  said  Baynor,  in  the  hands  of  the 
sheriff  of  Onondaga  county,  to  the  amount  of  about  $2,500, 
which  executions  have  been  levied  upon  the  said  Baynor's 
property,  and  further  stating,  that  the  said  Buger,  Wallace 
&  Jenney  are  authorized  by  the  said  E.  B.  Claflin  &  Co., 
the  petitioning  creditors,  to  make  the  said  affidavit  and  insti- 
tute these  proceedings  in  bankruptcy.  An  order  to  show 
cause  was  thereupon  made  by  the  Court,  returnable  on  the 
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2Sth  of  May,  1872.  This  order,  together  with  a  copy  of  the 
petition,  was  served  upon  Eaynor  personally,  on  the  20th  of 
May.  On  the  28th,  the  hearing  was  adjourned  to  a  subse- 
quent day.  An  attorney,  acting  professedly  for  Raynor,  con- 
sented to  such  postponement,  but,  as  his  appearance  is  stated 
to  have  been  through  a  mistake,  and  without  authority  from 
Haynor,  it  is  claimed  that  the  proceedings  should  be  con- 
sidered as  they  would  be  if  there  had  been  no  appearance 
-whatever  by  Eaynor ;  and,  without  inquiring  what  effect,  if 
any,  should  be  given  to  a  formal  appearance  by  attorney,  the 
case  will,  for  the  present,  be  treated  as  if  the  debtor  did  not 
appear  on  the  return  day  of  the  order,  and  the  Court  had  ad- 
journed the  proceeding  until  the  25th  of  June,  1872.  On  the 
last-named  day,  the  matter  was  brought  to  a  hearing.  The 
debtor  did  not  appear  in  person,  or  by  attorney,  and  he  was, 
by  the  Court,  adjudged  bankrupt,  and  was  ordered  to  make 
and  deliver  a  schedule  of  his  creditors,  and  an  inventory  of 
his  property,  with  other  usual  directions,  and  a  reference  to  a 
regiscer.  The  proper  warrant  to  take  possession  of  the  prop- 
erty of  the  bankrupt  was  issued  to  the  marshal,  by  virtue  of 
which  he  took  possession.  Notice  to  creditors  was  issued,  to 
meet  for  the  choice  of  an  assignee.  Edgar  P.  Glass  was  duly 
nominated,  approved  by  the  Court,  and  appointed  assignee, 
and,  on  the  6th  of  August,  1872,  the  register  assigned  to  him 
the  property  and  estate  of  the  bankrupt.  The  assignee  re- 
ceived from  the  marshal  possession  of  the  store  and  merchan- 
dise of  the  bankrupt,  and  prodfeeded  to  advertise  the  goods 
for  sale  at  auction,  in  the  discharge  of  his  duties,  as  assignee. 
No  question  is  made  of  the  due  regularity  of  these  proceed- 
ings, except  in  the  particulars  hereinafter  specified. 

On  the  27th  of  August,  the  bankrupt  applied  for  and  ob- 
tained, in  the  District  Court,  an  order  to  show  cause  why  all 
proceedings  should  not  be  set  aside  and  vacated,  upon  the 
ground,  that  the  act  of  bankruptcy  set  forth  in  the  petition 
of  the  creditors  was  not  committed  within  six  months  before 
the  filing  of  their  petition  ;  and,  on  the  24th  of  September, 
the  Court  set  aside  and  vacated  the  adjudication  of  bank- 


46  NORTHERN  DISTRICT  OP  NEW  YORK, 

In  re  Jacob  Raynor,  a  Bankmpt. 

ruptcy,  and  all  subsequent  proceedings,  unconditionally,  mak- 
ing no  provision  as  to  costs  or  expenses,  or,  in  any  wise,  for  the 
indemnity  of  any  of  the  parties  or  officers,  or  of  the  assignee. 
The  petitioning  creditors  have  come,  by  petition,  to  this 
Court,  for  a  review  and  reversal  of  the  last-named  order. 

1.  The  sole  ground  upon  which  the  order  setting  aside  the 
proceedings  was  moved  in  the  District  Court,  as  recited  in  the 
order  to  show  cause,  is,  that  the  act  of  bankruptcy  specially 
mentioned  in  the  petition  of  the  creditors  was  committed 
more  than  six  months  before  the  petition  was  filed.    The 
note  set  out  in  the  petition,  the  suspension  of  payment,  and 
the  continued  non-payment,  whereof  is  particularly  specified, 
because  payable  June  4th,  1871,  and  the  petition  was  filed 
May  7th,  1872.    This  gives  rise  to  the  question,  whether  the 
continued  non-payment  of  commercial  paper  by  a  merchant 
or  trader,  after  suspension  of  payment  thereof  by  sufiering  it 
to  go  to  protest,  is  a  final,  definite,  and  single  act,  so  com- 
pleted, at  the  end  of  fourteen  days  thereaftei^  that  it  cannot, 
after  the  lapse  of  six  months,  be  made  the  basis  of  an  adjudi- 
cation of  bankruptcy  {sec.  39).     There  is  no  claim  here  that 
the  debtor  was  not  insolvent,  no  claim  that  the  non-payment 
was  not  for  want  of  means  to  pay,  and  the  affidavits  showed 
that  the  debtor  had  committed  other  acts  of  bankruptcy,  even 
to  suffering  his  property  to  be  taken  on  execution,  without 
assets  sufficient  to  pay  his  debts.     The  claim  of  the  debtor 
rested  on  the  single  ground,  that,  because  the  note  mentioned 
in  the  petition  became  payable  more  than  six  months  before 
the  petition  was  filed,  the  petition,  while  it  averred  that  an 
act  of  bankruptcy  had  been  committed  within  six  months, 
showed,  on  its  face,  that  the  act  relied  upon  was  committed 
more  than  six  months  before  that  filing. 

The  question  is  not  an  open  one  in  this  Circuit.  It  has 
more  than  once  been  held  here,  that  non-payment  of  the  com- 
mercial paper  of  a  merchant  or  trader  at  maturity,  and  the 
continued  suspension  and  neglect  of  payment,  are  a  continu- 
ous act  of  bankruptcy.  The  debtor,  in  such  case,  is  in  a  state 
of  suspension  and  non-resumption  of  payment.    His  duty  to 
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pay  is  just  as  definite  on  any  day  after  the  day  on  which  his 
oommercial  paper  is,  by  its  terms,  payable,  as  it  is  on  that 
day,  and,  on  any  such  day,  he  is  in  the  very  position,  as 
between  him  and  the  creditors,  of  neglecting  his  duty,  sus- 
pending, keeping  in  suspense,  and  not  resuming  payment. 
^Whether  his  continued  suspension  and  non-resumption  of  pay- 
ment be  termed  a  continuous  act  of  bankruptcy,  or  be  re- 
garded as  daily  successive  acts  of  bankruptcy,  is  not  material. 
So  long  as  it  continues,  the  creditors  may  avail  themselves  of 
it,  as  an  act  of  bankruptcy  committed  as  truly  within  the  pre- 
ceding six  months,  as  on  tiie  day  on  which  the  debtor  first  vio- 
lated his  commercial  obligations.    I  cannot  doubt  that  this  is 
the  proper  construction  of  the  bankrupt  Act,  and  this  construc- 
tion has  been  heretofore  approved,  on  the  review  of  the  like 
construction  given  to  the  Act  by  the  District  Judge  of  the 
Southern  District.    It  is  in  accordance  with  the  opinion  of  the 
learned  Circuit  Judge  of  the  Sixth  Circuit,  in  Baldwin  v. 
Wilder^  (0  Nai.  Bcmh  Reg.^  86.)    I  am,  therefore,  compelled 
to  hold,  that  the  ground  upon  which  the  proceedings  were  set 
aside  did  not  warrant  the  order. 

2.  On  the  argument  of  the  review  herein,  and  upon  an 
intimation  from  the  Court  to  the  effect  above  stated,  another 
ground  for  sustaining  the  order  vacating  the  proceedings  was 
ni^ently  pressed  upon  the  attention  of  the  Court,  which  does 
not  appear  to  have  been  suggested  in  the  Court  below,  or  to 
have  been  passed  upon  there.  This  ground,  it  is  claimed, 
goes  to  the  jurisdiction  of  the  District  Court  to  entertain  the 
petition,  or  make  any  adjudication  thereon.  The  petition 
herein  was  not  signed  or  sworn  to  by  the  petitioning  cred- 
itors, or  either  of  them,  in  person,  but  by  their  attorney,  ex- 
pressly authorized  to  institute  the  proceeding  and  file  a  peti- 
tion on  their  behalf.  This,  it  is  now  insisted,  is  not  author- 
ized by  the  law,  and  gave  the  District  Court  no  jurisdiction 
to  adjudge  the  debtor  bankrupt. 

Waiving,  for  the  present,  any  question  of  the  propriety  of 
entertaining,  under  the  form  of  a  petition  of  review,  in  this 
Court,  questions  not  raised  and  passed  upon  in  the  District 
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Court,  it  seems  obvious,  that,  if  the  proceedings  set  aside 
were  coram  non  judice  and  void,  for  want  of  jurisdiction,  it 
would  not  benefit  either  party  to  reverse  the  order  merely 
because  the  ground  upon  which  it  proceeded  was  disaffirmed. 
I,  therefore,  consider  whether  the  objection  now  raised  is 
well  founded. 

The  consequences  of  a  holding  in  conformity  with  the 
claim  now  made  in  behalf  of  the  debtor,  do  not  furnish  a 
conclusive  reason  for  denying  its  force ;  but,  in  giving  a  con- 
struction  to  a  statute  which   is  susceptible  of  more  than 
one  interpretation,  such  consequences   may  very  properly 
assist  in  ascertaining  the  intent  of  Congress,  and,  so,  in  deter- 
mining the  meaning  of  the  Act.    If,  then,  the  petition  here 
did  not  give  the  District  Court  jurisdiction,  the  proceedings 
might  be  begun,  due  notice  thereof  be  given  to  the  debtor, 
he,  by  his  silence  and  inaction,  give  passive  acquiescence,  the 
assignee  proceed  to  sell  and  convey  the  debtor's  property, 
real  and  personal,  receive  the  proceeds  and  distribute  them, 
institute  suits  for  the  collection  of  debts  due  to  the  bankrupt, 
and,  finally,  render  and  settle  his  accounts,  and  even  the  bank- 
rupt receive  a  discharge.    Now,  if  the  objection  that  the  Dis- 
trict Court  had  no  jurisdiction,  because  the  petitioning  creditor 
did  not  sign  the  petition,  is  sound,  the  discharge  of  the  debtor 
is  void.    He,  if  he  have  not  taken  such  discharge,  may  reclaim 
all  his  property,  may  hold  all  who  have  intermeddled  there- 
with tort-feasors,  and  liable  to  him  in  damages  to  the  full 
value  of  property  taken,  debtors  of  the  bankrupt,  being  sned 
by  the  assignee,  may  defeat  a  recovery,  by  impeaching  his 
title,  and  no  purchasers  of  the  real  estate  of  the  bankrupt,  or 
their  heirs  or  grantees,  would  be  safe  until  adverse  claims 
were  barred  by  the  statutes  of  limitation.    It  is  true,  that  a 
short  answer  may  be  given  to  all  this — ^let  all  parties  who  act 
in  faith  of  a  judicial  proceeding,  see  to  it  that  such  proceed- 
ing conforms  to  the  law.    The  answer  is,  however,  as  unsatis- 
factory as  it  is  short,  when  applied  to  a  remedial  statute,  and 
a  proceeding  under  it,  of  which  the  debtor  has  full  notice — 
a  proceeding  intended  to  be  made  convenient,  summary,  and 


MARCH,  1873.  49 


Id  re  Jacob  Raynor,  a  Bankrapt. 


beneficial  to  all  parties,  for  the  attainment  of  the  highest 
eqmtj,  an  actual  and  equal  distribution  of  an  insolvent  debt- 
or's property  to  his  creditors,  and,  if  he  be  honest,  a  discharge 
of  himself  from  the  heavy  burthen  of  obligation  which  he  is 
unable  to  satisfy. 

Again,  such  a  construction  is  harsh  and  inconvenient  to 
creditors,  without  being  of  the  slightest  conceivable  benefit 
to  debtors.  The  very  first  step,  based  upon  the  petition,  is 
to  give  the  debtor  an  opportunity  to  be  heard  upon  the  ques- 
tion whether  he  sl^U  be  adjudged  bankrupt*  On  that  hear- 
ing, so  long  as  it  appears  that,  in  fact,  the  petitioning  creditors 
anthorize  the  institution  of  the  proceeding  in  their  behalf, 
and  so  become  liable  for  costs,  or  other  resulting  responsibility, 
it  is  not  of  the  slightest  importance  to  the  debtor,  who  signs 
the  petition.  As  in  the  nature  of  a  pleading,  the  petition 
should  set  forth  all  facts  material  to  the  claim  made  by  the 
creditor  to  an  adjudication,  so  that  the  debtor  may  be  distinct- 
ly apprised  what  he  is  called  upon  to  answer ;  and  that  is  the 
reason  for  specific  and  definite  allegations  in  the  petition. 
The  matter  of  signing  and  authentication,  on  any  ground 
other  than  above  suggested,  is  purely  formal  and  unimportant 
to  any  right  of  the  debtor. 

Once  more.  In  this  widely  extended  country,  where  facil- 
ities of  travel  and  transportation  have  made  commercial  in- 
tercourse the  daily  and  constant  habit,  between  parties  carry- 
ing on  business  at  places  thousands  of  miles  removed  from 
each  other,  creditors  are,  by  the  bankrupt  law,  required  to 
seek  their  debtors  at  their  homes  or  places  of  business.  The 
exigencies  which  the  bankrupt  law  contemplates,  and  which 
entitle  creditors  to  proceed  in  bankruptcy  against  such  debt- 
ors, are  often,  very  often,  of  sudden  occurrence,  and  require 
instant  application  to  the  bankrupt  Court.  Creditors  may 
easily  clothe  their  attorneys  and  agents  with  full  power  to  act 
for  them  in  all  circumstances,  for  the  collection  of  demands, 
and  by  such  application  to  the  bankrupt  Court  as  may  be 
proper,  and  yet,  if  no  such  action  can  be  taken  until,  by  cor- 
respondence or  otherwise,  the  formal  papers  can  be  prepared^ 
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transmitted,  signed,  sworn  to  by  the  creditor  in  person,  and 
returned,  in  many  cases,  no  injunction  can  be  had,  nor  other 
measures  taken,  to  restrain  instantly  inchoate  or  contemplated 
fraudulent  dispositions  of  property,  its  fraudulent  removal 
beyond  the  reach  of  creditors,  or  other  fraud,  until  it  is  too 
late  to  be  of  any  service  whatever.  To  this  should  be  added, 
that,  in  a  large  proportion  of  the  cases,  the  agent  on  the  spot 
knows  far  better  the  truth  of  the  allegations  which  the  peti- 
tion should  contain  than  the  creditor  himself.  It  is  difficult 
to  suggest  a  reason  for  increasing  the  expense,  trouble,  and 
embarrassment  of  the  creditor  in  pursuing  so  useful  a  remedy. 
So,  also,  creditors  often  conduct  their  business  largely  through 
agents,  creditors  are  sometimes  required  to  be  absent  from 
their  homes,  sometimes  temporarily  abroad,  and,  in  such  cases, 
they  are,  by  the  construction  claimed,  practically  cut  off  from 
the  privilege  of  pursuing  their  fraudulent  or  insolvent  debtor 
by  the  just  and  equitable  enforcement  of  the  bankrupt  law. 
If  some  respect  may  be  had  to  creditors  resident  abroad,  the 
considerations  sustaining  the  right  to  proceed  under  this  law 
by  their  agents  or  attorneys  near  the  residence,  or  place  of 
business,  of  their  debtors,  become  still  more  urgent. 

What,  then,  is  the  foundation  of  this  claim  ?  It  rests  on 
the  language  of  the  39th  section,  and  upon  a  few  words  of  that 
section :  "  shall  bo  adjudged  a  bankrupt,  on  the  petition  of  one 
or  more  of  his  creditors."  No  other  terms  of  the  Act  are  in- 
voked as  expressly  prescribing  the  action  of  the  creditor  in 
person  in  the  matter.  In  my  opinion,  that  language  has  no 
isuch  necessary  or  probable  import.  It  should  \e  construed  as 
similar  language  is  used  in  the  whole  field  of  legislation,  and 
in  the  terminology  of  Courts ;  and,  in  these,  the  maxim,  ''Qui 
facitper  4dium  facit  per  «^,"  is,  in  civil  matters,  of  almost 
universal  application.  The  deed,  agreement,  or  covenant  of 
A.  B.  is  his  deed  or  act,  although  executed  or  made  by  his 
agent  or  attorney,  and  it  not  only  may,  but  must,  be  so  de- 
scribed. Even  a  tortious  act  may  be  done  by  an  agent, 
and  yet  it  is  appropriately  described  as  the  act  of  the  prin- 
cipal.   In  legal  proceedings,  (which  are  closely  analogous  to. 
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or,  rather,  of  the  identical  nature  of,  those  nnder  considera^ 
tion,)  the  bill  of  complaint  of  the  person  seeking  redress  is  the 
**  bill  of  complaint  of  the  complainant,"  and  yet  it  is  authen- 
ticated by  his  solicitor.  The  declaration  of  the  plaintiff  in  a 
suit  at  law  the  plaintiff  himself  rarely  sees.  So,  of  summary 
])etition6  of  various  kinds,  in  proceedings  at  law  and  in  equity, 
imder  statutes  and  at  common  law.  They  are  called  the  peti- 
tions of  the  party,  the  proceedings  are  had  or  taken  on  his 
petition,  and  yet  they  are  only  his  because  he  authorized  them, 
or  because  they  are  presented  on  his  behalf.  Illustrations 
almost  without  number  could  be  found  of  the  use  of  language 
like  "  the  petition  of  a  creditor,"  which  import  no  more  than 
that  it  is  on  his  behalf  or  by  his  authority.  I  think  that  Con- 
gress did  not  intend  to  create  a  restricted  meaning  to  the 
phrase,  limiting  it  to  the  personal  act  of  the  creditor.  It  has 
no  such  necessary  meaning,  because,  what  is  done  by  an  agent 
is,  in  law,  done  by  the  principal.  It  has  no  such  restricted 
meaning,  according  to  the  common  and  prevailing  employment 
of  such  terms  in  the  law.  To  give  it  such  a  restricted  mean- 
ing would  result  in  manifold  inconveniences  and  evils,  some 
of  which  have  been  alluded  to,  and  would  often  defeat  the 
beneficial  and  just  purposes  of  the  law. 

It  is,  however,  urged,  that  the  Supreme  Court  of  the 
United  States  have  given  a  practical  and  authoritative  construe* 
tion  to  this  language,  by  exercising  the  power  conferred  by 
the  Act  to  make  rules,  and,  by  those  rules,  prescribing  forms 
of  proceeding  which  import  the  signing  of  the  petition,  and 
the  verification  thereof,  by  the  petitioning  creditor  in  person. 
If  they  have  done  so,  their  construction  of  the  law  concludes 
this  Court.  (Section  10  of  the  Act,  No.  32  of  the  Orders  in 
Bankruptcy,  and  Form  No.  64.) 

There  is  no  express  provision  m  the  rules  or  orders  in 
bankruptcy,  in  any  degree  inconsistent  with  the  views  above 
expressed. 

The  form  of  petition  prescribed,  (No.  64,)  involves  no 
question  by  whom  it  is  to  be  signed  or  authenticated.  It  is, 
in  that  respect,  like  any  bill  in  chancery,  or  any  petition  in  a 
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Bummarj  proceeding,  or  petition  collateral  to  a  pending  guit, 
or  of  any  ordinary  character — '*the  petitioner  states,''  or 
"  represents,"  or  "  shows  ;"  or,  "  your  orator  represents,"  or 
"states,"  or  "shows"  to  the  Court;  or,  "your  orator,"  or 
"  the  petitioner"  further  "  represents,"  or  "  states,"  or 
charges,"  or  "  admits,"  or  "  denies ;"  or  "  your  orator"  or 
your  petitioner"  will  "  ever  pray,"  &c.  But,  the  place  for 
the  signing  is  indicated  by  blank  lines,  with  the  word  "  peti- 
tioner" appended,  as  descriptive  of  the  signer,  and  the  oath  to 
the  petition  begins,  "  I,  ,  the  petitioner  above 

named,"  and  ends  with  the  like  blank  lines,  with  "  petitioner" 
appended.  If  there  were  nothing  more  than  this,  these  blank 
spaces,  thus  supplemented,  would  furnish  very  narrow  ground 
upon  which  to  rest  a  decision  of  great  practical  importance. 
These  blanks  may  be  filled  by  the  words  "  A.  B.,  attorney 
[or  agent]  for  the"  petitioner,  or  with  the  name  of  the  peti- 
tioner, "  by  A.  B.,  his  agent  and  attorney,"  and  no  violence 
will  be  done  to  any  form,  nor  to  any  prescription  in  the  law 
or  the  rules.  « 

On  recurring  to  the  rules  themselves,  it  seems  to  me  that 
all  foundation  for  an  argument  founded  on  the  forms  disap- 
pears. The  32d  of  the  rules  or  orders,  which  adopts  the 
forms,  expressly  directs,  that  they  "  shall  be  observed  and 
used,  with  such  alterations  as  may  be  necessary  to  suit  the 
circumstances  of  any  particular  case."  If,  therefore,  there  is 
nothing  in  the  bankrupt  law  itself  which  requires  that  the 
petitioning  creditor  shall  sign  and  authenticate  the  petition  in 
person,  then  the  orders  in  bankruptcy  and  the  forms  pre- 
scribed do  not  require  it,  and  the  blanks  may  be  filled  by  the 
name  of  the  attorney  or  agent  of  the  petitioner,  or  with  the 
name  of  the  petitioner,  "  by  A.  B.,  his  attorney  and  agent." 

It  is  suggested,  that,  because  Congress,  when  prescribing 
the  requisites  of  the  proof  of  debts  by  creditors,  in  section  22, 
piake  express  provision  for  the  oath  of  an  agent  or  attorney, 
when  the  creditor  is  absent  or  prevented  from  testifying,  it  is 
inferrible  that  it  was  not  intended  that  an  agent  should  Bign, 
verify,  or  present  a  petition,  because  the  Act  does  not  say  so 


MARCH,   1878.  53 


In  re  Jaoob  Raynor,  a  Bankrupt. 


in  terms.  The  Act  does  not  in  terms  say  that  the  petition 
shall  be  signed  or  verified  at  all.  When  prescribing  proof  of 
debts,  Congress  were  directing  the  mode  of  exhibiting  ex 
parte  evidence  which  should  entitle  a  party  to  receive  a  part 
of  the  estate  in  distribution  ;  and  section  22  is  stringent  and 
exact  in  specifying  the  oath  which  must  be  taken,  and  what  it 
shall  embrace.  Having  made  such  requirement,  and  recog- 
nizing the  fact  that  creditors  may  often  be  compelled  to  make 
the  proof  by  agents,  they  provide  for  the  oath  to  be  taken  by 
such  agents.  This,  to  my  mind,  shows  nothing  in  regard  to  the 
requisites  of  a  petition,  as  to  which  the  Act  itself  specifies  no 
oath  whatever.  An  express  provision  touching  the  proof  of 
debts  by  agents,  the  proceeding  being  ex  parUy  to  my  mind, 
rather  sustains  than  weakens  the  presumption,  that,  when  the 
proceeding  is  inter  paHeSj  so  that  the  debtor  must  be  first 
heard  before  any  adjudication  can  be  had,  no  limitation  or  re- 
striction of  the  proceeding  to  the  personal  act  of  the  peti- 
tioner is  to  be  implied. 

Several  cases  from  the  District  Courts  are  cited  by  counsel, 
in  which  it  has  been  said,  in  substance,  that  a  petitioning 
creditor  must  sign  and  verify  the  petition,  and  that  it  may 
not  be  done  by  agent  or  attorney,  although  expressly  author- 
ized. {Himt  V.  Pooke^  5  Nat.  Bank  Heg.j  161 ;  Tn  re  MviUer^ 
3  Id.^  86 ;  In  re  Butterfield^  6  Id.,  267,  in  which  latter  case, 
however,  the  actual  decision  only  imports,  that  authority  to 
file  a  petition  does  not  pertain  to  a  mere  retainer  of  attorneys 
at  law  in  general.)  Whether  those  Courts  would  hold,  that 
the  requirement  went  to  the  jurisdiction  of  the  Court,  and 
that  a  defect  in  this  respect  would  render  the  whole  proceed- 
ing, if  carried  to  full  consummation,  coram  nan  judice  and 
void,  is  not  quite  clear.  It  is  not  easy  to  see  that  their  views 
of  the  construction  of  the  Act  would  stop  short  of  that.  In 
the  Southern  District  of  this  State,  and  in  the  District  of  Con- 
necticut, the  contrary  has,  I  understand,  been  uniformly  held. 
My  own  conviction  is,  that  the  opinions  in  the  cases  referred 
to  proceed  upon  too  narrow  a  view  of  the  subject,  and  I  can- 
not resist  the  conclusion,  that,  when  the  agent  is  clothed  with 
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corrugations,  or  hollow  beads."  The  specification  proceeds  : 
*^  These  hollow  beads,  for  good  appearance,  may  continue 
around  the  whole  edge  of  the  spoon  handle,  and  be  united,  as 
represented ;  and  they  should  extend  far  enough  down  into 
the  bowl,  (where  they  should  also  be  united,)  to  insure  the 
requisite  strength  where  the  handle  and  bowl  unite.  This 
addition  of  the  beads  is  advantageous,  as  it  greatly  increases 
the  strength  at  the  bowl.  The  outer  hollow  beads  also  give 
a  better  and  handsomer  form  to  the  whole  spoon.  The  im- 
provement is  obviously  applicable  to  forks  formed  out  of  sheet 
metal,  as  well  as  to  spoons.  It  enables  spoons  and  forks,  of 
durability  and  good  shape,  to  be  made  in  the  cheapest  manner 
known.  I  do  not  claim  mere  beads  or  ornaments  formed  on 
the  surface  of  i^oon  and  fork  handles  made  of  rolled  or  cast 
metal,  *  *  *  nor  do  I  claim  broadly  a  corrugated  or 
swedged  handle  for  a  spoon  or  similar  article ;  but  what  I 
claim  as  my  invention,  and  desire  to  secure  by  letters  patent, 
is :  A  sheet-metal  handle,  having  a  central  corrugation,  or 
hollow  ridge,  which  extends  along  the  narrow  part  of  the  said 
handle,  and  vanishes  into  the  broad  portion  or  palm  thereof, 
by  tapering  sidewise  and  flatwise,  substantially  as  before  set 
forth.  I  also  claim  a  sheet-metal  handle,  having  a  central 
corrugation,  or  hollow  ridge,  which  extends  along  the  narrow 
part  of  the  handle,  and  vanishes  into  the  bowl,  (or  its  substi- 
tute,) by  tapering  sidewise  and  flatwise,  substantially  as  before 
set  forth.  I  also  claim  a  sheet-metal  handle,  having  two 
lateral  beads,  or  corrugations,  which  extend,  with  a  space  be- 
tween them,  longitudinally,  along  the  narrow  part  of  the 
handle,  into  the  palm  thereof,  substantially  as  before  set 
forth.  I  also  claim  a  sheet-metal  handle,  having  the  central 
hollow  ridge,  combined  with  the  lateral  hollow  beads,  sub- 
43tantially  as  before  set  forth." 

The  defendants  Wilcox  and  Walkley,  as  agents,  in  the 
.city  of  New  York,  of  the  defendants  the  Peck,  Stow  &  Wil- 
cox Company,  a  Connecticut  corporation,  have  sold,  in  that 
city,  spoons  manufactured  by  that  Company,  which  spoons  are 
made  of  sheet  metal,  and  have,  as  one  of  their  characteristics, 
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a  oorrogation,  or  hollow  ridge,  which  extendfi  along  the  cen- 
tral part  of  the  narrow  portion  of  the  handle,  and  does  not 
spread  sidewiae  to  the  rim  of  the  handle,  and  vanishes  into 
the  central  pmrt  of  the  bowl,  by  tapering  therein  sidewise  and 
flatwise,  and  does  not  spread  sidewise  therein  to  the  rim  of 
the  bowl.  Another  of  the  characteristics  of  such  spoons  is, 
that  the  handle  is  so  applied  to  the  bowl,  that  the  flat  surface, 
or  palm,  of  the  metal  of  the  handle  corresponds  flatwise  with 
the  plane  of  the  rim  of  the  bowl.  Another  of  the  characteris- 
tics of  such  spoons  is,  that  the  central  corrugation,  in  its  ex- 
tension into  the  bowl,  crosses  the  rim  of  the  bowl,  and  greatly 
strengthens  the  handle  at  its  junction  with  tfie  bowl,  in  the 
direction  in  which  a  strain  is  generally  applied  to  bend  the 
handle.  The  tendency,  during  such  strain,  is  to  bend  in  a 
Une  at  right  angles  to  the  length  of  the  handle,  at  its  place  of 
jonction  with  the  bowl,  and  the  walls  of  the  corrugation,  being 
yery  much  in  the  line  of  direction  of  the  strain,  cause  the 
metal  to  offer  a  greater  resistance  to  such  strain,  than  it  would 
if  the  surfaces  of  the  handle,  at  its  place  of  junction  with  the 
bowl,  were  flat  planes.  This  strengthening  is  aided  by  the 
extension  of  the  corrugation  into  the  bowl.  All  these  features 
and  characteristics  of  the  defendants'  spoon  are  found  in  the 
spoon  described  and  shown  in  the  plaintiff's  patent,  both  in 
arrangement  and  mode  of  operation. 

The  idea  of  corrugating  the  handle  of  a  sheet-metal  spoon 
by  swedging,  in  order  to  stiffen  it  against  strains,  was  old ;  and 
the  handle  of  a  spoon  was,  before  the  plaintiff's  invention, 
cormgated  by  a  longitudinal  ridge,  the  central  line  of  which 
lengthwise  was  the  central  line  of  the  width  of  the  entire 
handle,  the  ridge  spreading,  on  both  sides,  to  the  rim  of  the 
handle,  and  the  flanks  of  the  ridge  uniting  with  the  rim  of 
the  bowl,  and  the  ridge  vanishing,  after  crossing  the  line  of 
junction  of  the  handle  with  the  bowl,  by  spreading  sidewise, 
in  the  bowl,  to  the  rim  of  the  bowl,  instead  of  vanishing  into 
the  bowl  by  tapering  therein  sidewise  and  flatwise.  In  spoons 
of  equal  size  of  handle  and  bowl,  and  equal  weight,  made  of 
equal  thickness  of  metal,  the  difference  in  strength  between  a 
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spoon  corragated  like  the  plaintiff's,  and  one  corrugated  in 
the  old  form,  just  described,  is  greatly  in  favor  of  the  plain- 
tiff's spoon.  The  modes  of  operation  of  the  two  systems  of 
corrugation,  in  resisting  strains  on  the  handles  at  its  junction 
with  the  bowl,  are  different.  In  the  plaintiff's  spoon,  the 
flanks  of  the  ridge  do  not  unite  with  the  rim  of  the  bowl,  but 
the  corrugation  runs  into  the  bowl,  like  a  tongue. 

The  defendants  are  charged  with  violating,  in  making  and 
selling  their  spoons,  the  second  claim  of  the  plaintiff's 
patent,  and  a  provisional  injunction  is  asked,  to  restrain  such 
infringement.  There  can  be  no  doubt  of  the  great  utility  of 
the  improvement  in  question.  By  the  aid  of  it,  spoons  and 
forks  of  comparatively  great  strength  can  be  cheaply  made,  by 
swedging  in  dies,  out  of  sheet  metal.  The  only  defence  set 
up  is,  that  the  improvement  covered  by  the  second  claim  of 
the  plaintiff's  patent  was  before  known  and  used  in  candle- 
wick  snuffers,  made  of  sheet  metal.  In  1836,  Orson  W.  Stow 
and  Augustus  Barnes,  at  Southington,  Connecticut,  made  and 
sold  a  large  number  of  sheet-metal  snuffers,  one  of  which  is 
produced  in  evidence.  .The  snuffers  consist  of  two  pieces 
only,  each  cut  from  sheet  metal.  One  piece  forms  the  bowl 
piece,  and  has  a  bowl  closed  on  five  sides,  a  leg  beyond  the 
bowl,  a  finger  ring,  and  a  leg  on  the  finger  ring.  The  other 
piece  forms  the  wing  piece,  and  has  an  upright  wing,  to  close 
the  sixth,  or  open,  side  of  the  bowl,  a  finger  ring,  and  a  leg 
on  the  finger  ring.  The  two  pieces  cross  each  other,  and  are 
united  by,  and  work  on,  a  pivot.  The  lower  part  of  the  side 
of  the  bowl  nearest  the  pivot  is  cut  away  far  enough  to  per- 
mit the  poction  of  the  wing  piece  immediately  adjacent  to  the 
wing  to  pass  under  such  side  of  the  bowl,  and  thus  allow  so 
much  of  the  wing  piece  as  lies  between  the  pivot  and  the 
wing  to  entirely  cover  so  much  of  the  bowl  piece  as  lies  be- 
tween the  pivot  and  the  bowl,  and  so  carry  the  wing  into  the 
bowl,  to  perform  the  operation  of  cutting  off  the  wick.  The 
metal  which  forms  the  bottom  of  the  bowl  is  neither  wider 
nor  narrower  than  the  width  of  the  metal  in  the  bowl  piece, 
which  lies  between  the  pivot  and  the  side  of  the  bowl  that  is 
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nearest  to  the  pivot.  As  the  snuifers  stand  on  the  legs,  the 
bowl  piece  has  a  central  longitudinal  ridge  or  corrugation, 
which  is  concave,  as  you  look  down  upon  it,  and  extends  from 
the  pivot  to  beyond  the  nearest  side  of  the  bowl,  and  to  nearly 
half  way  of  the  length  of  the  bowl.  The  distance  between 
the  pivot  and  the  side  of  the  bowl  nearest  to  the  pivot  is  not 
quite  as  great  as  the  length  of  the  bowl  lengthwise  of  the 
snuffers.  About  two*thirds  of  the  length  of  the  corrugation 
is  outside  of  the  bowl,  and  about  one-third  of  the  length  of  it 
is  inside  of  the  bowl.  This  corrugation  does  not  extend  side- 
wise  to  the  rim,  at  any  part  of  its  length,  on  the  side  which, 
when  the  bowl  is  open,  is  nearest  to  the  wing.  On  the  other 
side,  the  corrugation  does  extend  sidewise  to  the  rim,  up  to 
the  bowl.  The  corrugation  becomes  gradually  narrower  in 
width,  as  it  passes  on  beyond  the  outside  of  the  bowl,  and 
vanishes,  within  the  bowl,  into  the  metal  along  which  its 
course  has  proceeded,  by  tapering  into  the  same  sidewise  and 
flatwise,  and  not  by  spreading  to  a  rim,  in  any  direction, 
within  the  bowl.  As  the  snuffers  stand  on  the  legs,  the  wing 
piece  has  a  central,  longitudinal  ridge  or  corrugation,  which 
is  convex,  as  you  look  down  upon  it,  and  extends  from  the 
pivot  to  beyond  the  nearest  edge  of  the  wing,  and  to  half  way 
of  the  length  of  the  wing.  The  distance  between  the  pivot 
and  the  edge  of  the  wing  nearest  to  the  pivot,  is  about  the 
same  as  the  length  of  the  wing  lengthwise  of  the  snuffers. 
About  one-third  of  the  length  of  the  corrugation  is  along  the 
face  of  the  wing,  and  about  two-thirds  of  the  length  of  it  is 
between  the  wing  and  the  pivot.  This  corrugation  does  not 
extend  sidewise  to  the  rim,  at  any  part  of  its  length.  It  be- 
comes gradually  narrower  in  width,  as  it  passes  on  beyond  the 
line  of  the  edge  of  the  wing,  and  vanishes  into  the  metal  along 
which  its  course  has  proceeded,  by  tapering  into  the  same  side- 
wise  and  flatwise,  and  not  by  spreading  to  a  rim,  in  any  direc- 
tion. Calling  the  bottom  of  the  bowl,  that  side  of  the  bowl 
which,  when  the  snuffers  stand  upon  the  legs,  is  parallel  with 
the  plane  of  the  ground,  the  flat  surface  of  the  metal  of  the 
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bowl  piece,  outside  of  the  bowl,  corresponds  flatwise  with  the 
plane  of  such  bottom. 

Sheet-metal  snuffers,  of  substantially  the  same  construction, 
have  continued  to  be  made  and  sold  at  Southington,  in  large 
quantities,  and  are  still  made  and  sold  there.  From  1857  to 
the  present  time,  the  form  has  been  varied  from  that  of  1856, 
only  by  making  the  length  of  the  corrugation  within  the 
bowl  about  one-fourth  of  the  entire  length  of  the  corrugation, 
and  about  one-fifth  of  the  length  of  the  bowl,  and  by  making 
the  corrugation  in  the  bowl  piece  entirely  central,  so  that  it 
does  not  spread  to  a  rim,  on  either  side,  and  by  not  continuing 
the  corrugation  in  the  wing  piece  any  further  than  to  the 
edge  of  the  wing. 

On  the  24th  of  November,  1857,  letters  patent  of  the 
United  States  were  granted  to  O.  "W".  Stow  and  Augustus 
Barnes,  for  an  ^'improvement  in  candle  snuffers."  The 
specification  of  this  patent  describes,  and  the  drawings 
represent,  snuffers  constructed  like  the  form  of  1857,  before 
mentioned,  with  the  corrugation  in  the  bowl  piece  extending 
to  within  the  bowl.  The  specification  states,  that  ''the 
corrugations  give  the  necessary  stiffness  to  the  sheet  metal." 

Orson  W.  Stow  testifies,  that,  before  the  corrugated  form 
of  1856  was  made,  he  and  Barnes  made  a  pair  of  snuffers  of 
plain,  uncorrugated  sheet  metal,  for  experiment,  but  found 
that  the  metal  was  not  stiff  enough  to  resist  the  strain  which 
the  parts  would  be  likely  to  encounter  in  use,  especially  if  a 
portion  of  unburned  wick  should  be  jammed  between  the 
two  cutting  edges,  and  that  the  metal  they  had  used  was  too 
expensive ;  and  that  they  then  used  thinner  metal,  and  in- 
troduced the  corrugations  referred  to.  He  states,  that  the 
object  they  had  in  view  was  to  use  light  stock,  and,  at  the 
same  time,  to  strengthen  the  article  in  the  direction  in  which 
strains  were  applied  to  it. 

It  is  contended,  on  the  part  of  the  defendants,  that  the 
strain  to  which  a  pair  of  snuffers  is  subjected,  in  use,  is 
especially  applied  at  the  junction  of  the  bowl  and  of  the  part 
lying  between  the  bowl  and  the  pivot,  and  at  the  junction  of 
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the  wing  and  of  the  part  lying  between  the  wing  and  the 
pivot,  and  is  occasioned  by  the  interposition  of  nnbiimed,  or 
not  easily  cut,  wick  between  the  two  cutting  edges ;  that  the 
direction  of  this  strain  on  the  bowl  piece  is  in  a  line  more  or 
lees  perpendicular  to  the  plane  of  the  flat  surface  of  the  bowl 
piece,  and  would,  unless  the  corrugation  crossed  the  line  of 
junction  of  the  bowl  with  the  part  lying  between  the  bowl 
and  the  pivot,  tend  to  bend  down  the  bottom  plate  of  the 
bowl  piece  at  some  point  between  the  pivot  and  the  point 
where  the  wick  is  interposed  between  the  cutting  edges,  and, 
notably,  at  the  point  of  junction  between  the  bowl  and  the 
part  lying  between  the  bowl  and  the  pivot ;  that  such  latter 
part  is  substantially  the  same  part  as  the  handle  of  th^  spoon  ; 
that  the  object,  in  the  snuffers  and  in  the  spoon,  is,  to 
strengthen  a  weak  place  found  at  such  point  where  the 
tendency  to  bend  exists ;  and  that  the  relations,  structure, 
arrangement,  and  mode  of  operation,  of  the  parts,  including 
the  comigation,  are  the  same  in  the  snuffers  as  in  the  spoon. 
From  these  premises  the  conclusion  is  maintained,  that  tlie 
plaintiff  has  only  applied  to  a  spoon  or  fork  a  means  of 
Btiffening  which  had  before  been  applied  to  snuffers ;  and 
that  such  application  involved  no  invention,  and  was  a  mere 
double  use  of  a  known  thing,  accompanied  by  no  new  or 
distinctive  result,  in  the  spoon  or  fork,  beyond  what  was 
developed  in  the  snuffers. 

It  is  obvious,  that  the  bowl  piece  of  the  snuffers,  with  the 
bowl  on  it,  would  not,  if  used  as  a  spoon,  be  the  plaintiff 's 
spoon ;  and  that  the  bowl  piece  of  the  snuffers,  divested  of 
the  bowl  part,  could  not  be  used  as  a  spoon  or  fork.  The  use 
of  the  plaintiff's  spoon  is,  therefore,  not  a  double  use  of  any 
part  of  the  snuffers,  in  the  condition  in  which  such  part  is 
found,  ready  to  the  hand. 

It  is  not  contended  that  the  existence  of  the  snuffers 
suggested  to  the  plaintiff  the  construction  of  his  spoon,  or 
that  the  existence  of  the  snuffers  suggested  to  Stow  and 
Barnes,  or  to  any  other  person,  the  construction  of  a  spoon 
like  the  plaintiff 's.    The  plaintiff  invented  his  spoon  without 
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having  heard  of  the  snafferB,  bo  far  as  appears ;  and  it  was 
from  his  invention,  and  not  from  the  snuffers,  that  spooas 
constructed  like  the  plaintiff's  spoon  found  their  way  into 
use.  Comparing  the  plaintiff's  spoon  with  the  best  form  of 
corrugated  spoon,  made  from  sheet  metal,  which  existed 
before,  there  are  evident  marks  of  thought,  skill  and  design 
in  its  structure ;  and  so  there  are  if  it  be  compared  with  the 
snuffers.  The  change  and  its  consequences,  from  the  former 
sheet-metal  spoon,  as  well  as  from  the  snuffers,  were  cpn- 
siderable  and  important.  A  spoon,  of  sheet  metal,  with  a 
corrugation,  was  found  in  existence,  but  the  species  of  cor- 
rugation was  not  such  as  to  develop  in  the  spoon  the  prop- 
erties and  results  desired  by  the  plaintiff,  as  expressed  by 
him  in  his  patent,  that  is,  that  the  handle  should  have  not  only 
the  requisite  stiffness  for  practical  use,  but  should  be,  at  the 
same  time,  of  good  shape  and  finish,  so  as  to  resemble,  in 
rigidity  and  appearance,  the  solid,  thick  handle  of  a  silver  or 
plated  spoon,  and  be  capable  of  being  formed  of  one  piece 
vidth  the  bowl  of  the  spoon,  by  swedging  in  dies.  These 
properties  and  results  were  capable  of  being  derived  from 
applying  to  the  handle  of  the  spoon  the  species  of  corrugation 
suggested  by  the  snuffers.  But,  this  species  of  corrugation 
in  the  snuffers  was  not  applied  to  what  can  properly  be  called 
a  handle,  in  the  snuffers,  in  the  sense  in  which  the  part  of  a 
spoon  which  is  not  the  bowl  of  the  spoon  is  called  the  handle 
of  the  spoon.  In  the  snuffers,  the  part  outside  of  the  line  of 
junction  crossed  by  the  corrugation  is  of  equal  width  with 
the  part  inside  of  such  line  of  junction.  Tn  the  spoon  and 
fork,  the  part  outside  of  such  line  of  junction  is  very  much 
narrower  than  the  part  inside  of  such  line  of  junction.  The 
wide-spread  metal  outside,  in  the  snuffers,  of  such  line  of 
junction,  had  to  be  narrowed  in  width  very  considerably,  not 
only  absolutely,  but  so  as  to  be  very  narrow  compared  with 
the  width  of  metal  inside  of  such  line  of  junction  ;  and  it  is 
very  difficult  to  say  that  it  did  not  require  experiment  and 
invention  to  determine,  by  a  practical  test,  whether  it  was 
possible  to  apply  usefully,  in  the  narrow  part  of  the  handle 
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of  the  spoon,  the  species  of  corrugation  found  in  the  snuffers. 
It  is  true,  that  the  object  of  the  use  of  this  species  of  cor- 
rugation in  the  snuffers  was,  to  resist  a  strain,  and  to  counter- 
act a  tendency  to  bend  or  break,  and  to  strengthen  weakness ; 
and  that  the  same  object  exists  in  the  use,  in  the  spoon,  of 
the  same  species  of  corrugation.  But,  the  object  of  every 
oorrugation  of  thin  metal,  applied  as  in  the  snuffers  and  the 
Bpoon,  is  to  resist  strains,  and  to  counteract  tendencies  to 
bend  or  break,  and  to  strengthen  weakness.  The  existence 
of  this  common  purpose  in  the  corrugations,  in  the  snuffers 
and  in  the  spoon,  does  not  advance  us  at  all  in  the  solution  of 
the  question  at  issue. 

I  cannot  resist  the  conclusion,  that  the  new  application, 
in  the  spoon,  of  the  method  of  corrugation  found  in  the 
snuffers,  is  not  merely  a  double  use,  and  that  it  involves  some- 
thing  beyond  the  mere  skill  of  a  constructor,  in  adapting 
such  method  to  a  new  occasion,  and  that  the  new  occasion  or 
purpose  to  which  such  method  is  applied,  in  the  spoon,  is  not 
a  mere  analogous  occasion  or  purpose  to  the  former  occasion 
or  purpose,  in'  the  snuffers,  to  which  such  method  was  pre- 
viously applied.    There  is  a  new  mode  of  operation,  as  well 
as  a  new  effect,  developed,  in  the  spoon,  as  compared  with 
the  snuffers,  in   applying  to  the  spoon   the  method  of  cor- 
rugation found  therein.    The  surface  of  the  bottom  of  the 
bowl,  in  the  snuffers,  is  flat  with  the  part  outside  of  the  bowl, 
and  the  corrugation  runs,  in  its  whole  length,  along  a  flat 
plane.     But,  in  the  spoon  and  fork,  the  corrugation   runs 
through  a  curving  handle  on  one  side  of  the  line  of  junction, 
and  into  a  curving  part  on  the  other  side  of  such  line  of 
junction.    The   relations   to   each   other  of  the    two    parts 
through  which  the  corrugation  extends  in  the  snuffers,  is, 
thus,  different  from  the  relations  to  each  other  of  the  two 
parts  through  which  the  corrugation  extends  in  the  spoon  and 
fork!    A  principle  of  bracing  is  developed,  by  the  combination 
of  the  corrugation  with  the  curvature  in  the  handle,  and  the 
reverse  curvature  in  the  other  part,  of  the  spoon  or  fork, 
which  introduces  a  new  mode  of  operation  in  the  combined 
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action  of  the  corrugation  and  the  two  curvatures,  and  pro- 
duces a  new  effect,  as  compared  with  the  mode  of  operation  and 
the  effect  found  in  the  snuffers,  where  no  such  curvatures 
exist.  The  plaintiff's  patent  extends  only  to  spoons  and 
forks  and  '^  similar  articles."  At  the  date  of  the  patent,  the 
silver  and  plated  spoons  and  forks  which  the  plaintiff's 
articles  are,  as  he  states  in  his  patent,  designed  to  imitate,  had 
a  defined  and  understood  shape,  and  embodied  two  reverse 
curvatures  on  the  two  respective  sides  of  the  line  of  junction 
between  the  handle  and  the  part  not  embraced  in  the  handle. 
It  was  to  this  structure  that  he  applied  the  species  of  cor- 
rugation referred  to.  There  is  nothing  that  tends  to  the  con- 
clusion that  it  did  not  require  experiment  to  ascertain  whether 
such  species  of  corrugation  cotdd  be  sucessfiiUj  applied,  by 
swedging  in  dies,  to  articles  having  such  reverse  curvatures, 
and  especially  to  articles  with  such  a  narrow  part  on  one  side 
of  the  line  of  junction  between  the  two  curvatures. 

Being  entirely  satisfied  that  the  second  claim  of  the 
plaintiff's  patent  is  valid,  I  must  grant  the  injunction  prayed 
for. 

Keller  dk  Blahe^  for  the  plaintiff. 

Benjamin  F.  Thwrstan^  for  the  defendants. 
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Chables  Sawteb  and  others 
Sahuel  Oakman  and  othess. 

A  mit  in  Admiralty,  inper9otutfn,  appealed  to  the  Circuit  Court  for  tbe  District 
of  Masaachaaetts,  from  the  District  Court  for  that  District,  was  transferred  to 
this  Court,  under  the  8th  section  of  tbe  Act  of  Febmary  28th,  188d,  (6  27.  8, 
SkL  at  Large,  822.)  This  Court  ordered  that  tbe  decree  of  the  District 
Coort,  which  was  for  the  libellant,  should  be  carried  into  effect,  unless  tbe 
respondent  should  give  a  stipulation,  with  two  sureties,  to  pay  the  damages 
•nd  costs.  Thereupon,  a  paper  was  filed  in  this  Court,  signed  by  a  United 
States  Commissioner  for  the  District  of  Massachusetts,  certifying  that  the 
reapondent,  and  L.  and  D.,  as  sureties,  appeared  before  him,  and  bound  them- 
Mlres  that  the  reapondent  should  pay  the  damages  and  costs,  or  that  execu- 
tion shonld  issue  against  them.  The  paper  was  signed  by  no  one  but  the 
Commissioner,  and  bore  date  prior  to  May  8th,  1872,  when  Rule  5,  in  Admi> 
Taity,  of  the  Supreme  Court,  was  amended.  This  Court  affirmed  the  decree 
below,  and  ite  decree  was,  on  appeal,  affirmed  by  the  Supreme  Court.  On 
the  maodate  of  the  latter  Court,  this  Court  entered  a  summary  judgment,  ez 
pmU,  against  L.  and  D.,  under  which  the  body  of  L.  was  taken  in  execution. 
L  then  moyed  this  Court  to  set  aside  the  judgment  and  execution  :    Held, 

(1).  That  the  Commissioner  in  Massachusetts  was  not  authorized  to  authenticate 
the  stipulation  by  such  a  certificate,  and,  therefore,  that  this  Court  bad  no 
eridence  that  L.  entered  into  the  stipulation ; 

(2.)  That  L.  was  no  party  to  the  appeal  to  the  Supreme  Court ; 

(3.)  That  he  was  entitled  to  apply,  by  motion,  for  relief; 

(4.)  That  the  summary  judgment,  and  the  execution,  against  L.,  must  be  set 
aride,  as  unwarranted. 

(Before  Woodkuff,  J.,  Southern  District  of  New  York,  April  2d,  1873.) 

Woodruff,  J.  A  motion  has  been  made  herein,  on  the 
petition  of  James  Lee,  Junior,  an  alleged  stipulator,  on  the 
appeal  from  the  District  Court  for  the  District  of  Massachu- 
fiettB  to  the  Circuit  Conrt,  which  was  transferred  to  this  Court 
under  and  by  virtue  of  section  §  of  the  Act  of  Congress  of 
February  28th,  1839,  (5  U.  S.  Stat,  at  Zarge,  822.)  After 
the  transfer  of  tbe  cause  to  this  Court,  and  on  the  16th  of 
February,  1870,  an  order  was  made,  (under  and  in  conformity 
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with  the  133d  Eule  of  this  Court,)  that  the  decree  of  the  Dis- 
trict Court  be  carried  into  effect,  unless  the  appellant  should 
give  security,  by  the  stipulation  of  himself  and  of  two  com- 
petent sureties,  for  the  payment  of  all  damages  and  costs  on 
the  appeal,  in  this  Court,  and  in  the  Supreme  Court  of  the 
United  States,  in  the  full  and  just  sum  of  ten  thousand  dol- 
lars. Thereafter,  on  the  5th  of  March,  1870,  a  paper  was 
placed  on  the  files  of  this  Court,  purporting  to  be  signed  by 
Charles  Demond,  as  "  Commissioner  of  the  U.  S.  Court  for 
the  District  of  Massachusetts,"  reciting  the  proceedings  in  the 
cause  and  the  order  of  this  Court,  above  mentioned,  and  cer- 
tifying that  Oakman,  on  behalf  of  himself  and  of  the  interests 
represented  by  Eldridge,  appeared  and  produced,  for  sureties, 
James  Lee,  Jr.,  and  J.  Wade  Davis,  and  that  the  persons  so 
appearing,  submitting  themselves  to  the  jurisdiction  of  the 
Court,  bound  themselves,  their  heirs,  &c.,  in  the  sum  of  ten 
thousand  dollars,  unto  Charles  Sawyer  and  others,  (the  Ubel- 
lants,)  '^  that  the  said  Samuel  Oakman  shall  pay  all  damages, 
costs  and  expenses  which  shall  be  awarded  against  him  in 
this  suit,  *  *  *  and,  unless  he  shall  do  so,  they  do  hereby 
consent  that  execution  shall  issue  forth  against  them,  their 
*  *  *  goods  and  chattels,  *  *  *  to  the  value  of  the 
sum  above  mentioned,"  and  further  certifying  that  the  Com- 
missioner is  satisfied  that  Lee  and  Davis  are  each  worth  more 
than  ten  thousand  dollars.  This  paper  was  not  signed  by  the 
petitioner,  or  by  either  of  the  persons  named  in  it,  and  is  not 
authenticated,  save  by  the  Commissioner's  signature.  A  decree 
was  had  by  the  libellants  on  the  appeal,  and,  in  aflBlrmance  of 
the  District  Court,  the  libellants  were  awarded  their  damages 
and  costs,  (7  Blontchf.  C.  C.  /?.,  290,)  with  the  usual  supple- 
mental clause,  that,  ^^  unless  an  appeal  be  taken  from  diis 
decree  within  the  time  prescribed  by  law,  a  summary  judg- 
ment therefor  be  entered  in  favor  of  the  said  libellants,  appel- 
lees, and  against  James  Lee,  Jr.,  and  J.  Wade  Davis,  (sureties 
on  said  appeal,  in  the  sum  of  ten  thousand  dollars,  the  amount 
of  their  stipulations,  by  them  given  on  said  appeal,)  and  that 
said  appellees  have  execution  therefor,  to  satisfy  this  decree." 
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Bat,  the  original  respondents,  Oakman  and  others,  did  appeal 
to  the  Supreme  Court  of  the  United  States,  and  so  tlie  con- 
dition  upon  which,  nnder  such  decree,  such  summary  judg- 
ment was  to  be  entered,  failed.  The  Supreme  Court  affirmed 
the  decree  of  this  Court,  and,  on  the  presentation  of  the  remit- 
titur or  mandate  of  that  Court,  final  judgment  and  award  of 
execution  was  entered  in  this  Court,  ex  paHe,  against  the 
original  respondents,  and  summary  judgment  was  also  awarded 
against  the  petitioner,  Lee,  and  J.  Wade  Davis,  as  sureties  on 
the  appeal  to  this  Court,  and  execution  was  ordered,  (pursuant 
to  the  Act  under  which  the  cause  was  removed,)  to  issue  into 
the  Southern  District  of  New  York  and,  also,  into  the  Dis.- 
trict  of  Massachusetts.  The  execution,  as  addressed  to  the 
marshal  of  the  latter  District,  directed  him,  for  want  of  goods, 
chattels,  &c.,  to  take  the  body,  &c.  Upon  that  execution, 
James  Lee,  Jr.,  was  taken,  and  thereupon  he  presented  this 
petition  and  moves  to  set  aside  the  execution,  and  such  sum* 
mary  judgment,  against  him,  on  various  grounds,  one  of 
which  alone  it  will  be  necessary  to  consider. 

I  find  no  statute  of  the  United  States  which  can  be  con* 
strued  to  authorize  a  Commissioner  appointed  by  the  Circuit 
Court  of  another  Circuit,  to  authenticate  a  stipulation  in  Ad* 
miralty  by  his  mere  certificate  that  the  proposed  stipulators 
appeared  before  him  and  acknowledged  themselves  bound, 
&C.  No  such  statute  was  cited  by  the  counsel,  or  insisted 
upon  on  the  argument  upon  this  petition.  If  no  such  author- 
ity exists,  then  this  Court  had  no  evidence  before  it,  on  the 
record  or  otherwise,  that  the  petitioner,  James  Lee,  Jr.,  ever 
stipulated,  or  became,  in  any  manner,  bound,  for  the  damages 
and  costs  in  this  cause,  and  there  was  no  legal  warrant  for  the 
decree  which,  on  the  presentation  of  the  mandate  of  the 
Supreme  Court,  was  entered  against  the  said  petitioner ;  and, 
if  no  legal  stipulation  had,  in  fact,  ever  been  made  by  him, 
then  he  was  not  a  party  to  any  proceediugs  in  this  Court  or 
in  the  Supreme  Court.  The  mandate  of  the  Supreme  Court 
didnot,jt?^««,  require  this  Court  to  enter  such  a  judgment 
against  the  petitioner.    The  decretal  order  made  in  this  Court 
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prior  to  the  appeal  to  the  Supreme  Court  was  provisional  and 
not  final.  It  directed,  that,  if  an  appeal  was  not  taken  from 
the  decree  within  the  time  prescribed  by  law,  a  summary 
judgment  should  be  entered  in  favor  of  the  libellants,  against 
the  sureties,  for  the  amount  of  their  stipulation.  Such  appeal 
was  taken,  and  it,  therefore,  became  necessary  to  apply  to 
this  Court,  after  the  decision  of  the  Supreme  Court,  for  a 
final  decree  against  the  original  respondents  and  their  sureties, 
and  an  award  of  execution.  The  sureties  had  not  appealed 
to  the  Supreme  Court.  If  the  petitioner  had  not,  in  fact^ 
legally  stipulated,  he  was,  in  no  wise,  directly,  or  by  implica- 
tion, a  party  to  the  appeal.  The  Supreme  Court  made  no  de- 
cision touching  the  liability  of  the  petitioner.  They  aflBrmed 
the  decree  as  to  the  appellants,  leaving  the  rights  and  obliga- 
tions of  all  others  as  if  no  appeal  had  been  taken.  The  man- 
date of  the  Supreme  Court  neither  directed  this  Court  to 
enter  a  final  decree  against  the  stipulators,  nor  to  award  ex- 
ecution against  them,  but  only  commanded  "  that  such  exe- 
cution and  proceedings  be  had  in  said  cause,  as,  according  to 
right  and  justice,  and  the  laws  of  the  United  States,  ought  to 
be  had,"  &c.  As  to  the  appellants,  and  their  obligations 
under  the  decretal  order  appealed  from,  the  mandate  was 
conclusive,  but,  as  to  alleged  stipulators,  it  could  have  no 
operation,  if,  in  truth,  they  had  not,  in  some  legal  manner, 
become  identified  with  the  cause,  so  as  to  be  bound  by  the 
decree  against  them.  It  was,  therefore,  not  too  late  for  the 
petitioner  to  apply  to  this  Court,  so  soon  as  he  had  informa- 
tion of  the  decree  made  here  against  him,  on  the  presentation 
of  the  mandate,  and  show  that  he  was  not  legally  held  as 
stipulator,  and,  therefore,  that  this  Court  had  no  jurisdiction 
to  enter  a  summary  judgment  against  him ;  and  1  perceive 
no  reason  why,  after  the  issuing  of  execution  on  such  decree, 
made  without  notice  to  him,  he  should  not  be  heard,  on 
motion. 

If,  then,  no  statute  authorized  a  Commissioner  in  Massa- 
chusetts to  certify  to  this  Court  the  petitioner's  appearance 
and  acknowledgment  of  being  bound,  ifec,  to  the  libellants, 


APBIL,  1873.  69 


Sawyer  v.  Oakman. 


the  writing  not  being  signed  by  him  or  sustained  by  proof, 
in  any  form,  that  he  ever  consented  to  enter  into  such  obliga- 
tion, save  such  certificate,  this  Court  had  nothing  before  it 
legally  warranting  a  summary  judgment  against  the  petitioner, 
unless  there  is  some  established  practice,  recognized  by  the 
Court,  or  some  rule,  which  makes  a  paper  or  writing  so  cer- 
tified by  a  Commissioner  valid  as  a  stipulation  in  Admiralty, 
and  a  sufficient  ground  for  such  summary  judgment ;  and  it 
is  proper  to  add,  that,  where  there  is  a  valid  and  authentic 
Btipalation,  it  is  not  questioned  that  a  summary  decree  against 
the  stipulators  is  regular  and  proper. 

Rule  5  of  the  Kules  in  Admiralty,  prescribed  by  the  Su- 
preme Court  of  the  United  States,  in  force  at  the  time  the 
instrument  in  question  was  placed  on  the  files  of  this  Court, 
provided,  that  ^'  bonds  or  stipulations  in  Admiralty  suits  may 
be  given  and  taken  in  open  Court,  or  at  Chambers,  or  before 
any  Commissioner  of  the  Court  who  is  authorized  by  the 
Court  to  take  affidavits  or  bail  and  depositions  in  cases  pend- 
ing before  the  Court."  This  Eule  of  the  Supreme  Court  im- 
ports their  opinion  that  there  was  no  prior  general  authority, 
under  any  statute,  under  which  any  United  States  Circuit 
Court  Commissioner  could  take  such  stipulations,  and  that, 
under  the  power  given  to  the  Supreme  Court  to  regulate  the 
practice,  that  Court  could  confer  the  authority ;  and  the  terms 
of  the  rule  limit  the  authority  to  Commissioners  of  the  Court 
in  which  the  cause  is  pending.  That  the  rule  was  thus  limited 
is  indicated  not  merely  by  its  terms,  but  by  the  fact,  that,  by 
a  Rule  adopted  at  the  December  term,  1871,  and  promulgated 
May  8th,  1872,  (13  Wallace^  xiv,)  the  Supreme  Court 
amended  this  5th  Rule,  by  extending  the  authority  to  take 
stipulations  to  "  any  Commissioner  of  the  United  States  au- 
thorized by  law  to  take  bail  and  affidavits  in  civil  cases." 
Thus,  that  Court  have  clearly  indicated,  that,  without  such 
amendment,  no  Commissioner  could  take  a  stipulation  except 
Commissioners  of  the  Court  in  which  the  cause  is  pending. 

Unless  the  instrument  which  was  filed  in  this  Court  has 
some  legal  sanction,  as  in  the  nature  of  a  recognizance  taken 
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before  some  officer  authorized  to  take  it  in  the  course  of  legal 
proceedings  in  this  Court,  it  not  only  does  not  warrant  a  sum- 
mary judgment,  but  is  liable  to  the  further  suggestion,  that, 
not  being  signed  by  the  petitioner,  and  it  not  appearing,  by 
any  evidence  which  the  Court  can  judicially  recognize  as 
authentic,  that  the  petitioner  himself  acted  upon  it  or  took 
thereby  any  advantage,  it  may  be  liable  to  the  objection,  that, 
as  a  voluntary  acknowledgment  of  obligation,  it  has  no 
validity  under  the  statute  of  frauds. 

To  the  suggestion,  that,  as  the  cause  was  originally  pend- 
ing in  the  District  of  Massachusetts,  and  was  transferred  to 
this  Court  for  hearing  and  determination,  by  reason  of  the 
disqualification  of  the  Judge  of  the  First  Circuit,  this  Court 
should  be  regarded  as  acting  in  the  place  of  the  Circuit  Court 
for  the  First  Circuit,  and  bound  to  recognize  the  act  of  a  Com- 
missioner of  that  Court,  it  is  sufficient  to  say,  that,  by  the 
statute,  the  cause  is  itself  transferred,  with  all  its  record  and 
proceedings,  into  this  Court,  to  proceed  here,  and  judgment 
to  be  pronounced  here,  as  if  the  cause  had  been  commenced 
here.  Whatever,  therefore,  is  done  here  must  be  so  done  that 
it  would  be  valid  in  a  suit  commenced  here.  Whatever  was 
done  before  the  removal  has  all  the  force  it  would  have  if  the 
cause  had  not  been  removed.  What  is  afterwards  done 
must  be  valid  in  this  Court,  or  it  is  not  valid  at  all.  This 
Court  is  noty  pro  hao  vice^  removed  to  the  District  of  Massa- 
chusetts, but  the  cause  itself  is  removed  to  this  Circuit  and 
District.  Had  Congress  seen  fit  to  direct,  in  case  of  such  dis- 
qualification, that  the  Circuit  Judge  of  this  Circuit  should 
hold  the  Circuit  Court  for  the  District  of  Massachusetts,  and 
hear  and  determine  the  cause,  the  suggestion  would  be  per- 
tinent. 

Once  more.  By  Rule  136  of  the  Circuit  Court  for  the 
Southern  District  of  New  York,  in  all  civil  causes  of  admi- 
ralty and  maritime  jurisdiction,  not  expressly  provided  for  by 
specific  rules  of  that  Court,  the  rules  of  the  District  Court  for 
the  Southern  District  of  New  York  are  adopted,  and  are  to 
be  received  as  rules  of  practice  in  the  Circuit  Court ;  and,  by 
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Role  69  of  the  District  Court,  "  all  stipulations  in  causes  civil 
and  maritime  shall  be  executed  by  the  principal  party,  (if 
within  the  District,)  and  at  least  one  surety,  resident  therein," 
&c.  Without  inquiring  whether  this  term  "  executed  "  can 
be  construed  to  mean  any  thing  short  of  a  signing  of  the  stip- 
ulation itself  by  the  persons  to  be  bound  thereby,  it  is  quite 
plain,  that  the  paper  relied  upon  by  the  libellants,  as  against 
the  petitioner  here,  finds  no  support  in  these  Eules. 

If  I  had  a  right  to  consider  this  subject  extra^i'udicially,  I 
might  think  that  the  petitioner  did,  in  fact,  appear  before  the 
Commissioner  in  Massachusetts,  with  intent  to  become  bound 
to  these  libellants,  and  did  consent  to  be  bound,  and  that 
judgment  might  be  summarily  entered  against  him,  and  exe- 
cution be  issued;  that  the  libellants  acted,  or  forebore  to 
enforce  the  decree  of  the  District  Court,  in  reliance  upon  such 
appearance  and  acknowledgment ;  and  that,  by  this  motion, 
the  petitioner  is  seeking  to  evade  the  responsibility  which  he 
intended  to  assume,  and  upon  which  he  knew  the  libellants 
would  rely.  But,  I  cannot,  judicially,  upon  the  face  of  the 
instrument  in  question,  say  that  he  did,  in  fact,  incur  any  such 
responsibility.  The  libellants  were  at  full  liberty  to  disregard 
it,  as  not  conforming  to  the  order,  made  by  this  Court,  for 
the  giving  of  security  to  stay  the  execution  of  the  original 
decree,  and  as  not  authorized  by  the  Bules  of  the  Supreme 
Court  or  of  this  Court. 

I  am  constrained  to  the  conclusion,  that  the  entry  of  the 
summary  judgment  against  the  petitioner,  on  the  return  to 
this  Court  of  the  mandate  of  the  Supreme  Court,  was  improv- 
ident and  unwarranted,  and  that  the  execution  against  the 
petitioner  should  be  set  aside. 

Edward  F.  Hodgea^  for  the  motion. 

John  Lathrop  and  Gharle%  F,  Blake,  opposed. 
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The  Cnr  op  HLajptford  and  the  TJntt. 

A  steamtng,  either  meeting  a  steamboat  end  on,  or  croaring  her  course,  haying 
the  steamboat  on  her  starboard  side,  and,  in  the  latter  case,  bound  to  keep 
oat  of  the  way,  held  in  fault  for  starboarding,  instead  of  porting,  and  thus 
contributing  to  a  collision  between  a  yessel  in  tow  of  her  and  such  steamboat. 

The  steamtug  blew  two  whistles,  on  starboarding.  The  steamboat  responded 
by  two  whistles,  and,  although  then  on  a  port  helm,  starboarded  herself: 
Eddf  that,  although  the  steamboat  was  in  fault  for  assenting,  by  her  two 
whistles,  yet  that  fact  did  not  absolye  the  steamtug  from  the  £iult  she  so 
conmiitted. 

The  steamboat  was  also  In  fiMilt  for  too  great  speed,  and  for  not  stopping  or 
porting. 

The  steamtug  was  also  in  fault  for  not  stopping  sooner  than  she  did. 

The  damages  were  apportioned. 

The  yalne  of  the  steamtug  being  less  than  one-half  of  the  damages,  whether  re- 
course can  be  had  to  the  steamboat,  to  make  up  the  rest  of  such  one-half,  in 
addition  to  her  own  one-half,  quere, 

(Before  Woodruff,  J.,  Southern  District  of  New  York,  April  7th,  1878.) 

Woodruff,  J.  I  concur  fully  with  the  conclusion  of  the 
Judge  of  the  District  Court,  (4  Benedict^  568,)  that  the  City 
of  Hartford  was  in  fault,  and  that  her  fault  contributed  to 
the  collision  which  caused  the  loss  sustained  by  the  respective 
libellants.  Bat  I  am  unable  to  find  that  the  Unit  was  with- 
out fault  therein.  Her  navigators  saw  the  City  of  Hartford 
coming  down  the  river,  at  such  a  distance  that  there  was 
time  for  whatever  manoeuvre,  by  either  or  both  vessels,  was 
necessary  to  avoid  collision.  The  direction  of  the  two  courses 
was  such,  that  one  of  two  situations  was  involved — ^that  is  to 
fiay,  first,  they  were  approaching  so  nearly  end  on,  as  to 
involve  danger  of  collision ;  or,  second,  they  were  crossing 
each  other's  course,  so  as  to  involve  risk  of  collision.  Doubt- 
less, the  latter  best  describes  their  situation;  but,  either 
situation  leads  to  the  same  conclusion. 

(1st.)  If  regarded  as  approaching  nearly  end  on,  then  it 
was  the  duty  of  each  to  port  the  helm,  and  go  to  the  right, 
and  so  pass  port  to  port.    This  the  City  of  Hartford  attempted 


APRIL,  ISYS.  73 


The  City  of  Hartford  and  The  Unit. 


to  do,  (being,  in  fact,  already  on  a  sheer  to  starboard.)  The 
Unit,  in  plain  violation  of  the  rule,  attempted  the  opposite 
mancenvre,  and  starboarded,  with  intent  to  go  to  the  left,  and 
pass  starboard  to  starboard.  This  was  wrong.  She  had  no 
right  to  make  such  an  attempt,  without,  at  the  sam^  time, 
assuming  the  risk  of  its  successful  accomplishment,  unless 
defeated  in  her  endeavor  by  an  unwarranted  counter  move- 
ment of  the  other  vessel. 

(2d.)  If  the  vessels  be  regarded  as  crossing,  so  as  to  involve 
risk  of  collision,  then  it  was  the  clear  duty  of  the  Unit, 
having  the  City  of  Hartford  on  her  starboard  side,  to  keep 
out  of  the  way  of  the  City  of  Hartford,  and  the  like  clear 
duty  of  the  latter  to  keep  her  course,  unless  the  conduct  of 
the  Unit  created  a  duty  to  depart  from  such  course,  or  to 
stop.  The  City  of  Hartford  was  keeping  her  course,  and,  in 
&ct,  attempted  to  indicate  to  the  Unit  her  purpose  to  do  so, 
and  even  give  the  Unit  a  wider  berth,  by  increasing  her  own 
swing  to  westward,  when  she  was  admonished  that  the  Unit 
proposed  to  go  to  the  left  instead  of  the  right,  and  to  cross 
her  bows.  The  primary  fault  was  on  the  part  of  the  Unit,  in 
making  this  attempt. 

Upon  the  evidence,  I  cannot  doubt,  that,  if  the  City  of 
Hartford  had  continued  on  her  port  helm,  as  she  was  when 
she  came  in  sight,  and  the  Unit  had  even  done  nothing,  no 
collision  would  have  happened.  Indeed,  the  witnesses 
whom  the  Unit  herself  called,  to  charge  fault  on  the  City  of 
Hartford,  make  her  fault,  not  that  she  ought  to  have  star- 
boarded, but  that  she  did  so,  when  they  say  she  should  have 
ported  and  swung  towards  New  York,  which,  in  fact,  she  was 
doing  when  arrested  by  the  manoeuvres  of  the  Unit.  This 
fault  of  the  Unit  is  the  more  striking,  when  it  is  considered 
that  the  pilot  of  the  Unit  knew  and  recognized  the  City  of 
Hartford,  which  was  a  regular  passenger  and  freight  boat 
between  Hartford,  Connecticut,  and  the  city  of  New  York, 
and  knew  where  was  her  regular  landing  place,  near  Peck  slip, 
on  the  New  York  side,  and,  therefore,  that  her  regular  course 
would  take  her  to  the  westward,  across  the  river.    To  attempt. 
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then,  to  take  the  Unit  to  the  westward,  across  her  bows,  was 
not  only  a  violation  of  the  first  rule  above  referred  to,  calling 
upon  the  Unit  to  keep  to  the  right,  but  it  was  choosing  the 
course  which,  (under  the  rule  requiring  the  Unit  to  keep  out 
of  the  waj',)  was  least  likely  to  avoid  the  other  vessel,  and 
most  likely  to  embarrass  her  in  proceeding  to  her  destination. 
Thus  far,  I  have  said  nothing  of  the  signals  given  by 
either.  On  that  subject,  I  observe,  that  the  City  of  Hartford, 
rightly  and,  in  all  respects,  properly,  intended  to  go  to  star- 
board, (to  the  port  of  the  Unit,)  and  was  doing  so,  and  blew 
one  whistle,  the  proper  signal  to  indicate  to  the  Unit  her 
intention.  Let  it  be  conceded  that  her  signal  was  not  heard, 
that  did  not  justify  an  attempt  by  the  Unit  to  cross  her  bows, 
if  that  was  not  a  safe  attempt.  That  it  was  not  a  safe  en- 
deavor is  conclusively  proved  by  the  fact,  that,  although,  in 
compliance  with  the  request  of  the  Unit,  the  City  of  Hartford 
co-operated  with  her,  to  enable  her  to  do  so,  a  collision  was 
the  result,  and,  as  I  think,  this  also  shows  what  I  have  before 
stated,  that,  had  not  the  City  of  Hartford  been  diverted  from 
her  course  by  this  attempt  of  the  Unit,  no  collision  would 
have  occurred.  But,  it  is  said,  that,  when  the  Unit  blew  two 
whistles,  to  indicate  her  design  to  go  to  the  westward,  the 
City  of  Hartford  assented  to  her  proposition,  as  a  safe  and 
proper  one.  I  concur  with  the  Court  below,  that  the  City  of 
Hartford  ought  not  to  have  assented.  She  ought  either  to 
have  kept  off  towards  New  York,  or  to  have  stopped.  But, 
I  cannot  concede  that  this  excuses  the  Unit  for  making  the 
unwise  endeavor.  It  comes  with  ill  grace  from  her  to  say, 
that  the  fault  is  solely  due  to  the  City  of  Hartford,  for  causing 
a  collision,  by  doing  what  she  (the  Unit)  expressly  requested 
her  to  do.  The  manoeuvre  was  fatal.  It  was  an  unskilful 
and  improper  one,  under  the  circumstances.  In  the  most 
favorable  view  for  the  Unit,  it  was  an  error  in  which  both 
concurred.  Observations  pertinent  to  the  case  of  an  erroneous 
manoeuvre,  proposed  by  one  vessel  and  assented  to  by  the 
other,  resulting  in   collision,  and  held   to    involve  mutual 
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or  concurring  fault,  were  made  in  The  Albermarle^  (8  Blatchf, 
C.  C.  S.y  200,  203.)  I  feel  great  doubt,  whether  those  who 
navigated  the  Unit  acted  upon  the  signal  which  was  given 
bj  herself,  and  whether,  in  fact,  there  was  not  great  in- 
competency, and  even  mistake,  in  giving  the  signal  at  all. 
Certainly,  the  City  of  Hartford,  by  assenting  to  the  manoeuvre 
proposed  by  the  Unit,  no  more  guaranteed  it«  safety  and 
propriety  than  the  Unit  did  in  making  the  proposition.  The 
City  of  Hartford  had,  surely,  as  dear  a  right  to  accept  the 
two  whistles  as  an  assurance  by  the  Unit,  that,  with  her  co- 
operation, the  Unit  could  and  would  pass  to  the  west,  as  the 
Unit  had  to  infer,  from  the  response,  that  the  City  of  Hartford 
could  and  would  pass  to  the  east. 

The  conclusion  seems  to  me  inevitable,  that  both  were  in 
feult.  The  City  of  Hartford  ought  not  to  have  come  down 
at  such  speed,  she  ought  not  to  have  accepted  the  proposal  of 
the  Unit,  and  she  ought  either  to  have  stopped  or  to  have 
kept  oflF  to  the  westward.  The  Unit  ought  not  to  have  made 
the  attempt  to  go  to  the  west,  and  she,  too,  in  view  of  her 
mistaken  signal,  ought,  (after  the  signal  was  given,)  to  haVe 
kept  off,  or  stopped  entirely  much  sooner  then  she  did.  It  is 
doubtful  whether,  after  she  had  called  the  City  of  Hartford 
from  her  course,  she  did  not  herself  see  her  error,  and  neglect 
to  go  to  the  westward  at  all,  as  her  signal  promised.  But, 
if  she  found  she  could  not,  in  that  way,  escape  the  con- 
sequences of  her  own  mistake,  she  should  have  instantly 
given  signals  of  alarm,  and  stopped.  Although  thjose  signals 
might  have  been  ineffectual,  they  might  have  disclosed  the  error 
to  the  City  of  Hartford,  and  induced  her  sooner  to  stop  and 
back,  increasing  the  chances  of  safety.  The  decree  should, 
therefore,  direct  contribution ;  and,  as  the  counsel  expressed 
a  desire  to  be  heard  on  the  question  whether,  as  the  value 
of  the  Unit  is  less  then  one-half  the  damages,  the  libellants 
should  have  recourse  to  the  City  of  Hartford  for  the  deficiency, 
I  will  hear  them  on  that  subject,  on  the  settlement  of  the 
decree.    I  ought  to  add,  that  I  find  no  sufiScient  reason  for 


i 


76  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Decker  v.  The  New  York  Belting  and  Packing  Ck>mpany. 

disturbing  the  report  of  the  commissioner  upon  the  amount 
of  the  damages. 

Joseph  IS.  Choate  and  James  (7.  Carter^  iot  the  libellants. 

Richard  H,  Huntley^  for  the  City  of  Harttbrd. 

Charles  Donahue^  for  the  Unit. 


Levi  Decker 


vs. 


The  New   York    BELTma   and    Packing   Company.     In 

EQmTY. 

A  corporation  does  not  waive  an  objection  to  the  jorisdiction  of  the  Court  over 
it,  by  appearing  and  pleading,  by  an  attorney,  to  the  jurisdiction  of  the 
Court 

Jurisdiction  oyer  a  Connecticut  corporation  cannot  be  acquired  by  this  Courts  by 
service  of  process  on  one  of  its  officers,  in  this  District 

(Before  Blatohfoud,  J.,  Southern  District  of  New  York,  April  9th,  1878.) 

Blatchford,  J.  The  case  of  The  Commercial  amd  RaiJr 
road  Bwnk  of  Vidkshurg  v.  Slocomh,  (14  Peters,  60,  64,  65,) 
is  a  decisive  authority  that  a  corporation  does  not  waive  an 
objection  to  the  jurisdiction  of  the  Court  over  it,  by  appear- 
ing and  pleading,  by  an  attorney,  to  the  jurisdiction  of  the 
Court.  That  jurisdiction  over  a  Connecticut  corporation  can- 
not be  acquired  by  this  Court,  by  service  of  process  on  one  of 
its  officers,  in  this  District,  is  settled  by  the  cases  of  Day  v. 
The  NewarTc  India  Rubber  Mfg,  Co.,  (1  Blatohf.  C  C.  -ff., 
628,)  and  Pomeroy  v.  The  New  York  amd  New  Haven  R.  R. 
Co,,  (4  Id.,  120.) 
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The  motion  for  an  injunction  is  denied,  for  want  of  juris- 
diction of  the  Court  over  the  defendants. 


WiUiam  J.  A.  Fuller^  for  the  plaintiff. 
Benjamin  F.  Lee^  for  the  defendants. 


Jomr  Sedgwick,  as  Assignee  m  Bankruptcy  of  Abraham 

Valk  and  James  S.  Valk 

vs. 

Henrt  Fridenberg.    In  EQumr. 

Unleas  the  appeal  provided  for  in  the  8th  section  of  the  bankruptcy  Act  of 
March  2d,  1867,  (14  U,  8,  Stat,  at  Largt,  520,)  be  taken  within  ten  days  after 
the  decree  is  entered,  this  Court  acquires  no  jurisdiction  thereby. 

The  proTision  of  the  2d  section  of  the  Act  of  June  Ist,  1872,  (17  U,  8.  Stat,  at 
Lar^j  196.)  that "  no  judgment,  decree,  or  order  of  a  District  Court,  rendered 
•iter  this  Act  shall  take  effect,  shaU  be  reviewed  by  a  Circuit  Court  of  the 
United  States,  upon  like  process  or  appeal,  unless  the  process  be  sued  out,  or 
the  appeal  be  taken,  within  one  year  after  the  entry  of  the  judgment,  decree, 
or  order  sought  to  be  reviewed,"  has  not  changed  the  provision  of  the  sud  8th 
section  of  the  Act  of  1867,  in  that  particular. 

(Before  Woodbutf,  J.,  Southern  District  of  New  York,  April  12th,  1878.) 

This  suit  was  brought,  in  the  District  Court,  by  the  plaint- 
iff, a  citizen  of  New  York,  as  assignee  in  bankruptcy  of  Abra- 
ham Valk  and  James  S.  Valk,  who  were  adjudged  bankrupts 
by  said  Court,  against  the  defendant,  a  citizen  of  New  York, 
to  set  aside  a  transfer  of  property,  made  by  the  bankrupts  to 
the  defendant,  as  being  void  under  the  provisions  of  the  35th 
section  of  the  bankruptcy  Act  of  March  2d,  1867,  (14  U.  S. 
Stat,  at  La/rge^  534,)  the  defendant  claiming  an  adverse  inter- 
est to  the  plaintiff  touching  said  property.  After  a  final 
hearing,  on  pleadings  and  proofs,  the  District  Court,  on  the 
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6th  of  October,  1872,  made  an  interlocutory  decree,  declaring 
that  such  transfer  was  made  in  fraud  of  said  Act,  and  was 
void,  as  to  the  plaintiflT,  and  directing  that  the  defendant  ac- 
count, before  a  master,  for  the  value  of  such  property.  The 
master  took  the  account,  and  made  his  report,  and,  on  the 
21st  of  December,  1872,  the  District  Court  made  a  decree 
thereon,  that  the  plaintiff  recover  from  the  defendant 
$14,793  37,  and  that  the  defendant  execute  certain  convey- 
ances to  the  plaintiff,  and  that  the  plaintiff  recover  his  costs 
in  the  suit,  to  be  taxed.  The  defendant  claimed  no  appeal 
from,  such  decree,  within  ten  days  after  the  entry  of  such 
decree  in  the  District  Court ;  nor  did  he,  within  that  time, 
give  notice  of  any  appeal  therefrom  to  the  clerk  of  said  Court, 
or  to  the  plaintiff.  On  the  3d  of  January,  1873,  the  plaintiff, 
on  notice  to  the  defendant,  had  his  costs  taxed ;  and  the  bill, 
as  taxed,  was  filed  on  that  day  in  the  ofBce  of  the  clerk  of  the 
District  Court.  On  the  20th  of  January,  1873,  the  defendant 
filed,  in  the  District  Court,  a  notice  stating  that  he  appealed 
from  the  decrees  in  the  suit,  to  this  Court.  On  the  same  day 
he  filed,  in  the  District  Court,  a  petition  of  appeal,  signed  by 
his  solicitors,  addressed  to  this  Court,  reciting  the  proceedings 
in  the  Court  up  to  and  including  the  decree  of  December  2l8t, 
1872,  and  praying  for  the  reversal  of  that  decree.  On  the 
same  day,  the  defendant  filed,  in  the  District  Court,  a  bond, 
executed  by  himself  and  two  sureties,  to  the  plaintiff,  in  the 
penalty  of  $30,000,  dated  that  day,  reciting  the  appeal,  and 
conditioned  that  the  defendant  should  prosecute  such  appeal 
to  effect,  and  answer  all  damages  and  costs,  if  he  should  fail 
to  make  it  good.  On  the  next  day  the  bond  was  approved 
by  the  District  Judge  as  to  its  form  and  amount,  and  the 
BuflSciency  of  the  sureties,  and  a  copy  of  the  notice  of  appeal, 
and  of  the  petition  of  appeal,  were,  on  that  day,  served  on 
the  plaintiff's  solicitors,  and  were,  on  the  next  day  after  that, 
returned  by  them  to  the  defendant's  solicitors,  with  a  notice 
objecting  to  the  service  thereof,  as  too  late,  and  refusing  to 
receive  the  same,  for  that  reason.  The  plaintiff  now  moved 
to  dismiss  the  appeal.    The  defendant  claimed,  that,  under 
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the  2d  section  of  the  Act  of  June  Ist,  1872,  (17  U,  S.  Stat,  at 
large,  196,)  which  provides,  that  "  no  judgment,  decree,  or 
order  of  a  District  Court,  rendered  after  this  Act  shall  take 
effect,  shall  be  reviewed  by  a  Circuit  Court  of  the  United 
States,  upon  like  process  or  appeal,  unless  the  process  be  sued 
out,  or  the  appeal  be  taken,  within  one  year  after  the  entry 
of  the  judgment,  decree,  or  order  sought  to  be  reviewed," 
the  appeal  was  taken  in  time. 

Charles  W.  Bangs,  for  the  plaintiff. 

£eebej  Donohtte  <k  Cooke,  for  the  defendant, 

WooDBTJFP,  J.  I  have  heretofore  decided,  {In  re  Coleman, 
7  Blatchf.  C.  C.  R,,  192  ;  In  re  Place,  9  Id.,  369,)  that,  un- 
less  the  appeal  provided  for  in  the  8th  section  of  the  bankrupt 
Act,  (14  U.  8.  Stat,  at  Large,  520,)  be  taken  within  ten  days 
after  the  decree  is  entered,  this  Court  acquires  no  jurisdiction 
thereby. 

I  am  satisfied,  that  the  2d  section  of  the  Act  of  June  1st, 
1872,  (17  U.  S.  Stat,  at  Large,  196,)  has  not  changed  the  law 
in  that  particular. 

I  have,  therefore,  no  discretion  and  no  alternative.  I  am 
compelled  to  grant  the  motion  to  dismiss  the  appeal. 


In  re  Geobge  Magdonnell,  on  Habeas  Corpus. 

Whether  a  Commiaaioner  haa  juriadictiofi  to  entertain  proceedings  for  the  ap- 
prehenaion  of  an  alleged  fugitive  from  the  jnstice  of  a  foreign  Goyernment, 
with  a  view  to  hie  extradition  under  a  treaty  for  that  purpoae,  until  a  mao* 
date  or  authority  for  his  apprehenaion  haa  been  granted  by  the  Executive 
Department  of  the  Goyemment  of  the  United  Statea,  quere. 

The  warrant  for  the  arrest  of  the  aUeged  fugitiye,  in  this  case,  held  sufficient. 

In  describing  the  offence  charged,  the  warrant  may  follow  the  words  of  the 
treaty. 

It  is  nci  neceasary  that  the  complaint  on  whi6h  the  warrant  is  issued  should  set 
forth  the  Issuing  of  a  mandate  by  the  Execntive  for  the  arrest  of  the  fugitiye. 
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If  snch  mandate  Ss  a  necessary  prerequisite,  it  is  sufficient  for  it  to  describe  the 

offence  charged,  in  the  yery  terms  of  the  treaty. 
The  complaint,  in  this  case,  held  sufficient 
It  is  not  proper  to  resort  to  a  habeas  corpus,  to  reyiew,  during  the  progress  of 

proceedings  before  the  Commissioner,  decisions  on  questions  as  to  eyidence, 

made  by  the  Commissioner. 
In  extradition  cases,  the  Commissioner  may,  in  his  discretion,  grant  reasonable 

adjournments,  in  the  course  of  hearing  the  eyidence,  to  enable  testimony  to 

be  produced. 

(Before  Woodruff,  J.,  Southern  District  of  New  York,  April  12th,  1873.) 

On  the  2d  of  April,  1873,  a  petition  was  presented  to  the 
Honorable  Lewis  B.  Woodruff,  Circuit  Judge,  on  behalf  of 
George  Macdonnell,  stating  that  he  had  been  arrested  by  the 
marshal  of  the  United  States  for  the  Southern  District  of 
New  York,  and  was  now  illegally  held  and  restrained  of  his 
liberty ;  and  that  his  arrest  and  detention  were  under  color 
of  a  warrant  issued  by  Joseph  Gutman,  Jr.,  a  Commissioner 
appointed  by  the  Circuit  Court  for  that  District,  and  of  cer- 
tain proceedings  pending  before  such  Commissioner,  touching 
a  charge  against  the  petitioner,  of  having  committed  the. 
crime  of  forgery  within  the  Kingdom  of  Great  Britain  and 
Ireland.  The  petition  alleged  the  illegality  of  the  proceed- 
ings, and  of  the  arrest  and  detention,  upon  various  grounds, 
which  it  is  not  necessary  here  to  state,  and  it  prayed  a  writ 
of  habeas  carpus  to  be  addressed  to  the  marshal,  requiring 
him  to  produce  the  body  of  the  petitioner.  Another  petition 
was,  at  the  same  time,  presented,  praying  that  a  writ  of  cer^ 
tiorari  be  issued,  addressed  to  the  said  Joseph  Gutman,  Jr., 
Commissioner,  requiring  him  to  return  the  proceedings  had 
or  taken  before  him,  upon  which  the  said  warrant  of  arrest 
was  issued,  and  which  constituted  the  cause  of  the  imprison- 
ment, with  all  the  testimony  taken  before  him.  Thereupon 
a  writ  of  haheas  corpus  was  issued  to  the  marshal,  and  a  writ 
of  certiorari  was  issued  to  the  Commissioner.  The  writs 
were  returnable  on  the  7th  of  April,  1873,  on  which  day  the 
marshal  produced  the  prisoner  before  the  Circuit  Judge,  at 
his  Chambers,  and  made  return  to  the  habeas  corpus^  that  he 


APRIL,  1878.  81 


In  re  George  Macdonnell,  on  Habeas  Corpus. 


ftrrested  and  held  the  prisoner  by  virtue  of  the  warrant  an- 
nexed to  his  retam,  issued  by  Joseph  Gutman,  Jr.,  United 
States  Circuit  Court  Commissioner,  and  the  commitment  to 
the  custody  of  the  said  marshal,  on  the  adjournment  of  the 
proceedings  before  the  Commissioner  to  the  8th  of  April, 
1873.  The  substance  of  the  warrant  is  stated  in  the  opinion 
of  the  Circuit  Judge.  To  the  writ  of  certiorari  the  Commis- 
sioner made  return,  the  substance  of  which,  together  with  the 
mandate  of  the  President  of  the  United  States,  upon  the  re- 
quisition of  the  British  Minister,  the  complaint  made  to  the 
Commissioner  by  the  British  Consul  General,  the  warrant  of 
arrest,  the  proceedings  on  such  arrest,  the  adjournments,  the 
examination  of  witnesses,  and  the  testimony  taken,  are  also 
stated  in  the  opinion,  so  far  as  material.  To  the  return  ot 
the  marshal  the  prisoner  interposed  an  answer  of  a  somewhat 
mixed  nature,  combining  demurrer,  plea,  and  traverse,  and 
subsequently  added  a  fiirther  supplemental  allegation.  The 
averments  of  the  answer  were,  (1.)  ^^  That  the  warrant  and 
commitment  are,  and  each  of  them  is,  insufficient  in  law  to 
authorize  and  warrant  the  restraint  and  custody  of  the  relator, 
by  him,  the  said  respondent,"  (the  marshal) ;  (2.)  ^'  That  the 
said  warrant  and  commitment  are,  and  each  of  them  is,  not 
sufficient  in  law  to  warrant  such  detention  and  custody  of  the 
relator,  for  the  following  reasons,  to  wit :  JPtrst.  The  magistrate 
had  no  jurisdiction  to  issue  the  warrant,  because  no  sufficient 
complaint  had  been  presented  to  him  at  the  time  the  warrant 
-was  issued ;  Second,  The  complaint  upon  which  said  warrant 
was  issued  does  not  make  out  a  case  against  the  said  relator, 
giving  jurisdiction  to  the  Commissioner;  Third.  The  said 
complaint  and  warrant  contain  no  description  of  any  specific 
offence  alleged  to  have  been  committed  by  the  relator,  and 
embraced  within  the  treaty  of  extradition  between  the  Oov- 
emment  of  the  United  States  and  the  Oovemment  of  Great 
Britain ;  Fourth.  The  said  complaint,  upon  which  said  war- 
mit  was  issued,  does  not  show  that  any  requisition,  previous 
to  the  making  thereof,  had  been  made,  under  the  authority 
of  the  British  Government,  and  that  the  authority  of  the 
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GovernmeDt  of  the  United  States  bad  thereupon  been 
obtained  for  the  apprehension  and  committal  of  the  re- 
lator; Fifth.  The  commitment  referred  to  in  the  return 
aforesaid  is  based  upon  an  insufficient  complaint  and  war- 
rant, issued  without  jurisdiction  by  the  said  Commissioner 
had  for  that  purpose;  Sixth.  The  said  complaint,  the  said 
warrant,  and  the  said  commitment,  are  informal,  illegal  and 
otherwise,  as  hereinbefore  set  forth,  not  sufficient  in  law  to 
justify  the  detention  and  custody  of  the  said  relator  by  the 
said  respondent."  The  supplemental  allegation  was,  that 
^^  the  mandate  of  the  President  of  the  TJDited  States,  upon 
the  requisition  of  the  British  Government,  does  not  de- 
scribe the  offence  alleged  in  the  complaint  herein."  The 
return  of  the  Commissioner  to  the  writ  of  certiorari^  with 
the  documents  and  proceedings  thereto  annexed,  were  pro- 
duced and  made  a  part  of  the  proceedings  under  the  Jiaheaa 
corpus. 

Charles  W.  Brooke^  for  the  prisoner. 

Charles  M.  Da  Costa  and  Francis  F.  Marhury^  for  the 
British  Government. 

Woodruff,  J.  In  announcing  my  conclusion  upon  the 
application  for  the  discharge  of  the  prisoner,  I  shall  not  occupy 
time  in  a  preliminary  history  of  the  proceedings  before  my- 
self, or  before  the  Commissioner,  as  might  be  proper  if  I  were 
preparing  a  report  of  the  matter,  or  an  entire  record,  in  order 
to  give  a  complete  history  of  the  case.  The  argument,  in- 
volving a  review  of  every  step  in  the  proceedings,  and  each 
document  and  process,  is  so  recent,  that  counsel  are  quite 
familiar  with  eaph,  and,  to  some  extent,  the  statement  of  the 
reasons  for  my  conclusions  will  furnish  occasion  to  recite  the 
substance  of  whatever  is  important  to  make  those  reasons  in- 
telligible. 

It  is  not,  in  the  present  case,  necessary,  that  I  should  ex- 
press an  opinion  upon  the  propnosition  which  is  at  the  founda- 
tion of  the  argument  on  one  branch  of  the  claim  made  in  be- 
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half  of  the  prisoner,  namely,  that  a  CommiseioDer  has  no 
jarisdiction  to  entertain  proceedings  for  the  apprehension  of 
an  alleged  fngitive,  until  authority  for  that  purpose  has  been 
granted  by  the  Executive  Department  of  the  Government  of 
the  United  States.  {See  ike  Treaty  with  Great  Britain,  of 
Auffugt  9th,  1842,  8  U.  S.  Stat  at  Zarge,  576,  Art.  10  /  Act 
of  Gangrees  of  August  12th,  1848,  9  U.  S.  Stat,  at  La/rge,  302.) 
Mr.  Justice  Nelson,  in  the  case  of  Eas parte  J^aine,  (3  Blatchf. 
C.  C.  a.,  1,)  affirmed  the  proposition,  and  made  the  absence 
of  such  authority  at  the  time  of  the  institution  of  the  pro- 
ceeding one  of  the  grounds  upon  vi^hich  he  discharged  the 
prisoner,  notwithstanding  the  President,  on  the  report  made 
to  him  of  the  facts  fonnd  by  the  Commissioner,  and  the  evi- 
denoe  thereof,  had  so  far  ratified  what  had  been  done  as  to 
issue  his  warrant  for  the  surrender  of  Kaine  to  the  authorities 
of  the  British  Government.  In  this  decision  he  conformed 
to  the  dissenting  or  minority  opinion  expressed  by  him,  with 
the  concurrence  of  Chief-Justice  Taney  and  Mr.  Justice 
Daniel,  m  In  re  Kadne,  in  the  Supreme  Court,  (14  How., 
103.)  That  opinion  stood  opposed  to  the  opinion  delivered 
by  Mr.  Justice  Catron,  with  the  concurrence  of  Justices  Mc« 
Lean,  Wayne  and  Grier,  to  the  effect^  that  the  Commissioner 
acts,  in  receiving  a  complaint,  issuing  his  warrant  for  the 
arrest,  and  taking  and  certifying  the  proofs,  by  a  jurisdiction 
expressly  conferred  upon  him  by  law,  by  the  treaty,  and  by 
the  Act  of  Congress  ;  that  his  power  and  authority,  in  these 
particulars,  exist  independently  of  any  mandate  or  command 
of  the  President,  to  be  obtained  in  advance  of  such  proceed- 
ing ;  and  that,  whatever  may  be  the  requirement  of  the  Acts 
of  the  British  Parliament  on  that  subject,  the  Congress  of  the 
United  States  did  not  think  it  necessary  to  the  dignity  of 
the  nation,  the  protection  of  the  accused,  or  on  any  other 
ground,  and,  especially,  in  view  of  the  inconvenience  which 
it  involved,  and  the  great  facility  it  afforded  for  the  escape  of 
the  fugitive,  and  for  defeating  the  purposes  of  the  treaty,  to 
require  that  the  aid  of  the  President  should  be  invoked  until 
the  preliminary  inquiry  had  been  made  before  a  magistrate. 
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Tbej  go  still  further,  and  insiet,  that  to  hold  the  contrary  is 
to  permit  an  interference  by  the  Executive  with  the  Judiciary, 
against  the  intent,  principles  and  legal  effect  of  our  system  of 
government,  which  make  the  action  of  the  Judiciary,  in  the 
discharge  of  all  functions  properly  judicial,  independent  of 
Executive  interference ;  while,  on  the  other  hand,  the  act  of 
surrender,  after,  by  a  judicial  inquiry,  the  facts  are  ascer- 
tained,  is    confessedly   an    exercise  of  political  power,  to 
which  the  President  alone  is  competent.    The  Supreme  Court 
of  the  United  States,  at  that  time,  consisted  of  eight  jndges. 
The  opinion  of  four  of  the  judges  was  not  sufficient  to  result 
in  authoritative  adjudication.    Mr.  Justice  Nelson's  opinion 
was  sustained,  on  all  points,  by  Chief- Justice  Taney  and  Mr. 
Justice  Daniel ;  and  Mr.  Justice  Curtis  declined  expressing 
an  opinion  upon  the  merits,  on  the  ground  that  the  Supreme 
Court  had  no  jurisdiction  of  the  matter,  as  it  was  then  before 
them.    The  proposition,  therefore,  stood,  at  that  time,  as  the 
opinion  of  three  judges  of  the  Supreme  Court,  on  the  one 
hand,  and  four  judges  on  the  other,  not  authoritatively  ad- 
judicated.   Mr.  Justice  Nelson,  therefore,  when  the  matter 
of  Eaine  was  continued,  before  him,  under  the  writ  which  he 
had  originally  allowed,  (3  Blatchf.  C.  C.  -ff.,  1,)  felt  himself 
at  liberty  to  be  governed  by  the  views  he  had  expressed  in 
the  Supreme  Court.    The  cases  of  VeremaUre^  (9  N.  Y.  Leg. 
Ob8,j  129,)  KamCy  (10  /rf.,  257),  and  cases  referred  to  therein, 
and  Heilbronny  (12  Id.y  65,)  and  others,  reported  and  unre- 
ported, show,  that  the  District  Judges  in  this  Circuit  had 
acted  upon,  and  concurred  in,  the  views  of  the  four  judges  of 
the  Supreme  Court,  above  stated ;  and  the  practice  before 
Commissioners  had  conformed  thereto,  down  to  the  decision 
made  by  Judge  Nelson. 

The  two  cases,  of  Henrich^  (5  BUdchf.  C.  C.  R.y  414),  de- 
cided by  Judge  Shipman,  and  of  Farez^  (7  Id.,  84,  345,)  de- 
cided by  Judge  Blatchford,  are  placed  s  distinctly  on  the 
authority  of  Judge  Nelson's  decision  in  the  case  of  Eaine, 
so  that  it  may  properly  be  said,  that  this  claim  on  behalf  of 
the  prisoner  rests  on  that  opinion,  supported  by  the  concur- 
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rence  of  Chief-JiiBtice  Taney  and  Justice  Daniel,  and  dis- 
sflSrmed  by  Justices  Catron,  McLean,  Wayne  and  Oner,  and 
the  opinions  and  practice  of  the  District  Judges.  I  advert  to 
these  particulars  for  the  purpose  of  bringing  together,  in 
brief,  die  history  of  the  subject,  and  of  stating  the  extent  of 
the  authority  in  this  Circuit,  upon  which  die  proposition 
urged  on  behalf  of  the  prisoner  rests.  What  has  been  the 
ruling  or  practice,  on  this  subject,  in  other  Circuits  of  the 
United  States,  counsel  have  not  advised  me  by  reference  to 
any  cases  there  decided. 

The  counsel  for  the  British  Government  insist,  that  the 
terms  of  the  treaty,  (8  U.  S.  Stat,  at  La/rge^  676,  AH.  10,) 
and,  especially,  the  Act  of  Congress  of  August  12th,  1848, 
(9  Id.^  302,)  passed  to  carry  the  treaty  into  effect,  operate  to 
confer  the  jurisdiction,  and  that,  at  the  instance  of  the  proper 
officer  of  the  British  Government,  the  designated  magistrate 
may,  and  must,  upon  complaint  made,  issue  his  warrant  to 
arrest  the  alleged  fugitive,  according  to  the  terms  of  the 
statute,  which,  confessedly,  does  not  expressly  suggest  that 
any  prior  action  of  the  Executive  is  to  be  invoked  ;  and  they 
farther  insist,  that,  in  the  conflict  of  opinion  above  referred 
to,  they  have  a  right  to  call  on  me  to  act  upon  my  own  opinion 
of  the  true  construction  of  the  treaty  and  of  the  Act  of  Con- 
gress, in  the  particidar  thus  in  contest.  It  is,  of  course,  not 
doabted,  that,  before  any  surrender  can  take  place,  the  pro- 
ceedings before  the  Commissioner,  with  all  the  proofs  taken, 
most  be  submitted  to  the  Executive,  and  that  the  final  ques- 
tion, whether  the  case  made  is  such  as  to  require  the  surren- 
der, may  be  considered  by  the  President,  without  whose  wai^ 
rant  no  surrender  of  the  fugitive  can  lawfully  be  made.  I 
repeat,  however,  that  it  is  not  necessary  for  me  to  decide,  in 
this  case,  to  what  extent  I  am  bound  by  the  decision  made,  or 
the  opinion  declared,  in  Kaine's  case,  nor  that  I  should  ex- 
press an  opinion  upon  the  question  itself,  for  the  reason,  not 
only  that  the  mandate  of  the  President  was  procured,  and  de- 
livered to  the  Commissioner,  before  he  acted  in  this  matter 
at  all,  but  also,  because^  in  my  judgment,  the  objections  here 
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made  to  the  actual  proceedings  had  bj  or  before  the  Com- 
missioner,  may  be  considered  and  decided  upon  a  concession, 
for  all  the  purposes  of  this  case,  that  snch  mandate,  or  other 
authorization  by  the  President,  was  necessary. 

I.  1  proceed,  therefore,  first,  to  the  enquiry :  Is  the  war- 
rant, in  virtue  whereof  the  respondent  herein  made  the  arrest, . 
sufiScient,  on  its  face,  to  justify  him  in  arresting  and  detaining 
the  alleged  fugitive  ?    On  that  question  I  entertain  no  doubt. 
It  may  be  conceded,  for  the  purposes  of  this  question,  that  the 
Commissioner  by  whom  it  was  issued  acted  therein  in  exer- 
cise of  a  special  jurisdiction,  of  such  sort,  that,  to  justify  the 
marshal   in  making  the  arrest,  every  fact  necessary  to  the 
jurisdiction  of  the  Commissioner  to  issue  such  a  warrant  must 
appear  upon  its  face.     The  warrant  distinctly  refers  to  the 
treaty  between  the  United  States  and  Great  Britain,  and  the 
Act  of  Congress  of  1848,  for  giving  effect  to  that  treaty,  as 
the  basis  of  the  proceedings  before  the  Commissioner.    It 
recites  and  certifies,  that  the  Commissioner  is  specially  ap- 
pointed to  execute  the  Act  of  Congress  referred  to.    It  fur- 
ther recites,  that,  upon  the  application  of  the  Envoy  Extra- 
ordinary and  Minister  Plenipotentiary  of  Great  Britain,  duly 
accredited  to  the  Government  of  the  United  States,  made 
under  the  10th  article  of  the  said  treaty,  for  the  arrest  of 
George  Macdonell,  otherwise  Macdonnell,  charged  with  the 
crime  of  forgery,  and  with  the  utterance  of  forged  paper,  at 
the  city  of  London,  in  that  part  of  the  Kingdom  of  Great 
Britain  and  Ireland  called  England,  between  the  22d  day  of 
January  and  the  28th  day  of  February,  1873,  (referring,  also, 
to  the  recited  complaint,  for  further  particulars  of  the  alleged 
offence,)  a  mandate  was  issued  by  the  Department  of  State, 
on  the  13th  day  of  March,  1873,  under  the  seal  of  the  State 
Department,  signed  by  the  Secretary  of  State,  and  directed  to 
any  Commissioner  specially  appointed  to  execute  the  afore- 
said Act  of  Congress.    It  further  recites,  that,  under  the  said 
treaty,  complaint  has  been  made  before  him,  (the  said  Com- 
missioner,) that  one  George  Macdonell,  otherwise  Macdon- 
nell, did,  heretofore,  between  the  22d  day  of  January  and  the 
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28th  day  of  February,  in  the  year  1873,  at  the  city  of  Lon- 
don, in  that  part  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  called  England,  and  within  the  jurisdiction  of 
her  said  Britannic  Majesty,  together  with  one  Edwin  Noyes, 
now  in  custody,  in  the  said  city  of  London,  and  Frederick 
Albert  Warren  and  Gteorge  Bid  well  (now  fugitives  from  jus- 
tice,) commit  the  crime  of  forgery,  and  the  utterance  of  forged 
paper,  to  wit,  did  feloniously,  in  said  city,  and  at  the  time  afore- 
said, forge  and  utter,  well  knowing  the  same  to  be  forged, 
two  several  acceptances  of  two  several  bills  of  exchange,  each 
for  the  payment  of  one  thousand  pounds  sterling,  lawful 
money  of  Great  Britain  and  Ireland  aforesaid,  with  intent 
thereby  to  defraud  the  Governor  and  Company  of  the  Bank 
of  England,  a  corporation  duly  created  by,  and  existing  under, 
the  laws  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
aforesaid,  and  did  conspire  together  to  commit  the  said  offence, 
with  intent  to  defraud  the  said  Governor  and  Company  of  the 
Bank  of  England  ;  and  that  the  said  George  Macdonell,  other- 
wise Macdonnell,  is  now  seeking  an  asylum  within  the  ter- 
ritory of  the  United  States.  After  these  recitals  the  warrant 
proceeds  to  command  the  marshal  to  arrest  the  said  George 
Macdonell,  otherwise  Macdonnell,  and  bring  him  before  the 
Commissioner,  in  order  that,  pursuant  to  the  directions  of  the 
said  mandate,  the  evidence  of  criminality  of  the  said  George 
Macdonell,  otherwise  Macdonnell,  may  be  heard  and  consid- 
ered, and,  if  found  sufficient  to  sustain  the  charge,  that  the 
same  may  be  certified,  together  with  all  the  proceedings,  to 
the  Secretary  of  State,  that  a  warrant  may  issue  for  the  sur- 
render of  the  said  George  Macdonell,  otherwise  Macdonnell, 
pursuant  to  the  said  treaty.  The  warrant  is  under  the  hand 
and  seal  of  the  Commissioner,  who,  with  his  signature,  certi- 
fies to  his  special  authority  to  execute  the  Act  of  Congress 
mentioned. 

Passing,  for  the  moment,  the  suggestion,  that  neither  the 
complaint  nor  warrant  sufficiently  describes  an  offence  within 
the  treaty,  the  warrant,  in  the  fullest  manner,  meets  every 
possible  requirement  of  the  law.    It  shows,  on  its  face,  every 
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fact  which  is  even  here  claimed  to  be  requisite  to  the  jurisdic- 
tion of  the  officer,  that  such  jurisdiction  has  been  regularly 
and  formally  invoked,  for  the  arrest  of  the  alleged  fugitive, 
and  it  declares,  in  terms,  the  special  authority  upon  which  the 
proceeding  is  based,  to  wit,  the  treaty,  the  Act  of  Congress, 
and  the  appointment  of  the  officer  to  execute  the  law.  It  de- 
clares the  demand  of  the  foreign  Government,  the  mandate 
of  our  own,  and  the  offence  charged.  The  description  of  the 
offence  might,  in  my  opinion,  for  all  purposes  of  insertion  in 
the  warrant  of  arrest,  have  followed  the  words  of  the  treatv. 
The  reference  to  the  treaty  and  the  Act  passed  to  carry  it 
into  effect,  identifies  the  charge  with  the  treaty  itself,  and 
makes  a  charge  of  the  offence  of  foi^ry  import,  jper  se,  a 
charge  of  the  offence  of  forgery  mentioned  in  the  treaty. 
This  is  all  that  is  essential  to  jurisdiction  of  the  subject-mat- 
ter. It  is  not  necessary  that  the  particulars  required  to  be 
proved,  in  order  to  establish  the  offence  mentioned  in  the  treaty, 
should  be  specified  in  the  warrant ;  nor  is  it  any  part  of  the 
province  of  the  warrant  to  disclose  the  details,  in  order  that 
the  prisoner  may  be  notified  of  those  details.  Forgery  is  the 
offence  for  which  the  treaty  provides,  that,  it  being  charged, 
the  magistrate  shall  proceed.  The  warrant,  reciting  the 
other  jurisdictional  tacts,  declares  that,  ^^  on  complaint  to  the 
officer,  ^ forgery^  is  charged,"  &c.  If  there  were  no  other 
detail  or  specification,  I  should  hold,  that,  for  all  the  purposes 
of  the  warrant  of  arrest,  this  was  sufficient. 

It  follows,  that  there  is  no  defect  in  the  warrant,  and  that 
it  is  sufficient,  on  its  face,  to  justify  the  marshal  in  arresting 
and  holding  the  prisoner.  Hence,  if  there  be  any  illegality 
in  the  proceeding,  or  want  of  jurisdiction  in  the  Commissioner 
to  detain  the  prisoner  in  custody  for  taking  of  proo&,  it  must 
be  sought  in  the  proceedings  brought  up  by  the  certiorari. 

II.  The  return  to  the  certiorari  shows,  that,  on  the  18th  of 
March,  1873,  Edward  Mortimer  Archibald,  Esq.,  her  Britannic 
Majesty's  consul-general  at  the  port  of  New  York,  presented 
to  the  Commissioner  the  mandate  issued  by  the  Department 
of  State  of  the  United  States,  annexed  to  the  return,  and,  at 
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the  same  time,  made  the  complaint,  upon  oatb,  which  is  also 
annexed. 

The  mandate  is  addressed  to  any  jnstice  or  judge  of 
the  several  Courts  therein  named,  or  to  any  Commissioner 
8]>edallj  anthorized  to  execute  the  Acts  of  Congress  of 
August  12th,  1848,  (9  U.  S.  Stat,  at  Zarge^  802,)  and  of  June 
22d,  1860,  (12  Id. J  84,)  and  recites,  that,  pursuant  to  the 
tenth  Article  of  the  treaty  of  the  9th  of  August,  1842,  (8  Id.j  ( 
572,)  between  the  United  States  and  Great  Britain,  for  the 
mutual  delivery  of  criminals,  fugitives  from  justice,  in  certain 
cases.  Sir  Edward  Thornton,  accredited,  <&c.,  *  *  minister 
plenipotentiary  of  her  Britannic  Majesty,  has  made  applica- 
tion to  the  Government  of  the  United  States,  for  the  arrest 
of  G^ige  Macdooell,  charged  with  the  crime  of  forgery  on 
the  Bank  of  England,  and  alleged  to  be  a  fugitive  from  the 
justice  of  Great  Britain,  and  who  is  believed  to  be  within  the 
jurisdiction  of  the  United  States,  and  that  it  appears  proper, 
that  the  said  George  Macdonell  should  be  apprehended,  and 
the  case  examined,  in  the  mode  provided  by  the  Acts  of 
Congress  aforesaid,  and  declares,  that,  to  the  end  that  the 
above-named  officers,  or  any  of  them,  may  cause  the  neces- 
sary proceedings  to  be  had  in  pursuance  of  said  Acts,  in 
order  that  the  evidence  of  the  criminality  of  the  said  George 
Macdonell  may  be  heard  and  considered,  and,  if  deemed  suf- 
ficient to  sustain  the  charge,  that  the  same  may  be  certified, 
together  with  a  copy  of  all  the  proceedings,  to  the  Secretary 
of  State,  that  a  warrant  may  be  issued  for  his  surrender  pur- 
suant to  said  treaty,  the  Secretary  of  State  certifies  the  facts 
recited.  .This  mandate  is  dated  March  13th,  1873,  is  authen- 
ticated by  the  seal  of  the  Department  of  State,  and  is  signed 
by  the  Secretary. 

The  mandate  having  recited  the  application  of  the  British 
Gk)vemment  for  the  surrender  of  George  Macdonell  for  the 
crime  of  forgery,  under  and  in  pursuance  of  the  treaty,  the 
complaint  itself  begins  by  appropriate  reference  to  that 
application,  that  is  to  say,  it  is  entitled,  ^'  In  the  matter  of  the 
application  for  the  extradition  of  George  Macdonell,  other- 
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wise  Macdonnell,  under  tlie  treaty  between  the  United  States 
and  Great  Britain;"  and  thereupon,  upon  oath,  the  com- 
plaint charges,  that  one  George  Macdonell,  otherwise  Mac- 
donnell,  did,  heretofore,  between  the  22d  day  of  January 
and  the  28th  day  of  February,  in  the  year  1873,  at  the  city  of 
London,  in  that  part  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  called  England,  and  within  the  jurisdiction  of 
her  said  Britannic  Majesty,  together  with  one  Edwin  Noyes, 
now  in  custody,  in  the  said  city  of  London,  and  Frederick 
Albert  Warren  and  George  Bidwell,  (now  fugitives  from 
justice,)  commit  the  crime  of  forgery  and  the  utterance  of 
forged  paper,  to  wit,  did  feloniously,  in  said  city,  and  at  the 
time  aforesaid,  forge  and  utter,  well  knowing  the  same  to  be 
forged,  two  several  acceptances  of  two  several  bills  of  ex- 
change, each  for  the  payment  of  one  thousand  pounds  sterling, 
lawful  money  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  aforesaid,  with  the  intent  thereby  to  defraud  the 
Governor  and  Company  of  the  Bank  of  England,  a  corporation 
duly  created  by,  and  existing  under,  the  laws  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  aforesaid,  and  did 
conspire  together  to  commit  the  said  offence,  with  the  intent 
to  defraud  the  said  Governor  and  Company  of  the  Bank  of 
England ;  that  the  said  George  Macdonell,  otherwise  Macdon- 
nell,  is  a  fugitive  from  the  justice  of  Great  Britain,  and  did, 
on  the  8th  day  of  Mai'ch,  in  the  year  1873,  sail,  on  board  the 
steamship  Thuringia,  bound  for  the  port  of  New  York,  for 
the  purpose  of  seeking  an  asylum  within  the  territory  of  the 
United  States ;  and  that  the  crime  of  which  the  said  Mac- 
donell, otherwise  Miacdonnell,  has  so  as  aforesaid  been  guilty, 
would  justify  his  apprehension  and  commitment  for  trial  for 
such  crime,  if  the  same  had  been  committed  within  the  said 
Southern  District  of  New  York,  or  within  the  jurisdiction  of 
the  District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York. 

The  Commissioner  further  returns,  that,  upon  such  man- 
date and  complaint,  he  issued  to  the  marshal  the  warrant  for 
the  apprehension  of  the  said  alleged  fugitive,  of  which  war- 
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rant  he  annexes  a  copy,  the  snbBtance  of  which  has  been  above 
stated ;  that,  on  the  20th  day  of  March,  1873,  the  said  George 
Maedonnell  was  brought  before  him,  in  the  costodj  of  the 
said  marshal,  and  that,  on  being  advised  of  tbe  charge  against 
Um,  he  desired  an  adjonmment,  upon  which  the  Commissioner 
adjourned  the  examination  to  the  25th  of  March,  1873,  com- 
mitting the  prisoner,  meanwhile,  to  the  custody  of  the  mar- 
shal; and  that,  on  the  26th  of  March,  1873,  the  said  George 
Maedonnell  was  brought  before  the  Commissioner,  was  attended 
by  counsel,  and  proceedings  were  had,  which  appear  by  the 
record  thereof  annexed,  whereupon  the  proceedings  were  ad- 
journed to  the  8th  of  April,  1873,  at  12  o'clock,  noon,  and 
meanwhile  the  prisoner  was  committed  to  the  marshal,  to  be 
then  produced. 

The  record  of  the  proceedings  shows,  that,  on  the  25th 
of  March,  the  counsel  for  the  prisoner  moved  to  dismiss  the 
complaint  and  warrant,  upon  grounds  not  materially  unlike 
those  urged  on  the  present  hearing ;  that  three  witnesses  were 
examined,  whose  testimony  is  given  ;  and  that,  in  the  course 
of  the  examination,  a  document  was  produced  and  put  in  evi- 
dence, against  the  objection  of  the  counsel  for  the  prisoner, 
which  purported  to  be  a  warrant  issued  March  8th,  1873,  by 
the  Lord  Mayor  of  London,  for  the  arrest  of  George  Mae- 
donnell, charged  with  having  forged,  in  the  month  of  Febru- 
ary last,  two  bills  of  exchange,  for  one  thousand  pounds  each, 
which  warrant  the  counsel  for  the  prosecution  claimed  to  be 
sufficiently  proved  to  entitle  it  to  be  read  in  evidence.  The 
record  states,  that,  thereupon,  the  counsel,  '*  Mr.  Da  Costa, 
applies,  on  affidavit,  for  adjournment,  and  states  that  deposi- 
tions duly  certified  are  en  route.  Mr.  Brooke  (counsel  for  the 
prisoner)  objects  to  adjournment,  and  applies  for  discharge  of 
prisoner.  Mr.  Da  Costa,  stating  that  depositions  had  been 
received  which  had  not  been  duly  certified  under  the  Act, 
Mr.  Brooke  denutnds  names  of  witnesses  whose  depositions 
are  under  way.''  **  Adjourned,  under  objection,  to  April  8, 
1873,  at  12  M.,  and  defendant  remanded  to  the  custody  of  the 
marshal."    It  is  proper  to  add,  that  the  several  commitments 


1 


93 


SOUTHERN  DISTRICT  OP  NEW  YORK, 


In  re  Qeorge  MAcdoDoell,  on  HabeM  Corpus. 


\ 


of  the  prisoner  to  the  custody  of  the  marshal,  to  be  produced 
on  the  days  to  which  the  examination  was  adjourned,  appear 
by  the  marshal's  return  to  the  writ  of  habeas  corpus. 

Upon  the  papers  and  proceedings  thus  returned  by  the 
Commissioner,  several  objections  are  now  made,  on  behalf  of 
tlie  prisoner,  which,  it  is  claimed,  go  to  the  jurisdiction  of  the 
Commissioner,  and  point  out  such  defects  that  the  whole  pro- 
ceeding before  him  is  without  jurisdiction  and  yoid,  and, 
therefore,  require  me  to  discharge  the  prisoner  from  custody. 
Without  giving  the  precise  language  of  the  several  objections, 
they  may  be  briefly  stated  as  follows :  The  Commissioner  had 
no  jurisdiction  to  issue  the  warrant,  and  has  no  jurisdiction  to 
hold  the  prisoner  for  the  purpose  of  taking  proofs,  because — 

First  The  complaint  made  to  the  Commissioner  does  not 
fthow  that,  prior  to  the  making  thereof,  any  requisition  had 
been  made  under  the  authority  of  the  British  Government, 
and  that  the  authority  of  the  Government  of  the  United 
States  had  thereupon  been  obtained  for  the  apprehension  and 
committal  of  the  relator. 

Second.  Neither  the  complaint,  nor  the  mandate  which 
was  presented  to  the  Commissioner,  sufficiently  charged  the 
prisoner  with  any  specific  offence,  within  the  treaty  of  extra- 
dition, to  give  to  the  Commissioner  jurisdiction. 

Ist.  The  first  objection,  of  course,  assumes,  that  the  prior 
authority  of  the  Government  of*  the  United  States  was  neces- 
sary  before  the  Commissioner  could  exercise  any  jurisdiction 
in  the  matter,  and  it  pushes  the  doctrine  of  the  case  holding 
that  proposition  one  step  further,  that  is  to  say,  that  the  com- 
plaint made  to  the  Commissioner,  of  the  ofi^ence  charged,  and 
to  be  inquired  of,  must  itself  state  that  such  mandate  had 
issued  on  the  application  of  the  foreign  Gt>vernment ;  and 
that  it  is  not  sufficient  that  the  fact  exists,  that  the  mandate 
has  issued  to  the  Commissioner,  upon  due  application,  and 
has  been  placed  in  his  hands,  but  the  complaint  of  the  com- 
mission of  the  offence  must  state  that  it  has  issued. 

Certainly,  nothing  xorEao parte  Kaine  wacrants  this  claim. 
So  far  as  it  is  supposed  to  be  sustained  by  express  prior  ad- 
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judication,  an  observation  of  Mr.  JoBtice  Blatchford,  in  In  re 
I^arez^  (7  Blatehf.  C.  C.  i?.,  46,)  is  relied  upon.  The  observa- 
tion is  in  these  terms :  ^'  As  the  proceeding  is  a  special  pro- 
ceeding, I  think  it 'is  necessary,  not  only  that  the  complaint 
made  to  the  Commissioner,  npon  which  the  warrant  is  asked, 
should  show  that  such  a  reqnisition  has  been  made  npon  the 
Oovemment  of  the  United  States,  and  such  authority  obtained 
from  it,  but  that  those  fisusts  should  also  be  set  forth  on  the 
£ice  of  the  warrant.  As  the  first  warrant  contained  no  such 
allegation,  it  is  not  valid."  He  was  discussing  the  validity  of 
the  warrant,  not  the  sufficiency  of  the  complaint.  His  propo- 
sition was,  that,  in  a  special  proceeding  of  this  kind,  it  is 
necessary  to  the  justification  of  the  marshal  that  all  facts 
essential  to  the  jurisdiction  of  the  Commissioner  sliould  ap- 
pear on  the  &ce  of  the  warrant.  If  the  expression  used  by 
him  must  be  taken  to  import  that  it  is  equally  essential  that 
the  requisition  and  mandate  should  be  averred  in  the  com- 
plaint, it  was  not  called  for  by  the  point  actually  decided.  I 
am  not  at  allisatiSecl  tliat  such  was  the  intention!  The  ob- 
servation  itself  and  otiier  parts  of  the  case  indicate,  that  all  he 
meant  was,  that  it  is  not  enough  that  it  is  found  in  the  com- 
plaint ;  that  it  must  appear  in  the  warrant,  that  the  requisi- 
tion has  been  made  and  the  mandate  issued ;  and  that  its 
presence  in  the  complaint  will  not  cure  the  defect  in  the  war-  ' 
rant.  If  the  observation  me^ps  more  than  this,  I  must  with- 
hold my  concurrence. 

The  language  of  the  learned  counsel  for  the  prisoner,  in 
treating  of  the  indispensable  necessity  of  such  requisition  and 
mandate,  to  give  the  Commissioner  jurisdiction,  calls  such 
mandate  ^^the  commission  of  the  o&ogTj^^  jpro  hoc  vice.  If 
that  be  so,  then  the  point  now  taken  is  this :  A  complainant 
must  set  out  in  his  complaint  which  he  presents  to  the  officer, 
the  authority  of  the  officer  to  receive  it.  This  is  not  required 
in  ordinary  complaints  of  crimes  under  State  laws  or  the  laws 
of  the  United  States.  It  is  enough,  that  the  complaint  avers 
a  crime,  and  that  such  complaint  is  made  to  an  officer  who  has 
legal  authority  to  receive  and  act  upon  it.    The  Act  of  1848, 
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to  give  eflfect  to  the  treaty,  in  terms  declares,  that  the  officers 
named  are  severally  vested  with  power,  jurisdiction  and  au- 
thority, "  upon  complaint  made,  under  oath  or  affirmation, 
charging  any  person  found  within  the  limits  of  any  State,  Dis- 
trict, or  territory,  with  having  committed,  within  the  jurisdic- 
tion of  such  foreign  Government,  any  of  the  crimes  enumer- 
ated or  provided  for  by  any  such  treaty  or  convention,  to 
issue  his  warrant,"  &o.,  &c.  The  allegations  of  the  complaint 
are  addressed,  and  may  be.  wholly  addressed,  to  the  commis- 
sion of  the  offence.  That  is  all  that  the  statute  requires.  It 
is  all  that  the  reason  and  good  sense  of  the  proceeding  re- 
quires. The  party  complaining,  having  found  a  proper  officer, 
an  officer  having  actual  and  legal  jurisdiction,  may  properly 
address  himself  to  such  officer,  not  averring,  but  assuming, 
such  jurisdiction.  This  is  in  analogy  to  other  proceedings  in 
Courts  of  justice.  True,  the  complainant  ought,  in  some 
form,  to  lay  before  the  Commissioner  all  facts  necessary  to  in- 
voke, and  warrant  the  exercise  of,  the  jurisdiction  ;  but,  that 
is  all.  What  the  Commissioner  does,  upon  complaint  of  those 
facts,  will  depend,  for  its  validity,  upon  his  jurisdiction  to  act 
on  those  facts,  and  that  may  become  the  subject  of  objection, 
inquiry  and  proof.  This  was  manifestly  the  view  of  Judge 
Nelson  himself,  when  he  decided  the  case  of  JScjHirte  Kaine^ 
although  he  did  not  particularize  the  forms  of  procedure.  On 
proof  that  authority  had  been  given  by  the  President  for  the 
arrest  of  Eaine,  he  offered  to  withhold  the  discharge,  and 
proceed  himself  to  take  evidence  which  might  warrant  the 
surrender,  clearly  showing  how  that  learned  Judge,  in  the  ad- 
ministration of  this  law,  as  in  other  cases,  while  tenacious  of 
all  that  he  deemed  material  either  to  the  right  observance  of 
law,  or  to  the  preservation  of  the  dignity  and  honor  of  the 
Government,  or  essential  to  the  protection  and  safety  of  par- 
ties charged,  did  not  allow  himself  to  be  carried  away  by 
undue  and  needless  regard  for  the  mere  forms  of  proceeding, 
I  infer,  from  what  is  stated  at  the  conclusion  of  his  decision 
in  Eaine^s  case,  that,  had  counsel  been  able  to  show,  that, 
before  any  proceedings  were  taken  for  the  arrest  of  the  alleged 
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fugitive,  the  authority  of  the  President  had,  in  fact,  been 
given,  he  would  have  taken  the  proceeding,  as  it  then  stood, 
on  the  arrest  already  made,  and  received  proofs  which  might 
result  in  the  surrender  of  the  fugitive. 

In  the  present  case,  moreover,  the  proceeding  before  the 
Commissioner  may,  properly,  be  regarded  as  a  single,  con- 
nected proceeding,  of  which  each  of  the  steps  forms  a  part, 
and  all,  together,  constitute  a  complete  record  of  jurisdiction. 
The  mandate  of  the  Government  of  the  United  States  was 
presented  to  the  Commissioner,  showing  the  requisition  of  the 
British  Government  for  the  extradition  of  George  Macdonell, 
in  pursuance  of  the  treaty,  and  calling  npon  the  Commissioner 
to  cause  the  necessary  proceedings  to  be  had  in  pursuance  of 
the  Acts  of  Congress  referred  to,  in  order  that  the  ^^  evidence 
of  the  criminality  of  the  said  George  Macdonell  may  be  heard 
and  considered,  and,  if  deemed  sufficient,  may  be  certified 
*  *  *  and  that  a  warrant  may  issue  for  his  surrender, 
pursuant  to  said  treaty."  This,  (if,  as  here  claimed,  essential 
to  the  jurisdiction  of  the  Commissioner,)  was  the  very  first 
step  in  the  proceeding,  and  became  a  part  of  the  record 
thereof..  The  complaint  then  follows,  entitled  in  the  very 
matter  of  thQ  requisition  and  mandate,  that  is  to  say,  '^  In  the 
matter  of  the  application  for  the  extradition  of  George  Mac- 
donell, otherwise  Macdonnell,  under  the  treaty  between  the 
United  States  and  Great  Britain."  This  appropriately  con- 
nects the  complaint  with  the  requisition  already  shown  by  the 
mandate,  establishes  complete  indentification,  and  becomes 
the  next  step  in  the  record.  The  two  papers  together  estab- 
lish complete  jurisdiction.  I  do  not  mean  to  be  understood 
that  this  reference,  in  the  complaint,  in  terms,  to  the  requi- 
sition and  mandate,  was  indispensable.  I  have  above  said  the 
contrary ;  but  it  was  appropriate  and  is  quite  sufiicient. 

2d.  The  second  objection,  as  argued,  embraces  several  par- 
ticulars :  (1.)  That  the  mandate  does  not  describe,  with  suffi- 
cient particularity,  an  offence  within  the  treaty ;  (2.)  That  the 
complaint,  on  which  the  warrant  of  arrest  was  issued,  does 
not  sufficiently  describe  such  o£fence  ;   (8.)  That  the  descrip- 
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tions  of  tlie  oflfence,  as  contained  in  the  mandate  and  com- 
plainty  do  not,  on  their  face,  finfSciently  appear  to  be  identical ; 
and,  (4.)  That  there  is  a  variance  between  the  requisition  and 
mandate,  on  the  one  hand,  and  the  complaint  and  warrant,  on 
the  other,  in  this,  that  the  requisition  and  mandate  describe 
the  offender  as  "  George  Macdonell,"  while  the  complaint  and 
the  warrant  describe  the  offender  as  ^^  George  Macdonell, 
otherwise  Macdonnell,"  so  that,  by  reason  of  the  variance  in 
this  respect,  non  eontitat  that  the  prisoner  is  the  person  for 
whom  requisition  was  made,  or  to  whom  the  mandate  relates. 

(1.)  There  is  no  especial  form  prescribed  by  law,  in  which 
the  Government  of  the  United  States  shall  (assuming  it  to  be 
necessary)  give  its  authority  to  the  Commissioner  to  proceed 
in  the  matter.  It  is  enough  that  the  Government  recognizes 
the  application  of  the  foreign  Government,  and  gives  au- 
thority for  the  institution  of  proceedings  for  the  ascertain- 
ment of  the  facts  alleged  to  bring  the  case  within  the  treaty. 
It  is  enough  that  the  authority,  when  given,  describes  the 
particular  charge  to  be  investigated,  ip^he  very  terms  of  the 
treaty,  in  aid  of  the  execution  whereof  the  proceciiing  is 
directed.  Hence,  if  the  Government  sees  fit  to  describe  the 
subject-matter  in  general  terms,  as  a  charge  of  ^'  murder,"  or 
a  charge  of  '^forgery,"  that  is  sufficient,  designating,  of 
course,  the  alleged  offender  and  fugitive  to  be  proceeded 
against.  Such  language  in  a  mandate  which  is,  in  terms, 
issued  in  pursuance  of  the  treaty,  imports  that  it  is  a  charge 
of  murder  within  the  treaty,  or  a  charge  of  forgery  within 
the  treaty.  The  authority  it  confers  is  for  the  investigation 
of  the  charge  of  an  offence  within  the  treaty.  That  the  man- 
date authorizes,  and  not  the  investigation  of  any  other  or 
different  offence.  Whether  the  proofs,  when  given,  to  estab- 
lish such  an  offence  within  the  meaning  of  the  treaty,  suf- 
ficiently warrant  a  commitment,  itJfl  forthe  Compiissipner  to 
congider,and.^egortto  the  Executive. 

(2.)  The  sufficiency  of  t^ecomplaint  was  discussed  on  the 
argument  very  much  as  if  it  were  a  question  of  its  sufficiency 
as  a  pleading;   and  the  reasons  assigned  for  the  objection 
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were,  mainly,  such  as  are  apt  to  require  definiteness,  particu- 
larity, and  the  absence  of  all  variance,  upon  the  most  techni- 
cal rules  of  pleading.  Such  technical  precision  is  not  required 
in  a  complaint,  for  the  mere  purpSSgT^fjtfnscfTgtTbn  to  proceed 
therSnTror,  be  it  remembered,  that  the  point  nnder  con- 
sideration  is,  that  the  Commissioner  had  not  jurisdiction  to 
proceed,  on  such  a  complaint,  to  the  issuing  of  a  warrant ; 
and  it  is  argued,  that  the  present  complaint  fails  to  give  such 
jurisdiction,  because  it  does  not  describe  the  alleged  forged 
instruments  with  sufficient  particularity  as  to  date,  names 
of  the  persons  whose  acceptances  were  forged,  and  the  times 
of  payment  thereof.  The  complaint  does  state,  that  the 
alleged  offender  **did,  heretofore,  between  the  22d  day  of 
January  and  the  28th  day  of  February,  in  the  year  one  thou- 
sand eight  hundred  and  seventy-three,  at  the  city  of  London, 

*  *   *  within  the  jurisdiction  of  her  said  Britannic  Majesty, 

*  *  *  commit  the  crime  of  forgery  and  the  utterance  of 
forged  paper,  to  wit,  did  feloniously,  in  the  said  city,  and  at 
the  time  aforesaid,  forge  and  utter,  well  knowing  the  same  to 
be  foiled,  two  several  acceptances  of  two  several  bills  of  ex- 
change, each  for  the  payment  of  one  thousand  pounds  ster- 
ling, lawftil  money  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  *  *  *  with  intent  thereby  to  defraud  the 
Governor  and  Company  of  the  Bank  of  England,  a  corpora- 
tion duly  created  by  and  existing  under  the  laws  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  aforesaid." 
What  follows  in  regard  to  conspiracy,  I.  regard  as  of  no  im- 
portance to  the  present  question.  If  it  does  not  strengthen 
the  case  made  against  the  accused,  it  may  be  regarded  as  sur- 
plusage, and  certainly  does  not  change  or  alter  the  meaning 
or  effect  of  what  I  have  cited  from  the  complaint.  The  ques- 
tion is,  does  what  I  have  thus  cited  show  a  case  of  forgery, 
within  the  treaty  ?  Not^hether  it  would  constitute  an  in- 
dictmfintfree  frona  special  exception.  I  have^no  hesTlatioh  in 
saying  that  it  does  charge  the  crime  of  forgery  at  the  common 
law,  however  it  may  fail  to  describe  it  with  the  particularity 
required  in  a  formal  indictment  for  the  offence. 
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I  do  not  deem  it  necessary  to  question  what  is  said  touch- 
ing the  requisites  of  the  complaint  in  this  respect,  in  In  re 
Henrich^  (6  BlatcJ^.  C.  C.  -S.,  414,)  or  in  In  re  Farez^  (7 
Id.y  34) ;  but  I  am  of  the  opinion  that  the  description  of  the 
offence  here  does  satisfy  the  requirement  of  the  Act  of  1848, 
which  authorizes  the  officer  to  issue  his  warrant  ^'upon  a 
complaint  charging  any  person  *  *  with  having  com- 
mitted *  *  any  of  the  crimes  enumerated  or  provided  for 
by  such  treaty." 

To  the  suggestion,  that  it  may  be  true,  and  may  appear, 
when  the  specific  instrument  is  produced,  that  the  prisoner 
had  authority  to  sign  the  name  or  names  alleged  to  be  forged, 
it  must  suffice  to  say — that  is  matter  of  defegce — the^gubiect 
of  proof.  Enoughfof  the'jM^inpIaintT^hi^it^s^^  a  prima 
facie  cagg^of  forgery. 

lo^to  the  suggestion,  that,  between  the  days  named  there 
may  be  a  large  number  of  acceptances,  each  of  which  would 
would  answer  the  description  in  this  complaint— every  pos- 
sible conjecture  on  the  subject  need  not  be  excluded  by  the 
terms  of  the  complaint.  It  would  be  possible  to  suggest  the 
same  thing,  if  the  complaint  named  a  precise  date,  with 
names,  and  when  payable,  &c.,  or  even  gave  a  copy  of  the 
bills  of  exchange.  Enoagh^  as  dreadjL-said,  that  the  com- 
pl^intm^kes^a^pWwa^j^  is  to  say,  this  is  enough 

to  give  jurisdictionlio  the  Commissioner.    It  is  in  that  aspect 
alone  that  I  am  considering  it. 

That  the  party  should  be  fairly  apprised  of  the  charge 
made,  and  with  such  fullness  as  is  reasonably  necessary  to  en- 
able him  to  meet  the  investigation,  may  be  conceded ;  but 
that  appertains,  after  jurisdiction  is  acquired,  to  the  conduct 
of  the  proceeding,  and  there  is  no  danger  that,  for  all  the 
purposes  of  the  inquiry,  whether  he  ought,  upon  the  proofs, 
to  be  committed,  the  investigation  will  not  furnish  him  with 
that  information,  in  respect  to  any  detail  not  contained  in  the 
complaint  as  it  now  reads.  It  is  the  duty  of  the  Commissioner 
to  proceed  with  entire  fairness  towards  the  prisoner,  in  every 
respect.    The  presumption  is  that  he  will  do  so.    It  is  suffi- 
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cient  for  the  qnestion  before  me,  that  he  has  jurisdiction  for 
that  purpose. 

(3.)  The  mandate  and  the  complaint  are  in  perfect  har- 
monj.  I  have  already  said,  that  I  deem  the  mandate  suffi- 
cient. It  is  no  ground  of  objection,  that  the  complaint  is 
more  specific  than  the  mandate.  Upon  the  assumption  that 
the  mandate  was  necessary,  and  required  the  officer  to  receive 
the  complaint,  there  arises  the  legal  inference,  that  the  com- 
plaint made  refers  to,  and  charges,  the  same  offence.  Upon 
the  argument  submitted,  whenever  the  complaint  embodied 
more  details  than  were  given  in  the  mandate,  it  could  be  suc- 
cessfully insisted,  that  they  did  not  appear  to  be  identical, 
and,  therefore,  jurisdiction  did  not  appear  hy  the  complaint. 

(4.)  As  to  variance  between  the  mandate  and  the  com- 
plaint and  warrant,  because,  in  the  former,  the  alleged  offender 
is  called  "  George  Macdonell,"  and,  in  the  latter  "  George 
Macdonell,  otherwise  Macdonnell,"  I  think  there  is  nothing 
in  the  objection.  The  warrant,  as  already  seen,  recites  the 
requisition  and  mandate,  and  shows,  unequivocally,  that  the 
warrant  is  issued  in  pursuance  thereof,  and  that  it  directs  the 
arrest  of  the  alleged  offender  named  therein.  The  suggestion 
in  the  nature  of  an  aliaSy  contained  therein,  does  not  describe 
a  different  person,  but  seeks  to  aid  in  his  complete  identifica- 
tion. I  do  not  doqbt  that  the  alias  designation  might,  if  it 
were  of  any  importance,  be  regarded  as  surplusage ;  but  it 
cannot  properly  be  construed  as  indicating  another  person. 
Identity  of  name  raises  the  presumption  of  identity  of  person. 

Like  observations  are  pertinent  to  the  supposed  variance 
in  this  respect  between  the  mandate  and  the  complaint,  which, 
as  already  suggested,  form  parts  of  the  same  record. 

Finally,  I  must  decline  considering  the  matter  not  alleged 
by  way  of  plea  or  traverse  to  the  return  of  the  marshal,  but 
urged  on  the  argument,  namely,  that  the  Commissioner  has 
already,  in  the  progress  of  his  proceeding,  received  in  evi- 
dence a  document  which  was  not  legally  admissible.  If  that 
suggestion  were  well  founded,  it  would  not  defeat  his  juris- 
diction.   What  may  be  the  effect  of  the  reception  of  the  evir 


100  SOUTHERN  DISTRICT  OF  NEW  YORK, 

In  re  George  Macdonnell,  on  Habeas  Corpus. 

dence,  if  it  were  deemed  inadmiBsible,  even  whether,  in  case 
the  facts  were  otherwise  clearly  proved,  it  would  have  any 
effect  to  avoid  the  finding  of  the  Commissioner,  it  is  nnneces- 
sary  now  to  say.  The  decision  in  In  re  Farez^  (7  Blaichf,  C. 
C,  jR.y  491,)  is  to  the  effect,  that  an  error  of  that  description 
does  not  defeat  the  jurisdiction  of  the  Commissioner,  or  in- 
validate the  arrest  upon  the  warrant,  or  entitle  the  prisoner 
to  be  discharged.  Besides,  it  is  in  no  case  proper  to  resort 
to  the  writ  of  habeas  corpiiSj  or  to  a  succession  of  such  writs, 
from  day  to  day,  for  the  purpose  of  reviewing  the  interlocu- 
tory decisions  of  the  Commissioner  upon  questions  of  that 
nature. 

To  the  suggestion,  that  the  Commissioner  had,  when  the 
writ  was  in  this  case  applied  for,  granted  an  adjournment  to 
enable  the  counsel  for  the  foreign  Government  to  produce 
testimony,  and  that  the  Commissioner  was  thus  unjustly  and 
unreasonably  protracting  the  investigation,  when,  in  fact,  up 
to  that  time,  there  had,  as  claimed,  been  no  legal  evidence 
produced,  I  must  say,  that  the  conduct  of  the  inquiry  is  com- 
mitted to  a  sworn  public  officer,  and  his  power  Jo  ffant  ad- 
jc^uraments,  at  thejnrt^nce^i^feither  partyjjsunquestionable. 
Often,  it  is  indispensable  to  a  jusfmqulry,  anSmayorten"^ 
necessary  for  the  protection  of  the  accused  from  an  unfounded 
<;harge.  The  Commissioner  must  exercise  a  just  and  reason- 
Able  discretion  on  that  subject.  The  ends  of  justice,  on  the 
one  hand,  and  the  rights  of  the  accused,  on  the  other,  cannot 
otherwise  be  preserved.  Should  that  discretion  be  abused, 
the  prisoner  can,  doubtless,  have  relief,  but  no  such  abuse  at 
present  appears.  The  practice  in  analogous  cases,  in  the  State 
wherein  the  proceedings  are  conducted,  is  said,  in  one  of  the 
cases  referred  to,  to  be  a  guide  to  the  Commissioner  in  the 
conduct  of  the  investigation.  If  this  be  so,  then  it  is  quite 
pertinent  to  refer  to  a  familiar  practice,  sanctioned  by  the 
Courts  of  this  State,  where  persons  charged  as  fugitives  from 
justice  are  sought  to  be  returned  to  another  State.  Not  only 
is  the  arrest  made,  and  the  accused  held  for  examination,  and 
time  allowed  for  the  purpose,  but  they  ^.re  even  held  for  a 
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reasonable  time,  to  enable  the  complaining  parties  to  procure 
the  necessary  requisition  for  their  delivery  to  the  Executive 
of  the  State  from  which  they  have  fled ;  and  the  practice  is  also 
familiar,  where  persons  are  charged  with  crime  within  the 
State  jurisdiction,  and  the  examination  is  pending,  to  adjourn 
the  same  from  time  to  time,  and,  when  such  persons  have 
been  brought  up  on  habeas  corpuSj  they  have  been  remanded, 
to  the  end  that  such  examination  may  be  continued  to  a  con- 
clusion. It  will,  also,  be  found,  that  the  practice  of  granting 
reasonable  adjournments  has  obtained  heretofore  in  all  extra- 
dition cases ;  and  there  is  no  reason,  either  of  favor  to  the 
prisoner,  jealousy  of  the  foreign  Government,  or  otherwise, 
why  it  should  not  prevail  in  those  cases  as  well  as  in  cases  of 
crime  alleged  to  have  been  committed  in  violation  of  our  own 
laws. 

What  I  have  said  seems  to  me  to  embrace,  either  expressly 
or  by  implication,  all  the  grounds  upon  which  the  discharge  of 
the  prisoner  is  claimed,  and  I  cannot  regard  them  as  sufiicient. 

Let  the  prisoner  be  remanded  to  the  custody  of  the  mar- 
shal, to  be  held  under  the  warrant  of  arrest  and  the  commit- 
ments of  the  Commissioner,  that  the  proceedings  on  the  in- 
quiry into  the  criminality  of  the  prisoner  may  be  continued, 
and  let  the  writs  of  habeas  corpus  and  certiorari  be  discharged. 


C.  Cadle,  Jr.,  Reoeiveb  of  the  First  National  Bank 

OF  Selma 

vs. 

BuroRD  A.  Tracy  and  others.    In  Equtty. 

T.,  A  resident  of  Kentucky,  and  a  creditor  of  a  national  bank  incorporated  under 
the  Act  of  Congress  of  June  8d,  1864,  (18  U.  8,  Stat  at  Largt^  99,)  and  located 
in  Alabama,  brought  a  suit  against  it,  in  the  Supreme  Court  of  New  York,  to 
recover  a  debt  alleged  to  be  due  from  the  bank  to  him,  and,  in  such  snit, 
attached  certain  moneyv  in  the  possession  of  a  national  bank  in  New  York,  as 
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the  property  of  the  Alabama  bank. '  The  suit  was  commenced  by  attachment 
and  publication  of  the  sunmone.  C,  who  was  appointed  receiyer  of  the  Ala- 
bama bank,  onder  the  proviaionB  of  the  said  Act,  was,  on  his  own  application, 
subetitnted  as  defendant  in  such  salt,  in  place  of  the  Alabama  bank,  with  the 
like  force  and  effect  as  if  the  suit  were  continued  in  the  name  of  sud  bank, 
and  thereupon  put  in  an  answer  therein,  settingr  tip  a  want  of  jurisdiction,  in 
the  State  Court,  over  him,  as  an  officer,  or  over  the  bank,  or  oyer  the  subject 
of  the  action,  and  other  defences.  The  suit  was  tried,  and  a  jud^ent  was 
rendered,  that  T.  recoyer  of  C,  as  receiver  of  the  bank,  a  certain  sum,  "  to  be 
levied  and  collected  of  the  moneys  and  property  whereon  an  attachment  has 
been  heretofore  levied  in  this  action."  Afterwards,  C.  filed  a  bill  in  equity  in 
this  Court,  against  T.  and  the  New  York  bank,  praying  for  an  injunction 
against  T.  from  proceeding  further  on  his  attachment,  or  on  any  judgment  in 
the  suit  in  which  such  attachment  was  issued,  and  for  the  payment  to  him,  C, 
of  the  moneys  in  the  hands  of  the  New  York  bank.  The  Code  of  Procedure 
of  New  YortE,  (§  227)  provides,  that,  in  an  action  arising  on  contract,  for  the 
recovery  of  money  only,  "  against  a  corporation  created  by,  or  under  the  laws 
of,  any  other  State,  government,  or  country,"  the  plaintiff,  at  the  time  of  issu- 
ing the  summons,  or  at  any  time  afterwards,  may  have  the  property  of  such 
corporation  attached,  in  the  manner  thereinafter  prescribed,  as  a  security  for 
the  satisfaction  of  such  judgment  as  the  plaintiff  may  recover.  The  same  Code, 
(§  427)  provides,  that  an  action  "  against  a  corporation  created  by,  or  under 
the  laws  of,  any  other  State,  government,  or  country,"  may  be  brought  in  the 
Supreme  Court  of  New  Yoi^k,  by  a  plaintiff  not  a  resident  of  the  State  of  New 
York,  "  when  the  cause  of  action  shall  have  arisen,  or  the  subject  of  the  action 
shall  be  situated,  within  the  State.**  The  bill  proceeded  on  the  ground  that 
the  State  Court  had  no  jurisdietion  of  the  suit  against  the  Alabama  bank,  be- 
cause it  could  not  acquire  jurisdiction,  in  invihan,  of  a  suit  against  a  corpora- 
tion created  under  said  Act,  and  also  because  the  cause  of  action  in  such  suit 
did  not  arise  within  the  State  of  New  York:  ffeld, 

(1.)  That,  so  far  as  the  provision  of  §  427  of  the  Code  of  New  York  was  con- 
cerned, the  Supreme  Court  of  New  York  had  jurisdiction  over  the  suit; 

(2.)  That  the  effect  of  the  provisions  of  the  67th  section  of  the  said  Act  of  June 
8d,  1864,  was  to  deprive  the  State  Court  of  jurisdiction  over  ttie  suit; 

(8.)  That  C.  was  not  estopped,  by  the  proceedings  in  the  suit  in  the  State  Court, 
from  questioning  the  jurisdiction  of  that  Court  over  him,  or  its  jurisdiction  to 
render  against  him  the  judgment  which  it  did  render ; 

(4.)  That  C.  was  entitled  to  the  relief  prayed  for. 

A  national  bank  incorporated  under  said  Act  can  be  sued  only  in  the  Courts  des- 
ignated in  the  67th  section  thereof. 

Whether  the  cause  of  action,  in  the  said  suit,  arose  in  New  York,  guere. 

In  the  case  of  a  corporation  aggregate,  no  waiver  of  an  objection  to  jurisdic- 
tion can  be  produced,  by  the  fact  that  the  corporation  appears  and  pleads  by 
attorney. 

(Before  Blatosfobd,  J.,  Southern  District  of  New  York,  April  23d,  1878.) 
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Blatchfokd,  J.  So  far  as  the  bill  of  Cadle,  the  plaintiff 
herein,  and  the  answer  of  the  defendant  Tracy,  raise  issues 
between  those  two  parties,  snch  issues,  and  the  subject-matter 
of  the  controversy  created  thereby,  are  the  same  as  in  the  suit 
in  the  Supreme  Court  of  New  York,  between  those  two 
parties. 

In  the  bill  in  this  suit,  the  plaintiff,  after  setting  forth  his 
title  as  receiver  of  the  First  National  Bank  of  Selma,  in  Ala- 
bama, under  the  Act  of  Congress  of  June  8d,  1864,  (13  U.  S. 
Stat,  at  Largey  99,)  avers,  that  the  Selma  Bank  became  insolv- 
ent as  early  as  the  16th  of  April,  1867;  that,  when  it  became 
insolvent,  part  of  its  assets,  amounting  to  $6,972  88,  in  cur- 
rency, and  $8,409  96,  in  gold  coin,  were  in  the  possession  of 
the  Ocean  National  Bank  of  the  city  of  New  York ;  that  the 
Ocean  Bank  still  has  such  assets ;  that  the  defendant  Tracy 
claims  a  part  of  them  under  an  attachment  issued  in  his  favor, 
as  a  creditor  of  the  Selma  Bank,  by  the  Supreme  Court  of 
New  York,  on  the  29th  of  April,  1867;  that  the  Selma  Bank, 
on  and  before  the  12th  of  April,  1867,  was  indebted  to  the 
United  States  in  more  than  $250,000 ;  that  the  United  States 
recovered  a  judgment,  for  that  amount,  against  said  bank,  in 
the  District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  on  the  20th  of  August,  1867;  and  that 
the  United  States  have  a  prior  lien  on  the  said  assets  in  the 
hands  of  the  Ocean  Bank.  The  prayer  of  the  bill  is,  that 
Tracy  may  be  enjoined  from  proceeding  further  on  his  attach- 
ment, or  on  any  judgment  in  the  suit  in  which  such  attach- 
ment was  issued,  and  that  the  moneys  in  the  hands  of  the 
Ocean  Bank  may  be  paid  to  the  plaintiff. 

The  answer  of  the  defendant  Tracy,  in  this  suit,  admits, 
that  the  Selma  Bank  became  insolvent  on  the  16th  of  April, 
1867 ;  that  the  Ocean  Bank  had  in  its  possession  the  assets 
referred  to ;  and  that  the  United  States  recovered  the  judg- 
ment above  mentioned.  It  then  avers,  that  the  Selma  Bank, 
on  the  16th  of  April,  1867,'gave  to  the  defendant  Tracy  eight 
drafts,  drawn  by  it,  on  the  Ocean  Bank,  all  dated  that  day^ 
for  $8,500  in  all,  payable  to  his  order ;  that  payment  of  the 
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drafts  was  demanded  of,  and  refused  by,  the  Ocean  Bank,  on 
the  27th  of  April,  1867;  that,  on  the  same  day,  advice  thereof 
was  duly  given  to  the  Selma  Bank ;  that,  on  the  29th  of  April, 

1867,  an  action  was  commenced  on  the  drafts,  by  Tracy, 
against  the  Selma  Bank,  in  the  Supreme  Court  of  New  York, 
by  publication  of  a  summons  and  by  attachment;  that,  on  the 
same  day,  the  attachment  was  duly  levied  by  the  sheriff,  on 
the  money  in  the  Ocean  Bank ;  that,  on  the  13th  of  May, 

1868,  an  order  was  made  in  that  suit,  on  the  application  of 
Cadle,  whereby  he,  as  receiver  of  the  Selma  Bank,  was  substi- 
tuted as  defendant  in  that  suit,  with  the  like  force  and  effect 
as  if  that  suit  were  continued  in  the  name  of  the  Selma  Bank ; 
that,  thereupon,  Cadle  interposed  an  answer  in  that  suit ;  that 
the  suit  was  tried,  and  Tracy  recovered  judgment  in  it  on  the 
9th  of  February,  1871,  for  $11,573  24,  to  be  levied  and  col- 
lected of  the  moneys  attached,  being  the  moneys  in  the  Ocean 
Bank ;  that  Cadle  appealed  from  the  judgment,  and  the  Gen- 
eral Term  of  the  Supreme  Court  aflBrmed  it ;  that  both  of  the 
judgments  remain  in  force ;  that  thereby  Trapy  has  a  lien  on 
said  moneys,  which  is  paramount  to  the  claim  of  Cadle,  and 
the  amount  of  the  judgments  ought  first  to  be  paid  out  of  said 
moneys,  and  the  rights  of  Cadle  extend  only  to  the  surplus  of 
said  moneys ;  that,  Cadle,  by  his  answer,  in  the  suit  in  the 
State  Court,  claimed,  as  his  defence,  that  the  State  Court  had 
no  jurisdiction  either  over  him,  as  an  oflScer,  or  over  the 
Selma  Bank,  or  over  the  subject  of  the  action ;  that  it  was  his 
duty,  as  receiver  of  that  bank,  to  make  such  disposition  of  its 
assets  as  was  required  by  the  Act  before  mentioned ;  and  that, 
to  permit  service  of  process,  in  that  suit,  by  attachment,  to  be 
effective,  or  to  make  him  amenable  to  that  suit,  would  be  con- 
trary to  law  and  to  said  Act ;  that  Cadle,  by  said  answer,  also 
set  up  the  said  indebtedness  of  the  Selma  Bank  to  the  United 
States,  and  the  said  judgment  in  favor  of  the  United  States, 
and  claimed  that  the  United  States  had  a  prior  lien  on  said 
moneys ;  that,  on  the  trial  of  that  suit,  the  State  Court  found, 
as  conclusions  of  law,  that  it  acquired  jurisdiction  over  the 
Selma  Bank  and  over  Cadle,  to   the  extent  of  the  funds 
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attached ;  that  it  had  jurisdiction  over  the  sabject  of  the  ac- 
tion ;  that  the  canse  of  action  arose  in  the  State  of  New  York ; 
that  the  said  Act  contained  no  provision  operating  to  defeat 
the  attachment  in  that  suit ;  that  the  United  States  had  not 
acquired  any  prior  lien  on  the  funds,  and  that  Tracy  was 
entitled  to  judgment  against  Cadle,  as  such  receiver,  for 
$10,766  48,  and  costs,  to  be  levied  and  collected  of  the 
attached  funds;  that  judgment  was  rendered  therefor,  and 
affirmed,  as  above  stated ;  that  the  bill  in  this  suit  is  for  the 
same  matters,  and  based  on  the  same  grounds,  as  were  set  up 
by  Cadle  in  the  said  suit  in  the  State  Court ;  that  all  the 
claims  and  rights  which  are  asserted  by  Cadle  in  said  bill,  in 
reference  to  the  moneys  in  the  Ocean  Bank,  were  asserted 
and  litigated  in  the  said  suit  in  the  State  Court,  and  were  de- 
cided adversely  to  Cadle,  and  in  favor  of  Tracy,  by  said  judg- 
ments ;  and  that  the  validity  of  the  claim  of  Tracy,  by  virtue 
of  tlie  attachment  and  judgments  in  the  said  suit  in  the  State 
Court,  and  the  right  of  Tracy  to  have  the  same  paid  out  of 
said  moneys,  was  finally  and  judicially  determined  by  the 
State  Court,  in  that  suit.  The  answer  then  states,  that  Tracy 
sets  up  the  said  judgments,  and  prays  the  same  benefit  of 
them,  and  of  the  matters  alleged  in  his  answer,  as  if  he  had 
specially  pleaded  the  same  in  bar  to  the  bill,  and  as  an  estop- 
pel to  the  plaintiff,' in  this  suit. 

The  record  of  the  proceedings  in  the  suit  in  the  State 
Court  is  in  evidence.  On  the  23d  of  April,  1868,  an  order 
was  made  in  that  suit,  continuing  it  in  the  name  of  the  Selma 
Bank,  under  the  provisions  of  the  Act  of  the  Legislature  of 
New  York,  of  April  26th,  1832,  {Sees.  Laws  of  1832,  cJiap. 
295,  §  4,)  until  a  final  judgment  should  be  had,  which  should 
have  the  like  efiect  on  the  rights  of  the  parties  as  if  the  cor- 
poration had  not  been  dissolved,  such  order  to  have  effect  as 
of  the  1st  of  June,  1867.  On  the  13th  of  May,  1868,  on  a 
motion  made  in  that  behalf,  by  Cadle,  as  receiver,  an  order 
was  made  in  that  suit,  that  Cadle,  as  receiver,  be  substituted 
as  defendant  therein,  with  the  like  force  and  effect  as  if  the 
action  were  continued  in  the  name  of  the  Selma  Bank. 
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In  July,  1868,  Cadle,  as  receiver,  put  in  his  answer,  in  the 
suit  in  the  State  Court.  That  answer  contained  the  aver- 
ments, and  raised  the  defences,  which  the  answer  of  Tracy  in 
this  suit  states  it  contained  and  raised.  On  the  trial,  the 
State  Court  found  to  the  effect  set  forth  in  said  answer  of 
Tracy,  and  the  judgment  referred  to  was  rendered,  and  ap- 
pealed from  by  Cadle,  and  affirmed. 

It  follows,  from  the  foregoing  facts,  that,  if  the  State  Court 
had  jurisdiction  to  render  the  judgment  which  it  did  render, 
between  Tracy  and  Cadle,  this  Court  cannot,  in  this  suit, 
re-examine  the  matters  settled  by  that  judgment,  as  between 
Tracy  and  Cadle. 

llie  summons  and  the  complaint,  in  the  suit  in  the  State 
Court,  asked  for  judgment  against  the  Selma  Bank  for  the 
amount  of  the  drafts,  and  the  judgment  rendered  was  a  judg- 
ment that  Tracy  recover  of  Cadle,  as  receiver  of  the  Selma 
Bank,  $10,766  48,  and  $806  76  costs,  being,  in  all,  $11,573  24, 
"to  be  levied  and  collected  of  the  moneys  and  property 
whereon  an  attachment  has  been  heretofore  levied  in  this 
action."  The  judgment  was,  in  form,  one  in  personam^ 
against  Cadle,  as  receiver  of  the  Selma  Bank,  to  be  collected 
out  of  the  attached  property. 

The  Code  of  Procedure  of  New  York,  (§  227,)  provides, 
that,  in  an  action  arising  on  contract,  for  the  recovery  of 
money  only,  "against  a  corporation  created  by  or  under  the 
laws  of  any  other  State,  government,  or  country,"  the  plaintiff, 
at  the  time  of  issuing  the  summons,  or  at  any  time  after- 
wards, may  have  the  property  of  such  corporation  attached,  in 
the  manner  thereinafter  prescribed,  as  a  security  for  the  satis- 
faction of  such  judgment  as  the  plaintiff  may  recover ;  and 
that,  for  the  purposes  of  that  section,  an  action  shall  be  deemed 
commenced  when  the  summons  is  issued,  provided  it  be  per- 
sonally served,  or  publication  thereof  be  commenced  within 
thirty  days.  The  same  Code,  (§  427,)  provides,  that  an  action 
"  against  a  corporation  created  by,  or  under  the  laws  of,  any 
other  State,  government  or  country,"  may  be  brought  in  the 
Supreme  Court  of  New  York,  by  a  plaintiff  not  a  resident  of 


APRIL,  1878.  107 


Cadle  V.  Tracy. 


the  State  of  New  York,  "  when  the  cause  of  action  shall  have 
arisen,  or  the  subject  of  the  action  shall  be  situated^  within 
the  State." 

The  record  of  the  suit  in  the  State  Court  shows,  that  Tracy- 
resided  in  Kentucky  when  the  suit  was  brought;  that  the 
Selma  Bank  was  a  corporation  created  under  the  Act  before 
mentioned ;  and  that  the  suit  was  commenced  by  attachment 
and  publication  of  the  summons. 

The  jurisdiction  of  the  State  Court  is  attacked,  on  the 
ground  that  such  Court  could  not  acquire  any  jurisdiction,  at 
least,  in  invitum^  of  a  shit  against  a  corporation  created  under 
the  Act  before  mentioned  ;  and  on  the  further  ground,  that 
the  cause  of  action,  in  the  suit  in  that  Court,  did  not  arise 
within  the  State  of  New  York. 

It  is  provided,  by  §  8  of  the  Act  before  mentioned,  under 
which  the  Selma  Bank  was  created,  that  every  association, 
formed  pursuant  to  the  provisions  of  the  Act,  shall  be  a  body 
corporate,  and,  by  its  name,  may  ^^  sue  and  be  sued,  complain 
and  defend,  in  any  Court  of  law  and  equity,  as  fully  as  natu- 
ral persons."  I  have  heretofore  held,  {The  Mantif^ra  Na£l 
Bank  of  Chicago  v.  Bamlc,  8  Blatchf.  C.  C.  i?.,  187,)  that 
the  e£fect  of  this  provision  is,  not  to  give  to  the  corporation 
the  capacity  to  be  sued  in  every  Court  within  the  United 
States,  whether  State  or  Federal,  or  to  give  to  every  such 
Court  jurisdiction  over  every  suit  which  may  be  brought  in  it, 
wherein  the  corporation  is  defendant;  that  its  only  proper 
effect,  as  regards  the  corporation,  when  a  defendant,  is,  to  pro- 
vide, that,  when  the  corporation  has  been  brought,  as  a  suitor, 
into  a  Court  which  has  jurisdiction  of  the  suit,  it  shall  stand 
in  Court,  in  all  respects,  in  the  same  position,  as  regards  its 
own  rights,  or  the  rights  of  others  against  it,  as  to  the  subject- 
matter  of  the  suit,  in  which  a  natural  person  who  is  a  suitor 
in  such  Court  can  stand ;  and  that  the  provision  leaves  the 
question,  as  to  the  proper  Court  in  which  the  suit  is  to  be 
brought,  in  respect  of  jurisdiction,  to  be  determined  by  other 
provisions  of  law. 

There  can  be  no  doubt,  I  think,  that  the  provision  of  §  427 
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of  the  Code  of  New  York,  before  cited,  gives  to  the  Supreme 
Court  of  New  York  jurisdiction,  so  far  as  that  provision  is 
concerned,  over  a  suit  against  a  national  bank  located  in  an- 
other State,  as  a  corporation  created  under  the  laws  of  another 
government,  in  favor  of  a  plaintiff  not  a  resident  of  the  State 
of  New  York,  in  the  cases  provided  for  by  that  section.  Such 
has  been,  in  effect,  the  construction  of  the  statute  of  New 
York  by  the  Courts  of  that  State.  In  Bowen  v.  TTie  First 
Natl  Bank  of  Medina^  (34  Bow.  Pr,  Bep.^  408,)  it  was  held 
by  the  General  Term  of  the  Supreme  Court  of  New  York, 
for  the  Eighth  District,  construing '§§  227  and  427  of  the 
Code,  that  the  Supreme  Court  of  New  York  had  jurisdiction, 
under  those  sections,  of  an  action  against  a  national  bank 
located  in  that  State,  and  also  jurisdiction  to  proceed,  by 
attachment,  against  the  property  of  such  bank,  in  an  action 
against  it,  arising  on  contract,  for  the  recovery  of  money  only, 
on  the  ground  that,  within  the  language  of  each  of  these  sec- 
tions, the  bank  was  a  corporation  created  by,  or  under,  the 
laws  of  another  government.  In  Cooke  v.  The  State  National 
Bank  of  Boston^  (50  Barbour^ a  S.  C.  R.^  389,)  it  was  held,  by 
the  Special  Term  of  the  Supreme  Court  of  New  York,  in  the 
First  District,  that  the  statutes  of  New  York  gave  to  the  Su- 
preme Court  of  New  York  jurisdiction  of  an  action  against  a 
national  bank  located  in  Massachusetts,  and,  also,  jurisdiction 
to  proceed,  by  attachment,  against  the  property  of  such  bank, 
the  decision  being  placed  on  the  ground,  that,  under  the  pro- 
visions of  the  Code  of  New  York,  a  national  bank  is  a  cor- 
poration created  under  the  laws  of  another  government,  at 
least,  where  it  is  located  in  another  State,  and  is  foreign  both 
in  its  origin  and  its  location.  Then  we  have  the  fact  of  the 
decision  of  the  Supreme  Court  of  New  York,  Special  Term 
and  General  Term,  in  the  suit  brought  by  Tracy  against  the 
Selma  Bank,  which  resulted  in  the  judgment  against  Cadle. 
No  decision  of  any  State  Court  of  New  York  is  cited,  giving 
any  other  interpretation  to  the  statutes  of  New  York  under 
which  the  suit  of  Tracy  was  brought,  and  the  attachment  was 
issued ;  and,  although  the  point  does  not  appear  to  have  been 
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passed  upon  by  the  highest  Court  in  New  York,  yet,  under  the 
settled  doctrine,  that  a  Federal  Court  will  follow  the  decisions 
of  the  State  tribunals  on  all  questions  depending  upon  the 
local  statute  laws  of  the  States,  it  must  be  held,  that,  so  far  as 
the  statutes  of  New  York  are  concerned,  the  Supreme  Court 
of  New  York  had  jurisdiction  to  entertain  the  suit  of  Tracy 
against  the  Selma  Sank,  and  to  proceed  against  the  property 
of  such  bank  by  attachment,  in  such  suit. 

But,  it  is  contended  that  the  jurisdiction  of  the  Supreme 
Court  of  New  York  over  that  suit  is  restricted  and  taken  away 
by  the  57th  section  of  the  said  Act  of  June  3d,  1864,  which 
provides,  ^'that  suits,  actions  and  proceedings  against  any 
association  under  this  Act,  may  be  had  in  any  Circuity  District 
or  Territorial  Court  of  the  United  States  held  within  the  Dis- 
trict in  which  such  association  may  be  established,  or  in  any 
State,  county,  or  municipal  Court  in  the  county  or  city  in 
which  said  association  is  located,  having  jurisdiction  in  similar 
cases,  provided,  however,  that  all  proceedings  to  enjoin  the 
comptroller  under  this  Act,  shall  be  had  in  a  Circuit,  District, 
or  Territorial  Court  of  the  United  States,  held  in  the  District 
in  which  the  association  is  located." 

It  is  urged,  on  the  part  of  Tracy,  that  the  expression, 
"  under  this  Act,"  in  the  57th  section,  where  it  occurs  first — 
"suits,  actions  and  proceedings  against  any  association  under 
this  Act," — has  the  same  meaning  which  it  must  necessarily 
have  where  it  occurs  the  second  time  in  that  section — "  pro- 
ceedings to  enjoin  the  comptroller  under  this  Act," — and  that 
it  refers,  in  both  cases,  solely  to  proceedings  provided  for  by 
the  Act ;  that,  where  it  first  occurs,  it  refers  to  proceedings 
which  seek  to  enforce  the  various  obligations  imposed  upon 
the  corporation  and  its  ofiicers,  to  guard  against  the  mal-ad- 
uiinistration  of  the  affairs  of  the  corporation,  and  to  collect 
the  penalties  and  determine  the  forfeitures  established  by  the 
Act ;  that  such  proceedings  are,  under  §  41,  suits  against  the 
association  to  collect  taxes  from  it,  and  to  collect  penalties  for 
not  making  returns,  and,  under  §  53,  suits  to  forfeit  the  fran- 
chise of  the  association  and  dissolve  it ;  that  such  proceedings 
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mnst,  from  the  general  principles  applicable  to  corporations, 
be  had  in  Courts  established  in  the  place  where  the  corpora- 
tion is  located ;  and  that  the  words,  "  under  this  Act,"  in  the 
57th  section,  are  only  equivalent  to  the  words,  "  arising  out  of 
the  provisions  of  this  Act,"  used  in  the  56th  section,  in  the 
enactment,  that  '^  all  suits  and  proceedings  arising  out  of  the 
provisions  of  this  Act,  in  which  the  United  States,  or  its 
officers  or  agents,  shall  be  parties,  shall  be  conducted  by  the 
District  Attorneys  of  the  several  Districts,  under  the  direction 
and  supervision  of  the  Solicitor  of  the  Treasury." 

There  is  much  force,  at  first,  in  this  view ;  and  it  derives 
some  strength  from  the  language  of  the  provision  of  the  8th 
section,  before  cited,  and,  also  from  a  consideration  of  the 
language  of  the  11th  and  59th  sections  of  the  prior  bank- 
ing Act  of  February  25th,  1863,  (12  U.  S.  Stat  at  Large^ 
665,)  which  latter  Act  was  repealed  by  the  62d  section  of  the 
Act  of  June  3d,  1864.  The  11th  section  of  the  Act  of  1863 
contained  the  same  provision  found  in  the  8th  section  of  the 
Act  of  1864,  that  the  association,  by  its  corporate  name,  could 
"  sue  and  be  sued,  complain  and  defend,  in  any  Court  of  law 
or  equity,  as  fully  as  natural  persons."  The  59th  section  of 
the  Act  of  1863  provided  that  "  suits,  actions,  and  proceedings, 
by  and  against  any  association  under  this  Act,  may  be  liad  in 
any  Circuit,  District  or  Territorial  Court  of  the  United 
States,  held  within  the  District  in  which  such  association 
may  be  established."  Considering  the  11th  section  of  the 
Act  of  1863  by  itself,  it  is  not  unreasonable  to  say,  that  that 
section  enacted,  that  the  corporation  could  sue  and  be  sued 
in  any  Court  which,  by  its  constitution  and  practice,  and  by 
the  actual  course  of  proceeding  in  the  particular  suit,  would 
have  jurisdiction  of  the  subject-matter  of  the  suit  and  of  the 
parties  thereto ;  and  that  this  was  a  provision  in  respect  to 
suits  which  might  arise  out  of  the  dealings  of  the  corporation 
with  other  persons,  in  the  way  of  its  business,  in  such  dealings, 
by  way  of  contract,  or  otherwise,  as  a  natural  person  might 
have,  in  his  relations  with  other  persons.  Then  came  the 
question  as  to  providing  for  suits  and  proceedings  arising  out 
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of  the  provisions  of  the  Act.  So,  the  55th  section  of  the 
Act  of  1863  was  enacted,  in  the  same  words,  before  cited,  as 
the  56th  section  of  the  Act  of  1864.  So,  also,  the  59th 
section  of  the  Act  of  1863  was  enacted,  in  the  words  before 
cited.  That  section,  in  terms,  provides  for  suits  "  by  and 
against  any  association  nnder  this  Act,"  while  the  57th  section 
of  the  Act  of  1864  provides  only  for  snits  *'  against  any 
association  under  this  Act."  The  29th  section  of  the  Act  of 
1863  provided,  as  does  the  50th  section  of  the  Act  of  1864, 
for  a  suit  by  an  association,  in  the  nearest  Circuit,  District,  or 
Territorial  Court  of  the  United  States,  on  the  denial  of  its 
failure  to  redeem  its  circulating  notes,  to  enjoin  the  comptroller 
of  the  currency  from  proceeding  to  wind  it  up.  So,  too,  the 
19th  section  of  the  Act  of  1863  made  the  association  liable 
to  a  suit  for  a  penalty  for  not  making  a  return,  and  the  60th 
section  of  that  Act  made  it  liable  to  a  suit  to  forfeit  its 
franchise  and  dissolve  it. 

In  the  case  of  The  Bank  of  the  United  States  v.  Deveaux^ 
(5  Oranchj  61,)  the  question  arose,  whether  the  Bank  of  the 
United  States,  incorporated  by  the  United  States  in  1791,  was 
competent  to  sue  in  a  Circuit  Court  of  the  United  States. 
The  Act  of  incorporation  conferred  on  the  corporation,  in 
terms,  {Act  of  February  2&th,  1791, 1  U.  S.  Stat,  at  Large,  192, 
§  3,)  the  capacity  to  ^'  sue  and  be  sued,  plead  and  be  impleaded, 
answer  and  be  answered,  defend  and  be  defended,  in  Courts 
of  record,  or  any  other  place  whatsoever."  But  the  Court 
held,  that  this  provision  did  not  enlarge  the  jurisdiction  of 
any  particular  Court,  but  only  gave  "  a  capacity  to  the  cor- 
poration to  appear,  as  a  corporation,  in  any  Court  which 
would,  by  law,  have  cognizance  of  the  cause,  if  brought  by 
individuals ; "  that,  if  that  clause  gave  jurisdiction  to  the 
Federal  Courts,  it  gave  it  equally  to  all  Courts  having  original 
jurisdiction ;  and  that  a  general  right  to  sue  in  all  Courts, 
and  in  any  Court,  did  not  imply  a  right  to  sue  in  the  Courts 
of  the  United  States,  unless  such  right  was  expressed.  The 
Court  based  this  view,  in  part,  on  the  fact,  that  the  Act,  in 
one  part  of  it,  authorized  a  suit  to  be  brought  against  the 
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directors  individually,  for  creating  an  excess  of  debt,  in  any 
Court  of  record,  Federal  or  State.  The  conclusion  was,  that 
no  right  was  conferred  on  the  bank,  by  its  act  of  incorporation, 
to  sue  in  the  Federal  Courts. 

In  enacting  the  banking  Act  of  1863,  it  was  necessary, 
then,  it  is  contended,  for  Congress,  if  it  desired  to  give  juris- 
diction of  proceedings  under  that  Act  to  the  Federal  Courts, 
to  so  enact,  in  terms.  The  29th  section  of  the  Act  of  1863, 
(in  terms  such  as  are  found  re-enacted  in  the  50th  section  of 
the  Act  of  1864,)  provided,  that  the  association  might  "  apply 
to  the  nearest  Circuit,  District,  or  Territorial  Court  of  the 
United  States,"  to  enjoin  the  comptroller  of  the  currency ; 
and  the  50th  section  of  the  Act  of  1868,  (in  terms  such  as 
are  found  re-enacted  in  the  53d  section  of  the  Act  of  1864, 
except  that  the  latter  Act  requires  the  suit  to  be  brought  by 
the  comptroller  of  the  currency,)  provided,  that  the  franchise 
of  the  association  might  be  adjudged  to  be  forfeited,  and  it 
might  be  declared  to  be  dissolved,  '*by  a  proper  Circuit, 
District,  or  Territorial  Court  of  the  United  States."  But,  the 
terms,  "  the  nearest "  Court,  and  "  the  proper  "  Court,  were 
entirely  vague.  Therefore,  it  is  said,  the  59th  section  of  the 
Act  of  1863  was  enacted,  giving  jurisdiction  to  particular 
Federal  Courts,  of  the  suits  by  the  association,  provided  for 
by  the  29th  section  of  that  Act,  and  of  the  suits  against  the 
association,  provided  for  by  the  19th  and  50th  sections  of 
that  Act. 

Passing  now,  to  the  Act  of  1864,  the  same  reasons,  it  is 
urged,  existed,  for  Congress  to  so  enact  in  terms,  if  it  desired 
to  give  jurisdiction  to  the  Federal  Courts  of  proceedings 
under  that  Act.  Hence,  it  is  said,  the  57th  section  of  the 
Act  of  1864  was  enacted,  giving  jurisdiction  to  particular 
Federal  Courts  of  the  suits  against  the  association,  provided 
for  by  the  4l8t  and  53d  sections  of  that  Act. 

The  diflScnlty  in  giving  such  a  restricted  meaning  to  the 
words,  "  under  this  Act,"  in  the  first  part  of  the  57th  section 
of  the  Act  of  1864,  as  vrill  confine  their  meaning  to  proceed- 
ings arising  out  of  the  provisions  of  that   Act  is,  that  the 
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provision  of  that  section  allowing  such  proceedings  to  be 
taken  "in  any  State,  connty  or  municipal  Court  in  the  county 
or  city  in  which  said  association  is  located,  having  jurisdiction 
in  similar  cases,"  can  have  no  scope  for  operation,  except  in 
respect  to  a  suit  under  the  4:l8t  section  of  the  Act  of  1864, 
against  the  association,  to  collect  a  penalty  for  not  making  a 
return — a  penalty  to  the  United  States,  and  one  which  it 
would  not  be  likely  to  sue  for  in  any  Court  but  a  Court  of 
the  United  States,  and  one  which  it  could  sue  for  in  such 
Court.  The  53d  section  of  the  Act  of  1864  requires,  that  a 
forfeiture  shall  be  adjudged  by  a  Court  of  the  United  States, 
and  the  suit  by  the  association,  to  enjoin  the  comptroller  of 
the  currency,  (even  if  the  word  "  against,'^  in  the  69th  section 
of  that  Act,  is,  under  the  intimation  in  Kennedy  v.  Gibson^ 
(S  Wallace^  498,  506,)  to  be  read  ''  by  and  against,"  as  in  the 
59th  section  of  the  Act  of  1863,)  must,  under  the  50th  and 
57th  sections  of  the  Act  of  1864,  be  brought  in  a  Court  of 
the  United  States. 

In  addition  to  the  fact,  that,  on  this  restricted  meaning  of 
the  words,  **  under  this  Act,"  there  is,  practically,  no  field  for 
the  operation  of  the  jurisdiction  given  to  the  State  Courts  by 
the  57th  section  of  the  Act  of  1864,  it  is  to  be  observed,  that 
Congress  was  creating  corporations  which  were  to  have  busi- 
ness connections  with  vast  numbers  of  persons,  and  were  ex- 
pected to  take  the  place  of  State  institutions  of  a  like  character. 
It  was,  therefore,  to  be  expected,  that  Congress,  in  clothing 
Buch  corporations  with  all  their  functions,  would  prescribe  in 
what  tribunals,  not  only  proceedings  against  them,  taken  un- 
der the  Act,  but  all  suits  against  them,  should  be  brought. 
As  the  corporations  are  created  by  Congress,  suits  against 
Buch  corporations  are  cases  arising  under  a  law  of  the  United 
States,  within  the  meaning  of  the  Constitution,  {AH,  3,  sec.  2,) 
and  it  was  competent  for  Congress  to  confer  on  the  Federal 
Courts  jurisdiction  over  such  suits.  {Od>orn  v.  TJie  Bank  of 
the  United  St/ztes,  9  Wheatonj  738.)  It  was,  also,  competent 
for  Congress  to  make  jurisdiction  of  such  suits  exclusive  in 
the  Federal  Courts.    {Martin  v.  Hunter^ 9  Lessee^  1  Wheaton^ 
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304,  336,  337 ;  The  JHoses  Taylor,  4  ^aUaoe,  411,  429.)  Un- 
der that  power,  it  could  allow  such  suits  to  be  brought  in  cer- 
tain specified  Federal  Courts,  in  terms  which  would,  by  nec- 
essary intendment,  exclude  all  other  Federal  Courts,  and  ex- 
clude all  State  Courts ;  and  it  could  qualify  the  exclusion  of 
State  Courts,  by  allowing  such  suits  to  be  brought  in  certain 
specified  State  Courts,  in  terms  which  would,  by  necessary 
intendment,  exclude  all  other  State  Courts. 

The  question,  in  the  present  case,  is,  as  to  what  Congress 
has  done,  in  that  regard,  by  the  enactments  in  the  8th  and 
67th  sections  of  the  Act  of  1864.  The  language  of  the  opinion 
of  the  Supreme  Court  in  Kennedy  v.  Gibson,  (before  cited,) 
treats  the  59th  section  of  the  Act  of  1863,  and  the  57th  section 
of  the  Act  of  1864,  as  providing  for  suits  generally,  and  not 
merely  for  proceedings  arising  under  the  statute,  although  the 
point  was  not  involved  in  that  case.  That  is,  also,  the  view 
of  the  Supreme  Court  of  Massachusetts,  in  Crocker  v.  The 
Marine  National  Bank  of  New  York,  (101  Mass.,  240^  A 
suit  "  against  any  association  under  this  Act "  means,  a  suit 
against  any  association  created  under  the  Act.  An  ^^  associa- 
tion under  this  Act"  means,  properly  interpreted,  and  in 
ordinary  speech,  "  an  association  existing  or  formed  under 
this  Act ;"  because,  if  an  association  at  all,  it  is  one  under  the 
Act,  and,  having  no  existence  except  from  the  Act,  it  is  an 
association  under,  that  is,  by  virtue  of,  the  Act. 

Now,  if  the  8th  section  stood  alone,  the  association  might 
be  sued  in  any  Court  which  had  authority  to  exercise  jurisdic- 
tion over  it.  But,  the  57th  section  must  be  regarded  as  in- 
tended to  regulate  the  whole  subject  of  jurisdiction  over  suits 
against  associations.  It  gives  jurisdiction  to  the  Federal 
Courts  of  the  District  in  which  the  association  is  established. 
Under  this  provision,  a  citizen  of  the  State  where  the  associa- 
tion is  established,  as  well  as  a  citizen  of  another  State,  may 
sue  it  in  such  Federal  Courts.  So,  also,  the  section  provides 
that  the  association  may  be  sued  in  any  State  Court  in  the 
county  or  city  in  which  it  is  located,  which  has  jurisdiction  in 
similar  cases.     It  is  true,  that  the  word  used  is  "  may,"  and 
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that  that  word  is  ufled,  in  the  section,  in  reference  to  both 
Federal  Courts  and  State  Courts.    But,  that  word  cannot,  in 
regard  to  the  State  Courts,  be  regarded  as  permissive  or  ena- 
bling, because  under  the  8th  section,  a  State  Court  in  the 
county  or  city  in  which  the  association  is  located,  having  juris- 
diction in  similar  cases,  might  have  jurisdiction  of  a  suit 
against  the  association^  if  the  State  authority  so  provided ; 
and,  therefore,  the  provision  of  the  57th  section,  in  regard  to 
State  Courts,  if  merely  permissive  or  enabling,  is  surplusage, 
and  contains  no  more  than  was  already  contained  in  the  8th 
section.     Under  the  59th  section  of  the  Act  of  1863,  Congress 
made  the  jurisdiction  of  suits  against  associations  exclusive  in 
the  Federal  Courts  of  the  District  in  which  the  association 
was  established.    Under  the  57th  section  of  the  Act  of  1864, 
it  extended  such  jurisdiction,  also,  to  certain  specified  State 
Courts.     But,  there  is  a  clear  indication  that  the  jurisdiction 
of  such  suits  by  State  Courts  was  intended  to  be  confined  to 
the  State  Courts  specified.     If  this  is  not  so,  there  was  no 
need  of  saying  anything  about  State  Courts,  in  the  57th  sec- 
tion of  the  Act  of  1864.     The  State  Courts  specified  in  that 
section  are  already  covered  by  the  8th  section  of  the  same 
Act.     It  cannot  be  supposed  that  Congress  did  not  intend 
that  the  provision  in  the  57th  section  in  regard  to  State 
Coarts  should  have  some  meaning,  and  it  can  have  none  un- 
less as  a  restriction  on  the  general  provision  in  regard  to  ju- 
risdiction found  in  the  8th  section. 

Moreover,  Congress  having  provided  for  the  creation  of 
these  associations,  and  having  power  to  say  where  they  may 
be  sued,  when,  taking  the  8th  and  57th  sections  of  the  Act 
together,  we  find  that  Congress  has  prescribed  that  they  may 
be  sued  in  certain  designated  Courts,  it  is  a  proper  construc- 
tion of  the  language,  to  hold,  that  they  must  be  sued  in  those 
Coarts,  and  cannot  be  sued  in  any  others. 

The  only  reported  decision  to  which  I  have  been  referred, 
which  holds  that  the  suit  of  Tracy  against  the  Selma  Bank 
could  be  maintained,  is  that  of  Cooke  v.  The  State  Ifational 
Bank  cf  Bodon^  (before  cited,)  in  December,  1867,  which 
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holds,  that  the  provisions  of  the  57th  section  of  the  Act  of 
1864  do  not  control  or  modify  those  of  section  8  of  the  same 
Act.  The  subject  is  not  discussed  in  the  opinion  delivered  in 
that  case,  and  the  decision  seems  to  be  put  principallj  on  the 
ground,  that,  unless  the  State  Courts  of  New  York  have  juris- 
diction of  a  suit  against  a  National  Bank  located  in  another 
State,  such  bank  could,  by  removing  its  funds  to  New  York^ 
place  them  beyond  the  reach  of  any  action  that  could  be 
brought  against  the  corporation.  Congress  must  be  presumed 
to  have  considered  that  question,  when  limiting  the  jurisdic- 
tion of  the  State  Courts  by  the  57th  section,  and  to  have  re- 
garded the  provisions  made  by  the  Act  for  obtaining  posses- 
sion of  the  assets  of  an  insolvent  bank  as  sufficient. 

The  Supreme  Court  of  Massachusetts,  in  the  case  before 
cited,  by  the  unanimous  opinion  of  six  judges,  in  a  suit 
brought  in  Massachusetts  against  a  National  Bank  located  in 
New  York,  held,  that,  notwithstanding  the  provision  of  the 
8th  section  of  the  Act  of  186:l-,  the  57th  section  of  that  Act, 
in  designating  the  locality  of  the  Federal  and  State  Courts  in 
which  suits  may  be  brought  against  associations,  had  regu- 
lated the  whole  subject  of  suits  against  them,  and  had  excluded 
the  power  to  bring  suits  against  them  in  any  Courts  except 
those  designated  in  that  section.  The  subject  appears  to  have 
been  carefully  considered  by  that  tribunal.  In  the  suit  against 
the  Selma  Bank  by  Tracy,  no  opinion  by  either  the  special  or 
the  general  term  is  furnished  to  me. 

On  a  full  consideration  of  the  question,  I  must  hold,  that 
the  Supreme  Court  of  New  York  had  no  jurisdiction  of  the 
suit  of  Tracy  against  the  corporation,  on  the  ground  that 
such  jurisdiction  was  forbidden  to  it  by  the  57th  section  of 
the  Act  of  1864. 

This  conclusion  makes  it  unnecessary  to  consider  the  point 
arising  under  the  statute  of  New  York,  as  to  whether  the 
cause  of  action  on  the  drafts  arose  in  New  York.  I  only 
desire  to  say,  that  I  do  not  mean  to  be  understood  as  assenting 
to  the  view,  that  such  cause  of  action  did  arise  in  New  York. 

It  is  contended,  that  Cadle,  by  procuring  himself  to  be 
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made  a  defendant,  as  receiver  of  the  bank,  in  the  suit  of 
Tracy,  submitted  hiniself  to  the  jurisdiction  of  the  State 
Court,  and  that,  however  it  may  have  been  as  to  the  jurisdic- 
tion of  that  Court  over  the  bank,  when  the  suit  was  brought, 
Cadle  is  estopped  from  questioning  its  jurisdiction  over  him, 
or  its  jurisdiction  to  render  against  him  the  judgment  which 
it  did  render.  The  answer  to  this  view  is  obvious.  By  the 
order  of  the  State  Court,  of  May  18th,  1868,  Cadle,  as 
receiver,  was  substituted  as  defendant  in  the  action,  with  the 
like  effect  as  if  the  action  were  continued  in  the  name  of  the 
bank.  Such  are  the  express  terms  of  the  order.  Therefore, 
the  substitution  of  Cadle  as  defendant  can  have  no  effect,  in 
respect  to  the  jurisdiction  of  the  Court  in  the  action,  over  its 
subject-matter,  and  over  the  bank  as  defendant,  to  confer  a 
jurisdiction,  in  those  particulars,  which  the  Court  would  not 
have  had  if  Cadle  had  not  been  substituted  as  defendant. 
Oadle,  after  being  appointed  receiver,  moved,  in  the  State 
Court,  in  the  suit,  at  special  term,  to  discharge  the  attachment. 
The  motion  was  denied.  That  decision  was,  on  an  appeal  by 
C^uUe,  affirmed  by  the  general  term.  Cadle  then  appealed  to 
the  Court  of  Appeals.  That  Court  held,  (37  New  York^ 
£23,)  that  Cadle  had  no  status  to  make  such  a  motion,  because 
he  was  not  a  party  to  the  suit.  Cadle  then  procured  himself 
to  be  made  a  party  to  it,  in  the  mannel*  stated.  But  it  was, 
at  most,  as  representative  and  agent  of  the  corporation,  that 
he  became  such  party,  if,  indeed,  he  can  be  considered,  as 
regards  that  suit,  and  as  regards  the  plaintiff  therein,  as 
representing  anything  except  the  fiinds  attached  therein. 
Tracy  had  no  cause  of  action  against  Cadle.  He  proceeded 
in  the  suit,  after  Cadle  was  made  defendant,  to  establish  the 
original  cause  of  action  against  the  bank,  on  which  the  suit 
had  been  brought,  and  to  establish  it  under  a  summons  and 
complaint  against  the  corporation,  and  under  the  same  sum- 
mons and  complaint  which  were  originally  put  in  against  the 
corporation  in  the  suit.  The  judgment  is  against  Cadle,  as 
receiver,  to  be  collected  of  the  moneys  attached — that  is, 
against  Cadle,  as  receiver,  so  far  as  the  moneys  attached  were 
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concerned,  and  against  him,  as  receiver,  to  that  extent  only, 
or  as  receiver  of  those  moneys.  Tracy  was  not  establishing 
or  enforcing  any  other  right,  against  those  moneys,  but  such 
right  as  he  had  to  collect  his  debt  oat  of  those  moneys,  in  the 
suit  he  had  broaght  against  the  bank.  Cadle,  then,  having 
come  in,  and,  in  his  answer  in  that  suit,  raised  the  point,  that 
the  Court  had  no  jurisdiction  to  entertain  originally  the  suit 
against  the  bank,  or  to  issue  the  attachment,  cannot  be 
regarded  as  having,  by  that  act,  conferred  any  jurisdiction  on 
the  Court,  to  render  the  judgment  which  it  did  render,  which 
it  would  not  have  had  if  the  suit  had  proceeded  without  the 
substitution  of  Cadle  as  a  defendant.  In  The  Commercial  <Sk 
JSaUroad  Bank  of  Viekshurg  v.  Slocorriby  (14  PeterSy  60,  65,) 
it  is  held,  that,  in  the  case  of  a  corporation  aggregate,  no 
waiver  of  an  objection  to  jurisdiction  can  be  produced  by  the 
fact  that  the  corporation  appears  and  pleads  by  attorney, 
'^  because,  as  such  a  corporation  cannot  appear  but  by  attorney) 
to  say  that  such  an  appearance  would  amount  to  a  waiver  of 
the  objection,  would  be  to  say,  that  the  party  must,  from 
necessity,  forfeit  an  acknowledged  right,  by  using  the  only 
means  which  the  law  affords  of  asserting  that  right."  This 
principle  must  apply,  a  fortiori^  to  the  case  of  an  insolvent 
and  dissolved  corporation,  represented  by  a  receiver  of  its 
assets,  acting  under  specific  provisions  of  law.  If  the  State 
Court  had  no  jurisdiction  originally  of  the  suit  against  the 
corporation,  and  no  right  to  attach  the  funds,  it  had  no  juris- 
diction to  render  the  judgment  it  did  render,  and  the  question 
stands,  in  this  Court,  as  if  Cadle  had  never  been  made  & 
defendant,  or  answered,  in  the  suit  in  the  State  Court,  but 
had,  instead,  brought  this  present  suit,  in  this  Court. 

As  the  State  Court  had  no  jurisdiction,  the  attachment, 
which  is  the  only  claim  asserted  by  Tracy  to  a  right  to  the 
moneys  in  the  hands  of  the  Ocean  Bank,  must  fall,  and  the 
plaintiff  must  have  a  decree,  declaring  his  title  to  such 
moneys  to  be  free  from  any  claim  made  by  Tracy.  Of  his 
title  to  them,  under  the  Act,  the  claim  of  Tracy  being  out  of 
the  way,  and  of  his  right  and  duty,  under  the  50th  section,  to 
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collect  them,  and  of  his  right  to  bring  this  suit,  in  this  Court, 
to  collect  them,  there  can  be  no  doubt.  {Kennedy  v.  Gihson^ 
8  Wallace,  4:98.) 

Some  disposition,  before  a  decree  can  be  entered,  must  be 
made  of  the  case  as  against  the  defendant  Kellj,  as  late 
sheriff,  either  by  taking  the  bill  as  confessed  against  him,  or 
otherwise.  The  injunction  prayed  for  against  Tracy  must 
issue.  As  the  bill  sets  up  and  admits  the  lien  of  the  United 
States  on  the  moneys  in  the  Ocean  Bank,  and  the  answer  of 
the  United  States  Attorney  also  claims  such  lien,  such  lien 
must  be  recognized  and  declared  by  the  decree,  in  respect  of 
such  moneys  as  the  Ocean  Bank  shall  be  decreed  to  pay. 

The  bill  claims,  that  the  Ocean  Bank  should  pay  to  the 
plaintiff  the  full  sums  of  money,  with  interest  from  April 
15th,  1867.  That  bank  has  gone  into  insolvency.  Its  re- 
ceiver, by  his  answer,  sets  up,  that  he  has  declared  dividends 
of  70  per  cent,  from  the  assets  of  that  bank,  and  expects  to 
declare  further  dividends  therefrom.  He  also  admits,  that 
the  Ocean  Bank  had  the  $6,972  88,  in  currency,  and  the 
$8,409  96,  in  gold  coin,  and  avers,  that  the  latter  has  been 
converted  into  $9,155*43,' in  currency,  making  an  aggregate 
of  $16,128  31,  in  currency,  and  that  he  has  70  per  cent,  of 
that  sum  in  his  possession,  to  the  credit  of  the  Selma  Bank, 
and  payable  as  may  be  decreed  by  this  Court.  The  plaintiff, 
in  a  special  replication  to  such  answer,  objects  to  the  sale  of 
the  gold,  and  claims  that  the  receiver  of  the  Ocean  Bank 
should  account  for  the  gold  and  currency,  with  interest,  as  a 
special  fund  or  trust,  unaffected  by  any  ability  to  declare  any 
dividends.  This  question  has  not  been  discussed  on  the  part 
of  the  receiver  of  the  Ocean  Bank,  and  the  parties  interested 
in  it  are  entitled  to  be  heard  upon  it. 

Sterne  Chittenden^  for  the  plaintiff. 

Eugene  Smithy  for  Tracy. 

Henry  E.  Tremaiuy  for  the  United  States  Attorney. 
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JuLEB  Chapon  v8.  Henky  A.  Smythe. 

Id  ooDBtrniog  the  8th  section  of  the  Act  of  June  80th,  1864,  (18  U.  &  8taL  at 
Large,  210,)  which  impofles  a  duty  of  sixty  per  cenhun  ad  valorem  on  "  all 
dress  and  piece  silks,  ribbons,  and  silk  yelvets,  or  velvets  of  which  silk  is  the 
component  material  of  chief  yalae,"  that  clause  must  be  construed  in  the 
same  manner  as  if  the  word  "  ribbons  "  read  '*  silk  ribbons." 

(Before  Sxallvt,  J.,  Southern  District  of  New  York,  April  2.'itb,  1878.) 

This  was  a  suit  against  the  collector  of  the  port  of  New 
York,  to  recover  back  duties  paid  under  protest. 

Sidney  Webster^  for  the  plaintiff. 

Henry  E.  Tremain^  {Assistant  District  Attorney^  for  the 
defendant. 

After  the  close  of  tlie  evidence,  Judge  Smalley  said : 
This  is  an  action  of  assumpsit,  to  recover  back  duties  al- 
leged to  have  been  illegally  exacted  by  the  defendant,  as  col- 
lector of  the  port  of  New  York,  on  Various  importations  of 
ribbons  made  by  the  plaintiff.  The  controversy  is,  as  to 
whether  the  goods  should  have  paid  a  duty  of  ^ixij  per  cen- 
tum^ or  fifty  per  centum^  ad  valorem.  The  defendant  claims 
that  the  law  imposed  the  duty  of  sixty  per  centum^  which  he 
levied.  The  plaintiff  claims  that  the  law  imposed  only  fifty 
per  centum.  The  most  important  question  in  the  case  is  one 
purely  of  law.  There  is  only  one  question  of  fact  for  the  jury 
to  pass  upon. 

The  8th  section  of  the  Act  of  June  30th,  1864,  (18  U.  S. 
Stat,  at  Zargey  210,)  provides,  that,  on  and  after  the  Ist  of 
July,  1864,  a  duty  of  sixty  per  centum  ad  valorem  shall  be 
imposed  on  '^  all  dress  and  piece  silks,  ribbons,  and  silk  vel- 
vets, or  velvets  of  which  silk  is  the  component  material  of 
chief  value."  It  is  clainfid  by  the  defendant,  that  the  word 
''  ribbons,"  as  so  i  i  all  ribbons^^  matter  of  what 

material  manufact  er  of   "  silk  and  cotton. 
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or  entirely  of  cotton.  The  word  "  ribbon  "  was  first  intro- 
dnoed  into  tariff  Acts  in  the  16th  section  of  the  Act  of  March 
2d,  1861,  (12  v.  S.  Stai.  at  Large,  186,)  which  enumerates, 
among  silk  goods,  ^^  silk  ribbons."  The  same  expression,  with 
the  same  context,  is  renewed  in  the  2d  section  of  the  sab- 
sequent  Act  of  August  5th,  1861,  {Id.,  298.)  In  the  Act  of 
June  30th,  1864,  fabrics  made  of  different  materials  are  class- 
ified in  different  sections.  Thus,  the  6th  section  of  that  Act, 
which  is  a  cotton  section,  contains  an  enumeration  of  various 
manufactures  of  cotton,  the  general  duty  imposed  thereon 
being  thirty-five  fer  centum  ad  valorem.  The  7th  section  of 
that  Act  provides  for  linen  goods ;  and  the  8th  section,  which 
relates  to  the  question  before  us,  is  a  silk  section. 

It  is  conceded,  in  this  case,  by  both  parties,  that  there  are 
three  kinds  of  ribbons  made,  of  one  or  both  of  two  different 
materials.  There  are  many  fancy  names  given  to  such  rib- 
bons, but  these  are  of  no  consequence  here.  There  are  ribbons 
made  entirely  of  silk ;  others  made  of  silk  and  cotton ;  and 
others  made  entirely  of  cotton. 

If  the  language  of  the  statute  is  clear  and  unambiguous,  it 
must,  unquestionably,  govern.  If,  however,  the  language  in 
which  the  intention  of  Congress  is  expressed  is  capable  of  two 
constructions,  we  must  look  at  previous  legislation,  together 
with  that  of  the  same  session  of  Congress  in  relation  to  other 
articles.  It  is  alleged,  on  the  part  of  the  defendant,  that  the 
word  ^^  ribbons,"  as  used  in  the  clause  of  the  8th  section  of 
the  Act  of  1864  which  is  under  consideration,  means  every 
description  of  ribbons.  Bat,  it  must  be  borne  in  mind  that 
the  8th  section  is  a  silk  section,  in  which  silk  is  the  material, 
and  the  only  material,  specifically  named.  The  defendant 
contends,  however,  that  the  word  "  ribbons  "  includes  every 
description  of  ribbons,  no  matter  of  what  material  made,  and 
that  cotton  ribbons  would  be  included,  at  a  duty  of  sixty  per 
cerUum  ad  valorem.  But,  can  it  be  supposed  that  Congress 
istended  to  make  cotton  ribbons  pay  more  than  any  other  de- 
scription of  cotton  goods  ?  Other  cotton  fabrics  pay  thirty- 
five /i^r  centum.    The  Court  will  not  give  to  the  clause  such 
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an  interpretatioD,  unless  the  language  is  clear  and  explicit.  I& 
the  langaage  thus  clear  and  ^plicit,  or  is  it  fairlj  capable  of 
two  constructions?  Mj  own  conviction  is,  that  the  clause 
should  be  read  as  though  the  word  ^'  silk  "  was  inserted  before 
the  word  "  ribbons,"  as  it  is  before  "  velvets."  I  am  by  no- 
means  clear  that  this  is  not  the  only  grammatical  construction. 
But  if  it  be  not,  the  clause  is  fairly  susceptible  of  this  con- 
struction, if  we  consider  the  evident  purpose  of  Congress  to 
make  cotton  goods  pay  one  rate  of  duty,  linen  goods  another 
rate,  and  silk  goods  another,  and  a  still  higher,  rate. 

It  may  be  said,  that  the  words,  '^  or  velvets  of  which  silk 
is  the  component  material  of  chief  value,"  includes  velvets  of 
silk  and  cotton.  That  is  true,  but  the  inclusion  is  by  express 
terms.  If,  therefore.  Congress  intended  to  include  ribbons 
'^  of  which  silk  is  the  component  material  of  chief  value,"  a» 
well  as  velvets,  the  words,  "  or  ribbons,"  would  have  been  in 
serted  after  the  words  "  or  velvets."  The  omission  to  do  so 
indicates,  I  think,  that  Congress  did  not  intend  to  include 
ribbons,  as  "  velvets  of  which  silk  is  the  component  material 
of  chief  value." 

I  decide,  therefore,  for  the  purpose  of  this  trial,  that  it  was 
the  intention  of  Congress  that  only  silk  ribbons  should  pay  a 
duty  of  sixty  per  centum^  and  that  silk  and  cotton  ribbons, 
with  silk  as  the  component  material  of  chief  value,  should 
pay  a  duty  of  only  fifty  per  centunhy  and  that  cotton  ribbons 
should  pay  a  duty  of  thirty-five^?^  centum*  Such  a  construc- 
tion harmonizes  all  the  sections  of  the  Act  of  1864,  which  the 
construction  contended  for  by  the  defendant  does  not,  because, 
if  the  word  "  ribbons  "  includes  every  description  of  ribbons, 
it  necessarily  embraces  cotton  ribbons. 

Much  evidence  has  been  offered,  as  to  what  article  is 
known  or  called  a  ribbon.  But,  it  is  agreed,  on  both  sides, 
that  the  fabrics  in  controversy  were  known  to  trade  and 
commerce  as  ribbons ;  and,  therefore,  the  word  must  apply  to 
them. 

It  is  urged,  that  the  construction  which  I  have  announced 
is  in   conflict  with  the  opinion  of  the  learned  judges  who 
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decided  the  case  of  Lane  v.  JSusseU^  in  the  First  Circuit,  {12 
Int.  Rev.  Reoordy  105.)  Perhaps  it  is,  but  I  think  not  neces- 
sarily so.  In  that  ease,  there  was  an  ^'  agreed  statement  of 
facts ; "  and  it  does  not  appear  that  anything  was  said  about 
cotton  ribbons.  It  does  not  appear  that  the  existence  of  such 
an  article,  in  trade  and  commerce,  as  ribbons  composed  wholly 
of  cotton,  was  made  known  to  the  Court.  No  reference  is 
made  to  such  an  article,  either  in  the  agreed  statement  or  in 
the  opinion  of  the  Court.  If  it  had  appeared  to  the  learned 
judges  that  there  were  cotton  ribbons,  as  well  as  silk  ribbons, 
and  silk  and  cotton  ribbons,  I  am  inclined  to  think  they 
would  have  come  to  a  different  conclusion.  But,  whether 
they  would  or  not,  their  decision  is  not  necessarily  binding 
upon  this  Court.  This  Court  decides  the  law  as  it  understand 
it;  and  so  does  the  Circuit  Court  for  Massachusetts.  If 
either  is  wrong,  there  is  a  higher  tribunal,  a  common  superior, 
to  correct  either  that  Court  or  this. 

I  am  the  more  confirmed,  however,  in  my  conclusion,  for 
another  reason.  The  subject  has  attracted  the  attention  of 
the  Secretary  of  the  Treasury,  and  he*  has  examined  it,  and 
called  upon  his  law  advisers  for  their  opinion.  The  solicitor 
of  the  Treasury  is  the  special  law  adviser  of  the  Treasury 
Department,  and  one  of  the  highest  law  oflScers  of  the 
Government.  He  appears  to  have  come  to  the  same  con- 
clnsion  as  the  one  I  now  announce,  to  wit,  that  the  section 
should  be  read  as  though  the  word  '^  silk "  were  inserted 
before  the  word  ''ribbons."  Not  satisfied,  however,  with 
this  opinion  of  the  solicitor,  the  secretary  applied  to  the 
Attorney  General,  the  highest  law  oflScer  of  the  Government. 
He  gave  the  subject  a  careful  examination,  and,  in  an  elaborate 
and  well  considered  opinion,  came  to  the  same  conclusion,  to 
wit,  that  the  clause  should  be  read  as  if  the  word  "  silk  " 
were  written  before  the  word  "ribbons."  In  respict  to 
every  description  of  ribbons  but  velvet  ribbons,  duties  are 
now  levied,  as  I  understand,  in  compliance  with  the  construc- 
tion thus  given  to  this  statute  by  the  Attorney  General. 

Therefore,  the  only  question  for  the  jury  is  this — How 
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were  the  ribbons  in  qaestion  known  in  commerce  in  1864, 
and  when  they  were  imported,  which  was  in  1867?  Were 
they  known  in  the  trade  as  silk  goods  or  as  silk  and  cotton 
goods?  If  they  were  known  in  the  trade  as  silk  ribbons, 
although  they  were  not  in  point  of  fact  made  wholly  of  silk, 
they  were  liable  to  a  duty  of  sixty  per  centum.  It  is  conceded 
that  these  ribbons  are  not  manufactured  entirely  of  silk,  but 
are  made  of  silk  and  cotton,  with  silk  as  the  component 
material  of  chief  value.  The  evidence  being  that  the  ribbons 
were  manufactured  of  silk  and  cotton,  it  is  for  the  defendant 
to  show,  to  the  satisfaction  of  the  jury,  that  they  were  known, 
and  bought  and  sold  in  trade,  in  1864,  and  at  the  date  of 
their  importation,  as  "silk  ribbons."  If  the  jury  shall  find 
that  they  were  so  known  and  bought  and  sold,  at  those  dates, 
they  will  find  a  verdict  for  the  defendant.  If,  on  the  contrary, 
the  jury  shall  find,  that,  upon  the  evidence,  the  ribbons  in 
-controversy  were  not  known  in  trade  and  commerce  as  silk 
ribbons,  they  will  find  a  verdict  for  the  plaintiflf.  These  are 
the  general  propositions  of  law  which  will  be  given  to  the 
jury  for  their  guidance,  and  I  announce  them  in  advance 
of  the  arguments  to  the  jury,  in  order  that  the  counsel  may 
know  to  what  questions  of  fact  the  testimony  is  to  be  applied, 
and  what  facts  the  jury  will  be  directed  to  pass  upon. 

The  jury  found  a  verdict  for  the  plaintifi: 
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The  extradition  Conyention,  of  June  16th,  1862,  (10  U,  S.  Siat,  at  Largt,  964^ 
between  the  United  States  and  ProBsia,  for  "  the  mutnal  delivery  of  criminals, 
fngitiyefl  from  jnatice/'  in  certain  cases,  proTides,  that  the  contracting  partiee 
shall,  on  reqnidtion,  delirer  np  to  justice  aU  persons  who,  being  charged  with 
the  crimes  therein  specified,  "committed  within  the  jtiriBdiction  of  either 
party,  shall  seek  an  asylum,  or  shall  be  found,  within  the  territories  of  the 
other."  S.,  aUeged  to  be  a  natiye  of  Pmsda,  and  since  his  birth  and  stSU  a 
subject  of  the  King  of  Prussia,  was  arrested  in  the  United  States,  for  extra- 
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dition  to  Prnasifl,  charged  with  haying  committed,  at  Brussels,  in  Belgium, 
"  and  within  the  legal  jurisdiction  of  Ftnssia,''  crimes  spedfied  in  said  Con- 
vention. It  was  alleged,  that,  inasmuch  as  such  crimes  were,  at  the  time  they 
were  committed,  punishable  by  the  laws  of  Belgium,  S.,  being,  when  they 
were  committed,  a  subject  of  Prussia,  was,  by  the  laws  of  Prussia,  subject  to 
be  punished  for  said  crimes  in  Prussia ;  that  a  prosecution  against  him  there- 
for had  been  commenced  in  Prussia,  and  a  warrant  of  arrest  therefor  had  been 
issued  against  him  by  the  proper  judicial  tribunal  in  Prussia  haying  jurisdic- 
Uom  thereof;  and  that,  immediately  after  committing  the  crimes,  he  had  fled 
from  the  justice  of  Belgium  and  Prussia.  There  was  no  extradition  treaty 
between  the  United  States  and  Belgium :  Hdd,  that  the  ca4e  was  one  within 
the  said  Conyention. 

The  proTisions  for  extradition  contained  in  the  treaties  and  Conyentions  for 
that  purpose  between  the  United  States  and  foreign  countries,  considered,  as 
bearing  on  the  meaning  of  the  word  '*  jurisdiction,**  used  therein. 

Out  of  seyenteen  of  those  treaties  and  Conyentions,  which  are  now  in  force,  all 
bat  one  proride  for  the  deliyery  of  persons  charged  with  crimes  committed 
within  the  "jurisdiction"  of  one  party,  who  shall  seek  an  asylum  within  the 
"  territories  *  of  the  other. 

Consideration  of  the  treaties  between  the  United  States  and  foreign  countries, 
respecting  the  jurisdiction  of  the  United  States  oyer  crimes  committed  in 
those  foreign  countries,  and  of  the  laws  of  the  United  States  passed  in  pursu- 
ance of  the  proyisions  of  those  treaties,  and  to  carry  them  into  effect^  and  of 
the  practical  execution  of  those  laws. 

Conaideration  of  the  laws  of  the  United  States  respecting  the  jurisdiction  of  the 
United  States  oyer  crimes  not  committed  within  the  physical  territory  of  the 
United  States,  other  than  laws  passed  in  pursuance  of  treaties^  as  showing  an 
aasomption  by  the  United  States  of  jurisdiction  oyer  offences  committed  out- 
side not  only  of  the  physical  territorial  limits  of  the  United  States,  but  outside 
of  the  qfwui  territorial  limits  of  the  United  States,  such  as  an  American  yessel 
on  the  lugh  seas,  and  outside  of  territorial  limits  granted  by  treaty.* 

(Before  Blatohtord,  J.,  Southern  District  of  New  York,  April  26th,  1878.) 

Blatchfobd,  J.    This  case  presents  a  question  which,  so 
far  as  I  am  aware,  has  never  been  adjudicated  in  the  United 

*  After  this  decision  was  made,  the  examination  in  the  matter,  before  the 
Commissioner,  was  proceeded  with,  and  resulted  in  a  commitment  of  the  pris- 
oner, to  await  the  issuing  of  a  warrant  for  his  surrender.  The  Secretary  of 
Stats  sabmitted  the  question  inyolyed  to  the  consideration  of  the  Attorney- 
General,  who  gaye  the  following  opinion :  "  Department  of  Justice,  Washington, 
July  21st,  1878.  Hon.  J.  C.  B.  Daris,  Acting  Secretary  of  State:  Sir,  I  haye 
the  honor  to  acknowledge  the  receipt  of  your  communication  of  the  7th  instant, 
in  which  you  submit  for  my  official  opinion  the  following  question :  "  Carl  Vogt, 
a  Prussian  dtizsn,  charged  with  the  commission  of  the  crimes,  murder,  arson 
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States,  nor  in  any  of  the  countries  with  which  the  United 
States  has  treaties  containing  provisions  for  the  extradition  of 


«nd  robbery,  committed  in  Brussels,  in  the  kingdom  of  Belgium,  is  found  a  fugi- 
tive in  the  United  States.    Can  the  German  Government,  und^  the  provisions 
of  the  treaty  for  the  extradition  of  criminals,  concluded  between  the  United 
States  and  Prussia  and  other  States,  June  16th,  1862,  rightfully  demand  the  sur- 
render by  this  Government  of  the  fugitive  Vogt,  in  order  that  he  may  be  tried 
■and  punished  in  Prussia  for  the  offence  which  he  is  alleged  to  have  committed 
in  Belgium  ?  "    Those  parts  of  the  preamble  and  treaty  applicable  to  this  ques- 
tion are  as  follows :    Preamble.  *'  Whereas,  it  is  found  expedient,  for  the  better 
administration  of  justice,  and  the  prevention  of  crime  within  the  territories  and 
juriadietion  of  the  parties  respectively,  that  persons  committing  certain  heinous 
crimes,  being  fugitives  from  justice,  should,  under  certain  circumstances,  be  re- 
ciprocally delivered  up,  and,  also,  to  enumerate  such  crimes  explicitly ;  and 
whereas  the  laws  and  Constitution  of  Prussia,  and  of  the  other  German  States, 
parties  to  this  Convention,  forbid  them  to  surrender  their  own  citizens  to  a 
foreign  jurisdiction,  the  Government  of  the  United  States,  with  a  view  of  mak- 
ing the  Convention  etrictly  reciprocal,  shall  be  held  equally  free  from  any  obli- 
gation tosurrender  citizens  of  the  United  States."    Article  1.  "  It  is  agreed,  that 
the  United  States  and  Priissia,  and  the  other  States  of  the  Germanic  Confedera- 
tion included  in,  or  which  may  hereafter  accede  to,  this  Convention,  shall,  upon 
mutual  requisitions  by  them,  or  their  ministers,  officers  or  authorities,  respect- 
ively made,  deliver  up  to  justice  all  persons  who,  being  charged  with  the  crime 
•of  murder,  or  assault  with  intent  to  commit  murder,  or  piracy,  or  arson,  or  rob- 
bery, or  forgery,  or  the  utterance  of  forged  papers,  or  the  fabrication  or  circu- 
lation of  counterfeit  money,  whether  coin  or  paper  money,  or  the  embezzlement 
of  public  moneys,  committed  vfithin  the  juriediction  of  either  party,  shall  seek  an 
asylum,  or  shall  be  found,  within  the  territories  of  the  other."    You  state,  that 
'*  the  surrender  of  Vogt  is  claimed  by  the  German  Government  on  the  ground 
that  he  is  a  Prussian  and  a  subject  of  the  Emperor  of  Germany ;  that,  by  the 
law  of  Prussia,  at  the  date  of  the  conclusion  of  the  extradition  treaty  between 
the  United  States  and  Prussia  and  other  Germanic  States,  16th  of  June,  1852,  a 
Prussian   subject,  who  committed   certain   crimes,  (among  which  those  with 
which  Vogt  is  charged  are  included,)  within  the  territory  of  another  nation,  and 
beyond  the  territories  of  Prussia,  was,  nevertheless,  subject  to  be  tried  and  pun- 
ished in  Prussia.     This  is,  also,  now  the  law  of  the  German  Empire."     The 
following  appears  to  be  the  only  point  in  controversy — whether  or  not,  accord- 
ing to  the  true  intent  and  meaning  of  said  treaty,  the  crimes  committed  by 
Yogt  in  the  Kingdom  of  Belgium  were  committed  within  the  jurisdiction  of  Ger- 
many.   To  affirm  that  the  jurisdiction  of  Germany,  by  virtue  of  its  own  laws 
for  the  punishment  of  crimes,  extends  over  the  territory  of  Belgium,  is  neces- 
sarily to  hold  toat  the  same  jurisdiction  extends  to  France,  Great  Britain,  and 
the  Un.ted  States,  and,  indeed,  to  every  nation  and   country   of  the  world. 
Manifestly,  the  words,  'committed  within  the  jurisdiction,'  imply  that  the 
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persons  charged  with  crimes.    The  language  upon  which  that 
question  arises,  is  found  in  numerous  treaties  between  the 


crimes  named  in  the  treaty  may  be  committed  without  the  jurisdiction  of  the 
parties  thereto.    But,  if  the  crimes  committed  in  Belgium  were  committed  within 
the  jurisdiction  of  Germany,  then  it  foUows,  as  Belgium  is  as  independent  of 
Germany  as  any  other  nation,  that  it  is  impossible  for  crimes  to  be  committed 
outside  of  the  jurisdiction  of  the  German  Empire.    I  think,  too,  that  the  treaty 
clearly  contemplates  that  the  fugitive  claimed  muse  be  a  person  escaping  from 
the  jurisdiction  of  the  party  making  the  claim  to  the  jurisdiction  of  the  other 
party — recognising  two  distinct  and  independent  jurisdictions.     But,  if  the 
«laim  of  Germany  is  correct  in  this  case,  Yogt  is  as  much  within  her  jurisdiction 
now  as  he  was  when  the  crimes  charged  upon  him  were  committed,  for,  the 
laws  under  which  she  claims  have  as  much  force  within  the  United  States  as 
they  haye  in  Belgium.     The  laws  of  Germany,  which  provide  for  the  punish- 
ment there  of  crimes  committed  elsewhere  by  her  subjects,  imply,  ex  neeeasitcUe, 
as  a  condition  for  the  exercise  of  that  power,  that  such  guUty  subjects  must 
-come,  or  be  conveyed,  from  a  foreign  place  or  jurisdiction  where  the  crimes  are 
committed,  to  some  place  where  they  con  be  taken  or  received  and  held  by  Ger- 
man authority.    Germany  has  an  unquestioned  right  to  punish  her  subjects,  if 
ahe  chooses,  for  crimes  committed  in  Belgium  or  the  United  States ;  but,  it 
would  not  be  proper,  therefore,  to  say,  that  Belgium  and  the  United  States  are 
within  her  jurisdiction ;  but,  it  would  be  proper  to  say,  that  she  has  made  pro- 
Tisons  to  punish  her  subjects  for  crimes  committed  without  as  well  as  within 
her  jurisdiction.     I  am  quite   clear,  that  the  words,  'committed  within  the 
Juriadiction/  as  used  in  the  treaty,  do  not  refer  to  the  personal  liabilities  of  the 
criminal,  but  to  locality.    The  loeua  delicti,  the  phee  where  the  crime  is  com- 
mitted, must  be  within  the  jurisdiction  of  the  party  demanding  the  fugitive. 
Stress  is  put  upon  the  supposed  difference  in  the  meaning  of  the  words  *  terri- 
tory *  and  'jurisdiction,'  and  it  is  argued,  that  the  latter  is  more  comprehensive 
than  the  former  term.    This  is  not  necessarUy,  but  probably,  so ;  but,  it  does  not 
follow  that  Belgium  is  within  the  jurisdiction  of  Germany.    All  nations  have 
jarisdiction  beyond  their  physical  boundaries.    Vessels  upon  the  high  seas,  and 
ahips-of-war  everywhere,  are  within  the  jurisdiction  of  the  nations  to  which  they 
belong.    Limited  jurisdiction  by  one  nation  upon  the  territory  of  another  is 
Bomelimee  ceded  by  treaty,  as  appears  from  the  treaties  between  the  United 
States,  Turkey,  China,  Siam,  and  other  powers.    Constructiye  jurisdiction  may, 
poosibly,  exist  in  special  cases,  arising  in  barbarous  countries,  or  uninhabited 
places;  so  that  effect  can  be  given  to  the  word  'jurisdiction,'  as  meaning  more 
than  territory,  without  holding  that  Germany  has  jurisdiction  over  crimes  com- 
mitted in  Paris,  London,  or  Washington.     Local  claims  or  definitions  cannot 
be  allowed  to  govern  this  case.     When  nations  discuss  and  treat  of  their  re- 
spective jurisdictions,  they  do  not  refer  to  those  duties  and  responsibilities 
which  a  government  imposes  upon  its  own  citizens,  but  they  contemplate  those 
portioDS  of  the  earth,  and  places  upon  its  surface,  where  they  have,  respectively, 
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United  States  and  foreign  countries,  and  in  some  treaties  be- 
tween Great  Britain  and  other  countries  in  Europe.    I  have, 


Bovereign  power,  or,  in  other  words,  the  right  of  goyemment    To  recognue  the 
claim  of  GermAoy  in  this  case  would  establish  a  precedent  which  might  lead  to 
serious  international  complications.    We  have  no  extradition  treaty  with  Bel- 
gium, but  we  have  with  Great  Britain,  like  that  under  consideration.    Suppose 
Yogt  had  committed  the  crimes  with  which  he  is  cbaiged  in  England  instead  of 
Belgium,  and  the  British  authorities,  contemporaneously  with  Germany,  had  de- 
manded his  extradition  on  that  account,  could  the  United  States  deny  that  the 
crimes  were  committed  '  within  the  Jurisdiction '  of  Great  Britain,  and  not 
'  within  the  jurisdiction '  of  Germany  ?     Could  not  Great  Britain  justly  com- 
plain, if,  after  the  murder  of  her  citizens  and  the  destruction  of  her  property  by 
the  fugitiye,  her  claim  to  him  for  the  purposes  of  justice  should  be  denied  by 
the  United  States,  and  he  should  be  turned  over  for  trial  to  Germany,  where 
there  is  no  eyideoce  of  his  guilt,  and  where  his  friends  and  sympathizers,  if  he 
has  any,  may  be  supposed  to  be.    Law-writers  generally  define  the  jurisdiction 
of  a  Court  to  be  the  power  to  hear  and  determine  a  cause,  and  it  is  argued,  that, 
as,  by  the  laws  of  Germany,  her  Courts  have  power  to  hear  and  determine  the 
case  of  Yogt,  therefore,  his  crimes  were  committed  within  her  jurisdiction.    One 
conclusive  answer  to  this  view  is,  that  the  word  '  jurisdictioD,'  in  the  treaty,  is 
not  used  with  reference  to  governmental  power  over  the  subjects  of  judicial  pro- 
cedure,  but  with  reference  to  the  territory  and  places  in  which  that  power  may 
be  exercised.    Again,  the  Courts  of  Germany  have  never  had  the  power  to  hear 
and  determine  the  case  of  Yogt     Jurisdiction  over  a  subject  is  one  thing. 
That  is  conferred  by  law.     Jurisdiction  over  the  person  is  another.    That  is 
a  fact  which  has  never  existed  in  this  case.    Whether  the  Courts  of  Germany 
will  or  not  hereafter  acquire  jurisdiction  in  Yogt's  case  depends  upon  £scts  here- 
after to  arise.    Germany  and  the  United  States  intended  that  the  Convention  in 
question  should  be  '  stricdy  reciprocal ; '  but,  if  Germany  can  rightfully  demand 
the  delivery  up  by  the  United  States  of  her  citizens  or  subjects  for  crimes  com- 
mitted in  Belgium,  the  Convention  is  not  reciprocal ;  for,  the  United  States  can- 
not demand  of  Germany  the  delivery  up  of  their  citizens  for  crimes  committed 
in  Belgium.    There  is  not  a  single  crime  enumerated  in  the  treaty  for  the  com- 
mission of  which  outaide  of  this  country  the  United  States  can  claim  one  of  their 
citizens  from  Germany ;  and  there  is  not  only  no  probability  that  Congress  will 
ever  pass  an  Act  to  that  end,  but  its  constitufaonal  power  to  do  so  is  doubted. 
Reference  has  been  made  to  the  Act  of  Congress  of  August  18th,  1856,  which  de- 
clares that  perjury  committed  before  a  secretary  of  legation  or  consular  oflScer 
of  the  United  States  in  a  foreign  country,  may  be  prosecuted  and  punished  in 
this  country,  as  though  committed  here ;   and  this,  it  is  said,  shows  that  the 
United   States,  as  well   as   Germany,  claim  an  extraterritorial  jurisdiction. 
There  seems  to  be  no  point  in  this  reference.    According  to  intematioDal  law, 
the  domicil  of  an  ambassador,  minister  extraordinary,  or  consul,  is  a  part  of  the 
territory  he  represents,  for  many  purposes ;  but,  independent  of  this,  the  ques* 
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therefore,  bestowed  upon  the  matter  a  good  deal  of  attention, 
for  the  purpose  of  arriving  at  a  conclusion,  not  only  satisfac- 


tion here  is  not  whether  a  sovereign  country  maj  not  pnnish  persons  comiog 
into  its  hands  for  crimes  committed  in  another  sovereignty,  bnt  the  question 
here  is,  whether  a  crime  committed  upon  the  admitted  territory,  and  within  the 
exdosive  government,  of  an  independent  nation,  is  committed  within  the  juris- 
diction of  another  nation.  To  facilitate  the  punishment  of  crime  is  desirable, 
bat  the  United  States  cannot,  with  dignity  and  safety,  admit  that  any  foreign 
power  can  acquire  jurisdiction  of  any  kind  within  their  territory  by  virtue  of 
its  local  enactments.  Objection  is  made  to  this  construction  of  the  treaty,  on 
the  groond  that  it  wiU  make  the  United  States  an  asylum  for  European  crim-- 
inals.  But,  this  objection  is  not  matter  of  law,  nor  is  it  true  as  matter  of  fact ; 
and,  if  it  was,  the  United  States,  as  an  act  of  comity,  may  deliver  up  a  fu^^tive 
from  justice,  or  the  subject  may  be  regulated  by  an  extradition  treaty  as  com- 
prehiOBsive  as  the  parties  thereto  see  proper  to  make  it ;  or,  if  it  should  appear 
necessary,  Congress  might  possibly  interpose  by  legislation.  To  recognize  the 
daim  to  jurisdiction,  accompanying  the  requisition  in  this  case  may  open  the 
door  to  confusion  and  controversy  as  to  claims  of  jurisdiction  in  other  respects, 
made,  under  their  local  laws,  by  foreign  governments.  The  plain  and  practical 
rule  upon  the  subject  seems  to  be,  that  the  jurisdiction  of  a  nation  is  commen- 
snmte  with,  and  confined  to,  its  actual  or  constructive  territory,  excepting 
changes  made  by  agreement,  and  to  this  effect  are  the  authorities.  Three  of 
the  judges  of  the  Queen's  Bench,  in  Tlvnan's  Case,  (5  JBe$l  dt  Smith,  646,)  upon 
application  by  the  United  States  for  Tivnan,  charged  with  the  crime  of  piracy 
oommitted  upon  an  American  ship  on  the  high  seas,  and  a  fugitive  from  justice 
in  England,  made  under  our  extradition  treaty  of  1 842,  with  Great  Britain,  held, 
that  the  words  '  within  the  jurisdiction,'  in  said  treaty,  meant,  within  the  exdu- 
■i-ve  jnrisdiction  of  the  United  States,  and  did  not  apply  to  cases  of  piracy  on 
the  high  seas,  as  the  person  charged  therewith  was  justiciable  in  any  country 
where  he  was  found.  Chief  Justice  Cockbum,  in  his  dissenting  opinion,  thought 
that  the  term  'jurisdiction '  meant,  the  area,  whether  by  land  or  wUer^  over  wldch 
the  law  of  a  country  prevails,  and  said  that  "  it  is  admitted  that  a  ship  is  part 
of  the  territory  of  the  State,  or,  at  all  events,  that  this  ship  "  (referring  to  the 
one  on  which  the  piracy  was  committed)  "  was  within  the  jurisdiction  of  the 
United  States,  so  as  to  come  within  the  statute."  Thomas  AUsop,  a  British 
sabject^  was  charged  as  an  accessory  before  the  fact,  to  the  murder  of  a  French- 
man in  Paris,  in  1858,  and  escaped  to  the  United  States,  and,  as  he  was  pun- 
ishable therefor  by  the  laws  of  Oreat  Britain,  the  question  as  to  whether  he  could 
be  demanded  by  Great  Britain  of  the  American  Government,  under  the  extra- 
dition treaty  of  1842,  was  submitted  to  Sir  J.  D.  Harding,  Queen's  Advocate, 
the  Attorney-  and  Solicitor-General,  Sir  Fitzroy  Kelly,  since  Chief  Baron  of  the 
Exchequer,  and  Sir  Hugh  McC.  Cairns,  since  Lord  Chancellor,  and  they  recorded 
their  judgment  as  follows :  "We  are  of  opinion  that  AUsop  is  not  a  person 
charged  with  the  crime  of  murder  committed  within  the  jurisdiction  of  the 
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tory  to  myself,  but  one  which,  in  view  of  the  importance  of 
the  question,  might  be  supported  by  reasons  which  should 
commend  it  as  a  proper  decision. 

British  Crown,  wlthiD  the  meaning  of  the  treaty  of  1842,  and  that  his  extradition 
cannot  properly  be  demanded  of  the  United  States  under  that  treaty."  (Fonyth's 
•Caset,  p.  868.)    This  is  a  decision  exactly  in  point,  and  of  high  authority. 
Pliillimore, in  his  work  on  International  Law,  volume  1,  page  418,  says :  "There 
4ure  two  circumstances  to  be  observed,  which  occur  in  these  and  in  all  other 
<:aaes  of  extradition:    1.  That  the  country  demanding  the  criminal  must  be  the 
•conntry  in  which  the  crime  is  committed ;    2.  That  the  act  done,  on  accomit  of 
which  his  extradition  is  demanded,  must  be  considered  as  a  crime  by  both 
■states."   Wharton,  in  his  work. on  the  Conflict  of  Laws,  section  967,  says:  "  The 
only  admissible  restriction  of  the  term  'jurisdiction '  is,  to  treat  it  as  convertible 
-with  '  country,*  and  to  hold  that  no  requisition  lies  for  an  offence  not  committed 
within  the  country  of  the  requiring  state.    And  this  view  is  not  without  support 
in  those  expressions  of  the  treaties  which  speak  of  the  persons  claimed  as  '  fugi- 
tives,' and  as  *  seeking  an  asylum '  in  the  state  on  whom  the  requisition  is  made, 
implying,  as  it  were,  a  change  of  country."    David  Dudley  Field,  Esq.,  in  his 
Outlines  of  an  International  Code,  {p.  98,)  speaking  of  an  article  proposed  on  ex- 
tradition, says :  "  The  article  in  its  present  form  defines  the  right  of  extitedition 
as  it  is  now  recognized.,  and  extending  only  to  crimes  committed  within  the 
Jurisdiction  of  the  demanding  nation.     It  may  be  thought  desirable  to  extend 
the  rule  to  offences  against  the  law  of  a  nation  committed  beyond  its  jurisdiction, 
which  it  would  have  power  to  punish  if  the  offender  comes  within  its  jurisdic- 
tion."    Attorney  General  Lee,  in  construing  the  27th  Article  of  the  Treaty  of 
1794  with  Oreat  Britain,  says,  that  it  was  "  confined -expressly  to  persons  who 
.are  charged  with  murder  or  forgery  committed  within  the  jurisdiction  of  either 
aation,  and  who  seek  refuge  in  the  other,  meaning  their  territorial  jurisdiction 
respectively/'    (1  Opiniofu,  88.)    Our  extradition  treaty  of  1848  with  France 
provides  for  the  delivery  up  of  persons  charged  with  certain  crimes  '  committed 
-witliin  the  jurisdiction  of  the  requiring  party,  and  Attorn ey-G-eneral  Cushing 
held  that  a  requisition  by  the  French  Government  upon  the  United  States  far  a 
fugitive  under  this  treaty  must  show  that  the  crime  was  committed  by  the  fugi- 
tive while  actually  in  France.     (8  Opinioiu,  216.)     Courts  in  this  country  have 
held,  that,  under  sec.  2,  art  4,  of  the  Constitution,  providing  for  the  reclama- 
tion, by  one  State  upon  another,  for  fugitives  from  justice,  the  requisition  roust 
show  that  the  crime  was  committed  within  the  territory  of  the  requiring  State. 
{Ex parte  Smith,  8  McLean,  188 ;  In  re  Heytoard,  1  /Sand/orcPt  8.  C.  A,  701.)     I 
have  carefully  read  the  elaborate  opinion  of  Judge  Blatchford,  upholding  the 
jurisdiction  of  Germany  in  this  case,  transmitted  in  your  letter,  but,  with  diffi- 
dence and  regret,  1  am  compelled  to  dissent  from  his  views.    They  do  not  appear 
to  me  to  be  sound  in  principle  or  sustained  by  authority.    Able  writers  ha^e 
contended  that,  there  was  a  reciprocal  obligation  upon  nations  to  surrender  fugi- 
tives from  justice,  though  now  it  seems  to  be  generally  agreed  that  this  is  alto- 


APRIL,  18V3.  131 


Id  re  Joseph  Stupp. 


On  the  29th  of  November,  1872,  the  Secretary  of  State, 
on  the  application  of  the  Minister  Plenipotentiary  of  the  Ger- 


^ther  a  matter  of  comity.    Bat,  it  is  to  be  presumed,  where  there  are  treaties 
upon  the  subject,  that  fugitives  are  to  be  surrendered  only  in  cases  and  upon 
the  terms  specified  in  such  treaties.     Conformably  to  what  is  above  stated,  I 
make  a  n^^tive  answer  to  your  question.    I  have  the  honor  to  be,  very  respect- 
fully, your  obedient  servant,  Geo.  H.  Williams,  Attorney-General"     The  De- 
partment of  State,  in  reply  to  the  application  made  by  the  German  Minister  for 
the  extradition  of  the  prisoner,  addressed  to  him  the  following  communication : 
"  Department  of  State,  Washington,  26th  July,  1878.    Sir:  In  reply  to  the  ap- 
plication made  by  you,  on  the  2d  instant,  in  behalf  of  the  Government  of 
-Germany,  for  the  extradition,  under  the  treaty  of  June  16,  1852,  between  the 
United  States  of  America  and  Prussia  and  other  States  of  the  Germanic  Con- 
federation, of  Stupp  alias  Carl  Yogt,  an  alleged  criminal,  I  have  the  honor  to 
state  that  the  case  has  received  the  serious  consideration  of  this  Government, 
•and  has  been  submitted  to  the  Department  of  Justice  for  the  opinion  of  the 
legal  advisers  of  the  Government.    I  have  also  felt  it  due  to  the  importance  of 
the  question,  and  a  proper  act  of  courtesy  to  your  Government,  to  submit  all  the 
papers  to  Mr.  Fish,  and  to  take  his  instructions  regarding  the  disposition  of  the 
case.    It  appears  that  the  crimes  of  which  Stupp  ali<u  Yogt  is  accused  were 
committed  in  Brussels,  in  the  Kingdom  of  Belgium,  without  the  territory,  and 
ontdde  of  the  jurisdiction,  of  the  states  parties  to  the  treaty.    The  preamble  of 
the  treaty  declares  its  object  to  be  '  the  better  administration  of  justice,  and  the 
prevention  of  crime  within  the  territories  and  jurisdiction  of  the  parties  respect- 
ively.'   It  does  not  propose  to  regulate  the  administration  of  justice,  or  the 
prevention  of  crime,  in  other  territories,  or  within  the  jurisdiction  of  other 
states,  than  those  parties  to  the  treaty.    The  first  Article  of  the  treaty  provides 
for  the  delivery  up  to  justice,  by  the  parties  respectively  to  the  treaty,  of  per- 
sons charged  with  certain  enumerated  crimes, '  committed  within  the  juritdiction 
of  either  party.'    The  crimes  charged  against  Stupp  alicu  Yogt  are  such  as  are 
-enumerated  in  the  treaty,  and,  had  they  been  committed  within  the  territories 
and  jurisdiction  of  either  of  the  states,  parties  to  the  treaty,  there  would  be  no 
hesitancy  or  delay  on  the  part  of  this  Government  in  the  delivery  of  the  alleged 
criminal.    They  were  not,  however,  committed  within  the  territories  or  juris- 
diction of  Germany,  but,  as  I  have  already  noted,  within  the  territory  and 
jorisdictton  of  Belgium,  with  which  state  no  treaty  of  extradition  with  the 
United  States  exists.    The  opinion  of  the  law  department  of  the  Government, 
therefore,  b,  that  the  case  of  Stupp  <Uia»  Yog^  is  not  within  the  contemplation 
and  provisions  of  the   treaty.      The  heinous  nature  of  the  crimes  charged 
against  Yogt  has  inclined  this  Government  to  seek  some  construction  of  the 
treaty  which  might  justify  the  surrender  of  the  alleged  criminal,  for  the  pur- 
pose of  subjecting  him  to  an  impartial  trial,  and  to  the  punishment,  which, 
if  guilty,  he  so  richly  merits.    But  It  is  forced  to  the  conclusion  that  the  treaty 
does  not  contemplate  crimes  committed  elsewhere  than  within  the  territorial 
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man  Empire,  isBued  his  certificate,  commonly  called  a  mandate, 
which  sets  forth,  that,  pursuant  to  the  first  article  of  the  Con- 
vention between  the  United  States  and  Prussia,  and  other 
States  of  the  Germanic  Confederation,  of  the  16th  of  June^ 
1852,  the  said  Minister  had  made  application  to  the  Govern- 
ment of  the  United  States  for  the  arrest  of  Joseph  Stupp 
alias  Carl  Vogt,  charged  with  the  crimes  of  arson,  murder 
and  robbery,  and  alleged  to  be  a  fugitive  from  the  justice  of 
the  German  Empire,  and  that  it  appears  proper  that  he  should 
be  apprehended,  and  the  case  examined  in  the  mode  provided 
by  the  Acts  of  Congress,  of  August  12th,  1848,  (9  U.  S.  Stat^ 
at  La/rge,  302,)  and  June  22d,  1860,  (12  Id.,  84,)  and  thea 
states,  that,  to  the  end  that  the  o£Scers  to  whom  the  mandate 
is  directed  may  cause  the  necessary  proceedings  to  be  had  in 
pursuance  of  said  Acts,  in  order  that  the  evidence  of  the 
criminality  of  the  said  accused  may  be  heard  and  considered, 
and,  if  deemed  sufficient  to  sustain  the  charge,  that  the  same 
may  be  certified,  together  with  a  copy  of  all  the  proceedings,, 
to  the  Secretary  of  State,  that  a  warrant  may  issue  for  his  sur- 
render, pursuant  to  said  Convention,  the  facts  above  recited 
are  certified. 

This  mandate  was  presented  to  a  duly  authorized  United 
States  Commissioner,  and,  at  the  same  time,  a  verified  com- 
plaint in  writing  was  made  by  Mr.  Johannes  Koesing,  the 
Consul  General  of  the  German  Empire,     This  complaint  sets 

and  exdnsive  jurisdiction  of  the  parties  thereto,  and  does  not  provide  for  the 
surrender  of  persons  charged  with  crimes  committed  ontside  of  sach  jurisdic- 
tion. Anxious  as  is  this  GorernmeDt,  at  all  times,  to  aid  in  the  administration 
of  justice  and  the  preTention  of  crime,  and  desirous  as  it  has  ever  shown  itself 
to  be  to  comply  with  the  wishes  of  the  Government  which  you  so  ably  represent, 
it  is  with  great  regret  that  it  finds  itself  constrained  by  the  terms  of  the  treaty 
in  this  case,  and  that  it  cannot  grant  the  warrant  of  surrender  which  is  asked. 
I  avail  myself  of  this  occasion,  <fec.,  J.  C.  B.  Davis,  Acting  Secretary."  The 
prisoner  not  having  been  delivered  up  within  two  calendar  months  after  his 
final  commitment,  an  application  was,  under  the  4th  section  of  the  Act  of 
August  12th,  1848,  (9  V.  S.  Slat,  at  Large,  302,)  made  to  Judge  Blatchford,  on 
notice  to  the  Secretary  of  State,  to  discharge  the  prisoner  out  of  custody,  and 
he  was  discharged. 
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forth,  that  Mr.  Eoesing  is,  ex  officio^  "  Consul  General  of  each 
of  the  States  composing  the  German  Empire,  that  the  king- 
dom of  Prussia  is  one  of  the  States  composing  said  Empire, 
and  this  complainant  is,  ex  officio^  the  Consul  General  of  said 
kingdom  at  said  city  of  New  York,  for  the  United  States  of 
America ;  that,  as  this  complainant,  from  official  evidence  in 
his  possession,  and  other  reliable  information  received,  is  in- 
formed and  believes,  one  Joseph  Stnpp  oLiae  Carl  Vogt,  a 
native  of  the  said  kingdom,  and  since  his  birth  and  now  a 
subject  of  the  King  of  Prussia,  did,  on  or  abont  the  first  day 
of  October,  in  the  year  eighteen  hundred  and  seventy-one,  at 
the  city  of  Brussels,  in  the  kingdom  of  Belgium,  then  being  a 
subject  of  Prussia,  as  aforesaid,  and  within  the  legal  jurisdic- 
tion of  Prussia,  feloniously,  and  with  malice  aforethought,  kill 
and  murder  another  person,  to  wit,  the  Chevalier  Dubois  de 
Bianco,  and  did  there  and  then  feloniously,  maliciously,  and 
•wilfully  set  on  fire  and  burn  the  house  of  another  person,  to 
wit,  the  dwelling-house  of  said,  the  Chevalier  Dubois  de 
Bianco,  then  occupied  by  him,  the  said  Chevalier  Dubois  de 
Bianco,  and  did  then  and  there  further  feloniously  and  forci- 
bly take  from  the  person  of  another,  to  wit,  from  the  person 
of  said  Chevalier  Dubois  de  Bianco,  by  violence,  money  and 
personal  property  of  large  value,  to  wit,  of  the  value  of  six 
bundred  thousand  francs,  equal  to  about  one  hundred  and 
twenty  thousand  dollars,  of  the  coin  of  the  United  States. 
And  the  complainant  further  shows,  that  he  is  familiar  with 
the  laws  of  Prussia,  and  that,  by  said  laws,  it  is  expressly  pro- 
Tided,  that  a  Prussian  subject,  who,  in  a  foreign  country,  has 
committed  a  crime  of  the  nature  above  charged  against  said 
Joseph  Stupp  alia%  Carl  Vogt,  and  which  is  punishable  by  the 
laws  of  the  place  where  it  was  committed,  may  be  prosecuted 
and  punished  in  Prussia  for  such  crime.  And  this  complain- 
ant further  says,  on  information  and  belief,  that  the  said 
crimes  of  murder,  arson  and  robbery,  above  charged  against 
said  Joseph  Stupp  alias  Carl  Vogt,  are  and  were,  at  the  time 
of  their  commitment,  punishable  by  the  laws  of  the  kingdom 
of  Belgium,  where  they  were  committed,  and  that  said  Joseph 
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Stupp  (Uias  Carl  Yogi  then  was,  and  now  is,  by  the  laws  of 
Prussia,  subject  to  prosecution  and  punishment  for  said  crimes 
in  Prussia,  he  being,  at  the  time  of  their  commitment,  a  Prus- 
sian subject,  as  aforesaid.  And  this  complainant  further  savs, 
on  information  and  belief,  the  same  being  founded  upon  offi- 
cial communications  received  from  the  proper  officers  of  the 
kingdom  of  Prussia,  that  a  prosecution  has  actually  been  com- 
menced at  Cologne,  in  the  kingdom  of  Prussia,  against  said 
Joseph  Stupp  alias  Carl  Yogt,  and  a  warrant  of  arrest  has 
been  issued  by  the  proper  judicial  tribunal  having  jurisdiction 
thereof,  in  order  that  he  might  be  apprehended  and  tried,  and, 
if  found  guilty,  might  be  punished  for  the  said  crimes  of  mur-^ 
der,  arson,  and  robbery,  above  stated,  an4  with  which  he  is 
charged  in  said  proceedings.  This  complainant,  therefore,  on 
his  oath,  complains  and  charges,  that  the  said  Joseph  Stupp 
alias  Carl  Vogt  did,  on  or  about  the  first  day  of  October, 
1871,  commit  the  crimes  of  murder,  arson,  and  robbery,  within 
the  jurisdiction  of  Prussia.  And  this  complainant  further 
shows,  on  information  and  belief,  that,  immediately  after  the 
commission  of  said  crimes,  said  Joseph  Stupp  alias  Carl  Vogt 
fled  from  the  justice  of  Belgium  and  Prussia,  and  now  is,  and 
may  be  found,  within  the  United  States  of  America ;  that 
efforts  have  been  made  by  the  Government  of  Belgium  to  ob- 
tain the  surrender  and  extradition  of  said  Joseph  Stupp  alias 
Carl  Vogt,  in  order  that  he  might  be  tried  for  said  crimes  in 
Belgium ;  but  that  said  efforts  have  failed,  and  his  surrender 
to  Belgium  by  the  Government  of  the  United  States  has  not 
been  effected,  because  no  treaty  for  the  surrender  of  criminals 
exists  between  the  United  States  and  Belgium.  And  thi& 
complainant'further  shows,  that,  upon  the  application  of  the 
Government  of  Prussia,  the  Executive  Department  of  the 
Government  of  the  United  States  has  issued  its  mandate, 
which  is  herewith  presented,  for  the  arrest  and  examination 
of  said  Joseph  Stupp  alias  Carl  Vogt,  charged  with  the  crimes 
aforesaid,  with  the  view  to  his  extradition  and  surrender  un- 
der the  treaty  between  the  United  States  and  Prussia,  of  June- 
16th,  1862.    This  complainant,  therefore,  prays,  that  a  warrant 
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may  issue  for  the  apprehension  of  the  said  Joseph  Stupp  alia^ 
Carl  Yogt,  charged  as  aforesaid,  that  he  may  be  brought  be- 
fore a  proper  Judge  or  Commissioner  of  the  United  States, 
to  the  end  that  the  evidence  of  his  criminality  may  be  heard 
and  considered,  and  if,  on  such  hearing,  the  evidence  be 
deemed  sufScient  to  sustain  said  charge,  under  the  provisions^ 
of  said  treaty,  the  same  may  be  certified  to  the  Secretary  o£ 
State  of  the  United  States,  that  a  warrant  may  issue  for  the 
surrender  of  said  fugitive,  under  the  provisions  of  said  treaty, 
and  that  such  other  or  further  steps  may  be  taken,  or  proceed- 
ings had,  as  may  bo  in  accordance  with  law  and  justice,  and 
the  provisions  of  said  treaty." 

This  complaint  was  sworn  to  on  the  7th  of  December,, 
1872.  Upon  it  a  warrant  was  issued  by  the  Commissioner,  on 
the  9th  of  December,  1872,  reciting  the  contents  of  the  com- 
plaint, and  the  issuing  of  the  mandate,  and  directing  the  mar- 
shal of  this  District  to  apprehend  the  prisoner  and  bring  him. 
before  the  Commissioner  who  issued  the  warrant,  to  the  end 
that  the  evidence  of  his  criminality  might  be  heard  and  con- 
sidered. He  was  arrested  and  brought  before  the  Commis- 
sioner on  the  10th  of  April,  1873,  and  the  proceedings  were 
adjourned  until  the  12th,  the  prisoner  being,  in  the  meantime, 
committed  to  the  custody  of  the  marshal.  On  the  12th  the 
proceedings  were  again  adjourned  to  the  15th,  and  on  the 
15th  they  were  again  adjourned  to  the  22d. 

On  the  15th  of  April,  a  petition  was  presented,  on  behalf 
of  the  prisoner,  to  me,  as  sitting  in  the  Circuit  Court  for  this 
District,  setting  forth  that  the  prisoner  was  restrained  of  his 
liberty  by  the  marshal,  in  pursuance  of  said  warrant,  and  that 
the  warrant  was  issued  upon  the  said  complaint,  and  reciting 
the  contents  of  the  complaint,  and  then  averring  that  the 
prisoner  is  not  a  subject  of  the  King  of  Prussia,  and  is  not 
gm'lty  of  the  charge,  and  that,  admitting  the  truth  of  all  the 
allegations  against  him,  he  is  not  amenable  to  the  laws  of  the 
kingdom  of  Prussia,  and  that  the  crime  which  is  alleged  to 
have  been  committed  was  not  committed  within  the  jurisdic- 
tion of  the  kingdom  of  Prussia,  but  was  committed  in  Bel- 


136  SOUTHERN  DISTRICT  OF  NEW  YORK, 

In  re  Joseph  Stupp. 

gium,  and  that,  under  the  extradition  treaty  between  the 
United  States  and  Prussia,  no  crimes  are  included  except 
those  occurring  within  the  territorial  limits  of  the  respective 
Governments,  and  that  neither  within  the  spirit  nor  the  letter 
of  the  treaty  can  either  Government  make  any  demand  upon 
the  other  for  the  surrender  of  an  alleged  criminal  who  has 
committed  any  crime  or  offence  in  a  foreign  country.  The 
petition  prays  for  a  writ  of  hxxheas  corpus^  directed  to  the 
marshal,  to  produce  the  body  of  the  prisoner,  and  for  a  writ 
of  certiorari^  directed  to  the  Commissioner,  to  certify  the  pro- 
ceedings. 

This  petition  was  sworn  to  on  the  14th  of  April.  On  the 
15th  of  April,  both  of  the  writs  were  granted.  They  were 
made  returnable  before  this  Court,  on  the  16th.  On  that  day 
returns  were  made  to  both  of  them,  and  the  body  of  the 
prisoner  was  produced.  The  return  to  the  writ  of  haibeas 
corpus  sets  forth  the  warrant  and  the  commitments  endorsed 
thereon,  as  the  cause  of  the  detention  of  the  prisoner,  and 
the  return  to  the  certiorari  sets  forth  all  the  proceedings  that 
have  taken  place  before  the  Commissioner. 

The  sole  question  involved  is,  as  to  whether  this  is  a  case 
falling  within  the  treaty  between  the  United  States  and 
Prussia.  It  becomes  necessary,  therefore,  to  look  at  the  terms 
of  the  treaty.  The  treaty  was  concluded  on  the  16th  of 
June,  1852,  (10  U.  S.  Stat,  at  Large^  964,)  and  is  a  special 
extradition  convention  between  the  United  States  and 
Prussia,  and  other  States  of  the  Germanic  Confederation,  for 
"  the  mutual  delivery  of  criminals,  fugitives  from  justice,  in 
certain  cases."  The  preamble  of  the  treaty  sets  forth,  that, 
"  whereas,  it  is  found  expedient,  for  the  better  administration 
of  justice,  and  the  prevention  of  crime  within  the  territories 
and  jurisdiction  of  the  parties  respectively,  that  persons  com- 
mitting certain  heinous  crimes,  being  fugitives  from  justice, 
should,  under  certain  circumstances,  be  reciprocally  delivered 
up,  and  also  to  enumerate  such  crimes  explicitly,  and,  where- 
as, the  laws  and  constitution  of  Prussia,  and  of  the  other 
German  States,  parties  to  this  convention,  forbid  them  to 
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surrender  their  own  citizens   to  a  foreign  jurisdiction,  the 
Government  of  the  United   States,  with   a  view  of  making 
the  convention  strictly  reciprocal,  shall  be  held  equally  free 
from  any   obligation  to   surrender  citizens  of  the   United 
States."    That  is  all  that  is  important  in  the  preamble.     The 
first  article  of  the  convention  proceeds  to  say,  "  that  the 
United    States  and  Prussia,  and   the   other  States  of  the 
(reimanic  Confederation  included  in,  or  which  may  hereafter 
accede  to,  this  convention,  shall,  upon  mutual  requisitions  by 
them,  or  their  ministers,  officers,  or  authorities,  respectively 
made,  deliver  np  to  justice  all  persons  who,  being  charged 
with  the  crime  of  murder,  *  *  or  arson,   or  robbery,  *  * 
tx)mmitted  within  the  jurisdiction  of  either  party,  shall  seek 
an  asylum,  or  shall  be  found,  within  the  territories  of  the 
other."    Then  follows,  in  the  same  article,  the  usual  provision 
which  is  found  in  all  of  our  extradition  treaties,  "  that  this 
shall  only  be  done  upon  such   evidence  of  criminality  as, 
according  to  the  laws  of  the  place   where  the  fugitive  or 
person  so  charged  shall  be  found,  would  justify  his  apprehen- 
sion and  commitment  for  trial,  if  the  crime  or  offence  had 
there  been  committed."    The   third  article  is  as  follows : 
"  None  of  the  contracting  parties  shall  be  bound  to  deliver 
up  its  own  citizens  or  subjects  under  the  stipulations  of  this 
convention."    The  fourth  article  is  in  these  words  :  "  "When- 
ever any  person,  accnsed  of  any  of  the  crimes  enumerated  in 
this  convention,  shall  have  committed  a  new  crime  in  the 
territories  of  the  State  where  he  has  sought  an  asylum,  or 
shall  be  found,  such  person  shall  not  be  delivered  under  the 
stipulations  of  this  convention,  until  he  shall  have  been  tried, 
and  shall  have  received  the  punishment  due  to  such  new 
crime,  or  shall  have  been  acquitted  thereof."     These  are  all 
the  provisions  of  the  convention  which   seem  to  have  any 
bearing  on  the  question  under  discussion.     This  convention 
was  proclaimed  by  the  President  on  the  1st  of  June,  1853. 
Under  a  provision  inserted  in  it,  for  the  accession  of  other 
States  of  the  Germanic  Confederation,  it  has  been  acceded  to 
by  the  Free  Hanseatic  City  of  Bremen,  and  the  Governments  of 
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Mecklenburg-Strelitz,  "Wurtemberg,   Mecklenburg-Schwerin^ 
Oldenburg,  and  Schaumburg-Lippe. 

The  question  involved  in  this  case  turns  upon  the  meaning- 
of  the  language  of  the  first  Article  of  tlie  treaty,  that  the 
contracting  parties  agree  to  mutually  '^  deliver  up  to  justice 
all  persons  who,  being  charged  with,"  certain  crimes  "  com- 
mitted within  the  jurisdiction  of  either  party,  shall  seek  an 
asylum,  or  shall  be  found,  within  the  territories  of  the  other,"" 
as  that  language  shall  be  interpreted,  in  view  of  the  entire 
language  of  the  treaty,  including  the  provisions  of  the  third 
and  fourth  Articles,  and  the  language  of  the  preamble,  that 
the  convention  is  entered  into  ^^  for  the  better  administration  . 
of  justice,  and  the  prevention  of  crime  within  the  territories- 
and  jurisdiction  of  the  parties  respectively,'*  and  in  order 
"that  persons  committing    certain    heinous    crimes,  being^ 
fugitives  from  justice,"  shall,  under  certain  circumstances,  be 
reciprocally  delivered  up. 

For  the  purpose  of  arriving  at  a  satisfactory  conclusion,  it 
will  be  useful  to  consider  three  classes  of  subjects,  developed 
in  treaties  and  laws  of  the  United  States,  as  throwing  light 
on  the  intention  of  the  United  States,  as  one  of  the  contract- 
ing parties,  in  the  language  used  in  the  convention  in  question. 
The  first  subject  is — prior  and  subsequent  extradition  treaties 
made  by  the  United  States,  containing  similar  language. 
The  second  subject  is — prior  and  subsequent  treaties  between 
the  United  States  and  foreign  countries,  respecting  the  juris- 
diction of  the  United  States  over  crimes  committed  in  those 
foreign  countries,  and,  also  laws  of  the  United  States  passed 
in  pursuance  of  such  treaties,  and  to  carry  them  into  effect. 
The  third  subject  is — prior  and  subsequent  laws  of  the 
United  States  respecting  the  jurisdiction  of  the  United 
States  over  crimes  not  committed  within  the  physical  terri- 
tory of  the  United  States,  other  than  laws  passed  in  pursuance 
of  the  treaties  last  referred  to. 

The  first  treaty,  providing  for  extradition,  which  the  United 
States  ever  made,  and  the  only  one  which  it  made  for  a  long 
period,  was  the  treaty  with   Great  Britain,  of  the  19th  of 


APRIL,  1873.  13^ 


In  re  Joseph  Stupp. 


November,  1794,  (8  U.  S.  Stat,  at  Large^  129,)  which  was  a 
genera]  treaty,  covering  a  large  number  of  subjects,  the  27th ' 
Article  of  it  containing  the  provision  for  extradition.     That 
provision  was  in  force  for  the  period  of  twelve  years  only,. 
^when  it  expired  by  its  own  limitation.    From  that  time  down 
to  the  year  1842,  a  period  of  thirty-six  years,  this  country 
had  no  extradition  treaty  with  any  foreign  nation.    The  27th 
Article  of  such  treaty  with   Great  Britain,  of  1794,  was  a 
very  brief  provision,  to  this  effett,  that  the  parties  agreed  that 
they, "  on  mutual  requisitions,  by  them  respectively,  or  by  their 
respective  ministers  or  officers  authorized  to  make  the  same,. 
will  deliver  up  to  justice  all  persons  who,  being  charged  with 
murder  or  forgery,  committed  within  the  jurisdiction  of  either, 
shall  seek  an  asylum  within  any  of  the  countries  of  the 
other.''    Thus,  very  much  the  same  language  was  used  in  this 
first  treaty  with  Great  Britain,  that  is  used  in  the  later  treaty 
with  Prussia. 

The  next  treaty  on  the  subject  was  the  treaty  with  Great 
Britain,  generally  known  as  the  "  Ashburton  Treaty,'^  of  the 
9th  of  August,  1842,  (8  U.  S.  JStat.  at  Zarge^  67iy.)  That 
treaty  is  a  general  treaty,  the  10th  Article  of  which  contains 
a  provision  for  extradition.  The  language  is  substantially  the 
same  as  in  the  treaty  of  1794.  It  provides  that  the  parties 
shall  '^  deliver  up  to  justice  all  persons  who,  being  charged 
with"  murder  and  oth^r  offences  specified,  "committed 
within  the  jurisdiction  of  either,  shall  seek  an  asylum,  or 
shall  be  found,  within  the  territories  of  the  other."  The 
change  from  the  treaty  of  1794  consists  in  the  addition  of 
the  words,  "  or  shall  be  found."  The  treaty  of  1794  says, 
'*  shall  seek  an  asylum  within  any  of  the  countries  of  the 
other."  The  treaty  of  1842  says,  "  shall  seek  an  asylum,  or 
shall  be  found,  within  the  territories  of  the  other." 

The  next  treaty  on  the  subject  of  extradition  was  the  first 
special  Convention  the  United  States  ever  made  with  any 
country  for  the  delivery  of  criminals.  It  was  made  with 
France,  on  the  9th  of  November,  1843,  (8  U.  S.  Stat.  atLarge^ 
580.)    That  special  Convention  adopted  a  form  of  expressiou,. 
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both  in  the  preamble  and  in  the  Article  for  extradition,  which 
has  been  followed  as  a  model,  substantially,  in  all  the  special 
Conventions  which  have  been  since  entered  into  by  the 
United  States  with  fomgn  countries,  for  extradition,  all  of 
which  contain  preambles  in  substantially  the  same  language 
as  the  one  with  Prussia,  now  under  consideration.  This  Con- 
vention with  France,  of  1843,  which  is  the  one  still  in  force 
between  the  United  States  and  France,  says,  in  its  preamble, 
that  the  parties  have  "judged  it  expedient,  with  a  view  to 
the  better  administration  of  justice,  and  to  the  prevention  of 
crime,  in  their  respective  territories  and  jurisdictions,  that 
persons  charged  with  the  crimes  hereinafter  enumerated,  and 
being  fugitives  from  justice,  should,  under  certain  circum- 
stances, be  reciprocally  delivered  up."  The  first  Article 
provides,  that  the  "  contracting  parties  shall,  on  requisitions 
made  in  their  name,  through  the  medium  of  their  respective 
diplomatic  agents,  deliver  up  to  justice  persons  who,  being 
accused  of  the  crimes  enumerated  in  the  next  following  arti- 
<jle,  committed  within  the  jurisdiction  of  the  requiring  party, 
shall  seek  an  asylum,  or  shall  be  found,  within  the  territories 
of  the  other."  That  language  of  the  first  Article  is  substan- 
tially contained  in  all  the  special  extradition  Conventions,  and 
in  all  the  other  treaties  in  which  there  have  been  provisions 
for  extradition,  which  have  since  been  made. 

The  next  treaty  is  the  one  with  the  Hawaian  Islands,  of 
the  20th  of  December,  1849,  which  is  a  general  treaty,  (9 
U.  S.  Stat,  at  Zarge,  981,)  the  14th  Article  of  which  contains 
a  provision  for  surrender  by  the  parties,  of  "  all  persons  who, 
being  charged  with  "  certain  specified  crimes,  "  committed 
within  the  jurisdiction  of  either,  shall  be  found  within  the 
territories  of  the  other." 

Next  in  order  of  time  comes  the  Convention  with  Prussia, 
already  referred  to. 

The  next  treaty  after  that  was  a  special  extradition  Con- 
vention with  Bavaria,  made  on  the  12th  of  September,  1853, 
(10  Z7.  S.  Stat,  at  Large^  1022.)  It  is  peculiar  in  its  lan- 
guage.    Like  all  the  other  special  extradition  Conventions,  it 
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contains  a  preamble,  but  that  preamble  differs  from  those  to 
which  I  have  already  referred,  in  stating,  that  the  parties, 
"  actuated  by  an  equal  desire  to  further  the  administration  of 
justice,  and  to  prevent  the  commission  of  crimes  in  their  re- 
spective countries,  taking  into  consideration  that  the  increased 
means  of  communication  between  Europe  and  America  facili- 
tate the  escape  of  offenders,  and  that,  consequently,  provision 
ought  to  be  made  in  order  that  the  ends  of  justice  shall  not 
be  defeated,  have  determined  to  conclude  an  arrangement 
destined  to  regulate  the  course  to  be  observed  in  all  cases^ 
with  reference  to  the  extradition  of  such  individuals  as,  hav- 
ing committed  any  of  the  offences  hereafter  enumerated,  in 
one  country,  shall  have  taken  refuge  within  the  territories  of 
the  other."  In  the  first  Article,  it  is  agreed,  that  the  parties 
shall  ^^  deliver  up  to  justice  all  persons  who,  being  charged 
with  "  certain  specified  crimes,  "  committed  within  the  juris- 
diction of  either  party,  shall  seek  an  asylum,  or  shall  be  found, 
within  the  territories  of  the  other."  Thus,  the  words,  "  com- 
mitted within  the  jurisdiction  of  either  party,"  are  introduced 
in  the  first  Article,  while,  in  the  preamble,  it  is  said,  that  the 
extradition  is  to  be  of  '^  such  individuals  as,  having  com- 
mitted "  certain  offences  "  in  one  country,  shall  have  taken 
refuge  within  the  territories  of  the  other."  This  Convention, 
it  may  be  remarked,  contains,  in  its  third  Article,  the  pro- 
vision in  regard  to  not  delivering  up  citizens  or  subjects,  and, 
also,  in  its  fourth  Article,  the  provision  in  regard  to  new 
crimes  committed  in  the  territories  of  the  country  where  the 
party  is  found. 

Two  years  after  this  special  Convention  with  Bavaria,  a 
special  Convention  was  made  with  Hanover,  January  18th, 
1855,  (10  U.  S,  Stat  at  Large^  1138,)  which  is  identical  in 
language  with  the  Convention  with  Bavaria.  No  others  have 
ever  been  made  on  that  model. 

The  next  one  in  order  is  a  treaty  with  the  Swiss  Confeder- 
ation, a  general  treaty,  (11  Z7.  S.  Stat,  at  Large^  593,)  in 
which,  in  the  13th  Article,  there  is  a  provision  for  extradition. 
That  treaty  was  made  on  the  25th  of  November,  1 850,  and 
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proclaimed  on  the  9th  of  November,  1855.  It  has  no  pre- 
amble. It  contains  a  provision  for  the  extradition  of  "  per- 
sons who,  being  charged  with  the  crimes  enumerated  in  the 
following  article,  committed  within  the  jurisdiction  of  the 
requiring  party,  shall  seek  asylum,  or  shall  be  found,  within 
the  territories  of  the  other." 

The  next  in  order  is  a  treaty  with  the  Two  Sicilies,  of  the 
Ist  of  October,  1855,  (11  U.  S.  Stat,  at  Large,  651,)  a  general 
treaty,  the  2l8t  Article  of  which,  in  its  provision  for  extra- 
dition, is  peculiar  in  its  language,  in  providing,  "  that  every 
person  who,  being  charged  with,  or  condemned  for,  any  of 
the  crimes  enumerated  in  the  following  Article,  committed 
within  the  States  of  one  of  the  high  contracting  parties,  shall 
seek  asylum  in  the  States,  or  on  board  the  vessels  of  war,  of 
the  other  party,  shall  be  arrested  and  consigned  to  justice,  on 
demand  made,  through  the  proper  diplomatic  channel,  by  the 
government  within  whose  territory  the  offence  shall  have 
been  committed."  This  treaty  is  no  longer  in  force,  because 
the  kingdom  of  the  Two  Sicilies  has  been  incorporated  into 
the  kingdom  of  Italy,  and  there  is  a  very  recent  extradition 
treaty  between  the  United  States  and  Italy,  which  supersedes 
the  Sicilian  treaty. 

The  next  in  order  is  a  special  extradition  Convention  with 
Austria,  made  on  the  3d  of  July,  1856,  (11  U.  S.  Stat,  at 
Large,  691.)  It  is  the  same,  in  language,  as  the  Convention 
with  Prussia,  now  under  consideration. 

The  next  is  a  special  extradition  Convention  with  Baden, 
made  January  30th,  1857,  (11  XT.  S.  Stat,  at  Large,  71S.) 
That,  also,  is  just  like  the  one  with  Prussia. 

The  next  is  a  special  extradition  Convention  with  Sweden 
-and  Norway,  of  the  21st  of  March,  1860,  (12  U.  S.  Stat.  aJt 
Large,  1125.)  That,  also,  is  like  the  one  with  Prussia,  in  the 
particulars  under  consideration. 

The  next  is  a  general  treaty  with  Venezuela,  of  the  27th 
of  August,  1860,  (12  XT.  S.  Stat,  at  Large,  1159,)  the  2rth 
Article  of  which  contains  provisions  for  delivery,  similar  in 
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tenns  to  those  contained  in  the  Convention  with  France, 
before  mentioned. 

The  next  is  a  special  extradition  treaty  with  Mexico,  of 
the  11th  of  December,  1861,  (12  XT.  S.  Stat,  at  large,  1199.) 
It  is  like  the  special  Convention  with  France,  in  its  language, 
in  the  particulars  already  referred  to,  and  not  different,  in 
substance,  from  the  one  with  Prussia. 

The  next  is  a  general  treaty  with  Hayti,  of  November  3d, 
1864,  (13  U.  S.  Stat,  at  Large,  727,)  in  which  the  terms  of 
the  extradition  provision  (Article  38)  are  the  same  as  in  the 
treaty  with  the  Swiss  Confederation. 

The  next  is  the  treaty  with  the  Dominican  Republic,  of 
February  8th,  1867,  (15  U.  S.  Stat,  at  Large,  488,)  the  27th 
Article  of  which  provides  for  extradition,  in  the  same  terms 
as  the  provision  in  the  treaty  with  the  Swiss  Confederation. 

The  next  is  the  special  extradition  Convention  with  Italy, 
of  March  23d,  1868,  (15  U.S.  Stat,  at  Large,  629.)  It  is  sub- 
stantially like  Ahe  one  with  Prussia,  in  the  particulars  referred 
to,  except  that  there  is  no  provision  in  it  for  the  non-delivery 
of  subjects  or  citizens. 

The  next,  and  the  last,  is  the  special  extradition  Conven- 
tion with  Nicaragua,  of  June  25th,  1870,  (17  U.  S.  Stat  at 
Large,  815,)  which  is  just  like  the  one  with  Italy,  in  the  par- 
ticulars mentioned. 

The  summary  of  all  these  treaties,  of  which  there  are 
seventeen,  exclusive  of  the  treaty  of  1794,  with  Great  Britain, 
18,  that  in  eight  of  them,  which  are  special  extradition  Con- 
ventions, (that  is,  those  with  France,  Prussia,  Austria,  Baden, 
Sweden  and  Norway,  Mexico,  Italy,  and  Nicaragua,)  there  is 
a  recital,  in  the  preamble,  that  the  object  of  the  treaty  is 
"  the  prevention  of  crime  within  the  territories  and  jurisdic- 
tion of  the  parties  respectively,"  by  the  delivery  up  of  "  per- 
sons who  are  fugitives  from  justice."  It  further  appears, 
that,  in  fourteen  treaties  or  Conventions,  (of  which  eight  are 
these  special  extradition  Conventions,)  the  provisions  as  to 
delivery  are  for  the  delivery  of  persons  charged  with  crimes 
committed  within  the  "jurisdiction"  of  one  of  the  parties, 
who  shall  seek  an  asylum,  or  shall  be  found,  within  the  terri- 
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tones  of  the  other.  This  provision  is  found  in  fourteen  sub- 
sistiDg  treaties  of  the  United  States,  namely,  those  with  Great 
Britain,  France,  the  Hawaian  Islands,  Prussia,  the  Swiss  Con- 
federation, Austria,  Baden,  Sweden  and  Norway,  Venezuela^ 
Mexico,  Hayti,  the  Dominican  Republic,  Italy,  and  Nica- 
ragua, six  of  them  being  general  treaties,  with  no  previous 
recital  in  a  preamble.  Then  there  are  the  special  cases  to- 
which  I  have  alluded — the  Conventions  with  Bavaria  and 
llanover,  which,  in  their  preambles,  speak  about  preventing- 
the  commission  of  crimes  ^'  in  their  respective  countries,"  and 
about  offences  committed  "  in  one  country,"  and  then  provide 
for  the  delivery  of  persons  charged  with  crimes  committed 
"  within  the  jurisdiction  of  either  party,"  who  "  shall  seek  an 
asylum,  or  shall  be  found,  within  the  territories  of  the  other.'* 
Then  there  is  the  treaty  with  the  Two  Sicilies,  which  con- 
tains the  peculiar  language  which  I  have  recited.  It  thus  re- 
sults, that,  out  of  eighteen  treaties,  (or  seventeen,  excluding 
the  one  with  Great  Britain,  of  1794,)  all  but  one  provide  for 
the  delivery  of  persons  charged  with  crimes  committed  within 
the  '^  jurisdiction  "  of  one  party,  who  shall  seek  an  asylum 
within  the  territories  of  the  other. 

The  second  subject  to  which  I  referred  was — ^prior  and 
subsequent  treaties  between  the  United  States  and  foreign 
countries,  respecting  the  jurisdiction  of  the  United  States  over 
crimes  committed  in  those  foreign  countries,  supplemented  by 
laws  of  the  United  States  passed  in  pursuance  of  the  provis- 
ions of  those  treaties,  and  to  carry  them  into  effect.  As  I 
remarked  before,  the  first  special  Convention  made  between 
the  United  States  and  any  country,  for  extradition,  was  that 
with  France,  made  on  the  9th  of  November,  1843,  and  can- 
tains  the  declaration,  that  it  is  made  for  the  purpose  of  reach- 
ing persons  committing  crimes  within  the  territories  and 
jurisdiction  of  the  one  party,  who  shall  become  fugitives  from 
justice,  and  shall  seek  an  asylum,  or  be  found,  within  the 
territories  of  the  other  party.  The  second  special  Convention 
was  that  between  the  United  States  and  Prussia,  of  the  16th 
of  June,  1852.      It  becomes   important,   therefore,   to  see 
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whether  there  was  anything  at  those  dates,  1843  and  1852,  in 
the  treaties  and  legislation  of  the  United  States,  which  can 
throw  light  npon  the  meaning  of  the  United  States,  in  using 
the  language  it  did  in  its  treaties  with  France  and  Prussia, 
and  in  the  subsequent  treaties  which  have  followed  the  lan- 
guage of  those  treaties. 

On  the  7th  of  May,  1830,  the  United  States  made  a  treaty 
with  the  Ottoman  Porte,  commonly  called  Turkey,  (8  TJ.  S. 
Stat,  at  La/rge^  409,)  which  contains  a  provision,  in  the  fourth 
Article,  that  citizens  of  the  United  States  committing  an 
offence  in  Turkey  "  shall  not  be  arrested  and  put  in  prison  by 
the  local  authorities,  but  shall  be  tried  by  their  minister  or 
consul,  and  punished  according  to  their  offence,  following,  in 
this  respect,  the  usage  observed  towards  other  Franks."  No 
law  of  the  United  States  was  passed  to  carry  that  provision 
into  practical  effect  until  the  year  1848.  Meantime,  before 
the  extradition  Convention  with  Prussia  was  made,  and  on 
the  3d  of  July,  1844,  a  treaty  was  made  between  the  United 
States  and  China,  (8  TJ.  R.  Stat,  at  Large,  696,)  the  21st 
Article  of  which  provides,  that  "  citizens  of  the  United 
States,  who  may  commit  any  crime  in  China,  shall  be  subject 
to  be  tried  and  punished  only  by  the  consul,  or  other  public 
functionary,  of  the  United  States,  thereto  authorized,  accord- 
ing to  the  laws  of  the  United  States."  In  view  of  those  two 
treaties,  one  made  in  1830,  and  the  other  in  1844,  the  Con- 
gress of  the  United  States,  on  the  11th  of  August,  1848, 
passed  an  Act,  (9  U,  S.  Stat  at  Large,  276,)  entitled,  "An 
Act  to  carry  into  effect  certain  provisions  in  the  treaties  be- 
tween the  United  States  and  China,  and  the  Ottoman  Porte, 
giving  certain  powers  to  ministers  and  consuls  of  the  United 
States,  in  those  countries."  That  Act  was  passed  four  years 
before  this  treaty  was  made  with  Prussia,  and  it  gives  to  the 
commissioner  and  the  consuls  of  the  United  States,  (the  chief 
functionary  of  the  United  States  in  China  at  that  time  being 
called  a  commissioner  and  not  a  minister,)  appointed  to  reside 
in  China,  power  to  try,  in  the  manner  provided  in  the  Act,  all 
citizens  of  the  United  States  charged  with  offences  against 
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law,  that  is,  against  the  law  of  China,  committed  in  the  do- 
minions of  China.  The  2d  section  of  that  Act  provides, 
"  that,  in  regard  to  crimes  and  misdemeanors,  the  said  public 
functionaries  are  hereby  fnlly  empowered  to  arraign  and  try, 
in  the  manner  herein  provided,  all  citizens  of  the  United 
States  charged  with  offences  against  law,  which  shall  be  com- 
mitted in  the  dominions  of  China,  including  Macao,  and, 
upon  conviction,  to  sentence  such  offenders  in  the  maimer 
herein  authorized  ;  and  said  functionaries  and  each  of  them 
are  hereby  authorized  to  issue  such  processes  as  are  suitable 
and  necessary  to  carry  this  authority  into  execution."  The 
Act  also  extends  the  laws  of  the  United  States,  so  far  as  is 
necessary  to  execute  the  treaty,  over  all  citizens  of  the  United 
States  in  China,  so  far  as  such  laws  are  suitable  to  carry  the 
treaty  into  effect.  It  also  authorizes  the  consuls  of  the  United 
States  in  China  to  arrest  any  citizen  of  the  United  States 
charged  with  committing  in  China  an  offence  against  law,  and 
to  try  him,  and,  on  conviction,  to  punish  him  by  tine  or  im- 
prisonment ;  and,  in  cases  of  murder,  and  insurrection  or 
rebellion  against  the  Chinese  Government,  with  intent  to 
subvert  the  same,  to  punish  the  offence  with  death,  by  execut- 
ing the  convict,  if  the  commissioner  shall  issue  a  warrant  for 
the  purpose.  The  Act  also  gives  the  same  powers  to  the 
minister  resident  and  consul  of  the  United  States  in  Turkey, 
in  reference  to  crimes  committed  by  citizens  of  the  United 
States  in  Turkey,  under  the  treaty  of  May  7th,  1830.  It  is  to 
be  noted,  that  this  Act  was  passed  on  the  day  before  the  Act 
of  the  12th  of  August,  1848,  was  passed,  (9  U.  S.  Stat,  at 
Large^  302,)  which  is  one  of  the  Acts  under  which  the  pro- 
ceedings in  the  present  extradition  case  are  taking  place. 
This  Act  of  August  12th,  1848,  prescribes  the  course  pf  pro- 
cedure in  the  United  States  under  extradition  treaties,  and 
provides  for  the  issuing  of  a  warrant  and  the  holding  of  an 
examination,  with  a  view  to  extradition,  where  complaint  is 
made,  charging  "  any  person  found  within  the  limits  of  any 
State,  district  or  territory,  with  having  committed,  within  the 
jurisdiction   of  any  such  foreign   Government,  any  of  the 
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crimes  enumerated  or  provided  for  by  any  such  treaty  or  con- 
vention." These  treaties  and  the  Act  to  carry  them  into 
effect  were  in  force  when  the  Convention  with  Prussia  was 
made,  in  1852. ' 

A  treaty  was  also  made  between  the  United  States  and 
Borneo,  on  the  23d  of  June,  1850,  but  not  proclaimed  until 
the  12th  of  July,  1854,  (10  U.  S.  Stat  at  Large,  910,)  the  9th 
Article  of  which  provides,  that,  "  in  all  cases  where  a  citizen 
of  the  United  States  shall  be  accused  of  any  crime  committed 
in  any  part "  of  the  dominions  of  the  Sultan  of  Borneo,  "  the 
person  so  accused  shall  be  exclusively  tried  and  adjudged  by 
the  American  consul,  or  other  oflScer  duly  appointed  for  that 
purpose."  It  do^  not  appear  that  any  law  of  the  United 
States  has  been  passed  to  carry  this  provision  into  effect. 

Then,  a  treaty  was  made  with  Siam,  on  the  29th  of  May, 
1856,  (11  U.  S.  Stat,  at  Large,  684,)  the  2d  Article  of  which 
provides,  that  "  criminal  offences  will  be  punished,  in  the  case 
of  American  offenders,  by  the  consul,  according  to  American 
laws." 

Then  came  a  treaty  with  Japan,  of  June  17th,  1857,  (11 
U.  8.  Stat,  at  La/rge,  723,)  the  4th  Article  of  which  provides, 
that  ^^  Americans  committing  offences  in  Japan  shall  be  tried 
by  the  American  consul-general  or  consul,  and  shall  be  pun- 
ished according  to  American  laws." 

On  the  29th  of  July,  1858,  another  treaty  was  made  with 
Japan,  (12  U.  S.  Stat,  at  Large,  1056,)  the  6th  Article  of 
which  provides,  that  ''  Americans  committing  offences  against 
Japanese  shall  be  tried  in  American  consular  Courts,  and, 
when  guilty,  shall  be  punished  according  to  American  laws." 

These  treaties  with  Japan  and  Siam,  of  1856,  1857  and 
1858,  made  necessary  a  further  Act  of  Congress,  and  an  Act 
was  passed,  on  the  22d  of  June,  1860,  (12  U.  S.  Stat,  at 
Zargej  72,)  covering  the  provisions  of  the  treaties  with 
China,  Japan,  Siam,  and  Turkey,  in  reference  to  criminal 
offences,  and  superseding  the  Act  of  August  11th,  1848.  This 
Act  of  the  22d  of  June,  1860,  contains  substantially  the 
same  provisions  which  were  embraced  in  the  Act  of  August 
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11th,  1848,  applied  to  offences  9ommitted  by  citizens  of  the 
United  States  in  China,  Japan,  Siam  and  Tnrkey,  and  provid- 
ing for  the  jurisdiction  of  such  offences  by  the  ministers  and 
consuls  of  the  United  States  in  those  countries.  This  Act  has 
been  put  into  practical  execution.  It  appears,  by  the  diplo- 
matic correspondence  of  the  United  States,  that  one  David 
Williams  was  tried  and  convicted  in  the  consular  Court  at 
Shanghai,  for  piracy  and  murder,  in  robbing  and  killing 
three  Chinese.  The  United  States  minister  to  China,  on  the 
23d  of  November,  1863,  issued  a  warrant  for  his  execution. 
On  the  Ist  of  March,  1864,  a  few  hours  before  the  time  fixed 
for  his  execution,  he  committed  suicide.  One  James  White 
was  tried  and  convicted  in  the  consular  Court  at  Shanghai,  on 
the  23d  of  November,  1863,  of  the  murder  of  Samuel  Webster. 
A  warrant  was  issued  for  his  execution,  but  he  broke  jail  and 
escaped,  owing  to  the  insufficient  means  provided  for  taking 
care  of  prisoners.  A  third,  and  more  remarkable,  case  wate 
that  of  John  D.  Buckley,  who,  on  the  22d  of  May,  1863, 
murdered,  at  Shanghai,  John  McKennon,  a  citizen  of  the 
United  States,  and  the  master  of  an  American  merchant  ship. 
After  the  offence  was  committed,  Buckley,  under  another 
name,  took  passage,  at  Shanghai,  for  Havre,  in  France,  on 
board  of  a  French  vessel.  The  vessel  stopped  at  Nagasaki, 
in  Japan.  The  American  consul  at  Nagasaki  applied  to  the 
French  consul  there,  for  permission  to  arrest  Buckley.  The 
French  consul  arrested  Buckley  and  put  him  in  the  French 
prison,  at  Nagasaki,  and  the  vessel  went  to  France  without 
him.  The  French  consul  laid  the  case  before  the  French 
minister  in  Japan.  He  declined  to  surrender  Buckley  to  the 
American  minister  in  Japan,  on  the  ground,  that,  under  the 
extradition  treaty  between  the  United  States  and  France,  the 
surrender  of  the  fugitive  must  be  made  by  the  French 
government  at  home,  on  the  demand  of  the  American  govern- 
ment ;  but  he  offered  to  send  Buckley  to  France,  to  await  a 
demand  there.  The  American  minister  in  Japan  then 
arranged  to  arrest  Buckley  when  he  should  be  discharged 
from  the  French  custody  in  Nagasaki,  and  to  send  him  to 
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Shanghai,  to  be  delivered  to  the  American  consul  there,  and 
the  captain  of  a  British  government  steamer  agreed  to  take 
Bncklej  to  Shanghai  ander  gnard,  when  he  should  be  arrested. 
This  was  early  in  January,  1864.  Shortly  afterwards,  Buckley 
surrendered  himself  to  the  American  consul  at  Nagasaki,  and 
was  sent  to  Shanghai  in  such  British  government  steamer. 
He  was  tried  at  Shanghai  for  the  murder,  on  the  1st  of 
February,  1864,  before  the  American  consul  general,  and  four 
associates,  and  was  convicted  and  sentenced  to  be  hung.  The 
United  States  minister  in  China,  on  the  11th  of  March,  1864, 
issued  a  warrant  for  his  execution,  and  he  was  hung  at 
Shanghai,  on  the  1st  of  April,  1864.  The  proceedings  in 
Buckley's  case  were  approved  by  the  President.  {Diplomatic 
Correspondence  of  1S64:,  part  Z^  pages  392  to  419,440,474, 
478,  479.) 

On  the  14th  of  February,  1867,  a  treaty  was  made  between 
the  United  States  and  Madagascar,  (15  U,  S.  Stat,  at  Large , 
492,)  the  5th  Article  of  which  provides,  that  citizens  of  the 
United  States  shall,  as  to  criminal  offences  committed  by  them 
in  Madagascar,  be  under  the  exclusive  criminal  jurisdiction 
of  their  own  consul  only,  duly  invested  with  the  necessary 
powers.  By  the  Act  of  July  1st,  1870,  (16  U.  S.  Stat,  at 
LargSy  183,)  the  Act  of  July  22d,  1860,  before  mentioned,  is, 
so  far  as  it  is  in  conformity  with  the  stipulations  of  the  said 
treaty  with  Madagascar,  extended  to  tbat  country,  and  to  any 
country  of  like  character,  with  which  the  United  States  may 
thereafter  enter  into  treaty  relations. 

Such  are  the  law  and  the  facts  in  regard  to  these  treaty 
provisions,  the  Acts  of  Congress  thereon,  and  the  practical 
execution  of  them,  in  respect  to  the  jurisdiction  specially  con- 
ferred, by  treaty,  upon  officers  of  the  United  States,  in  regard 
lo  crimes  committed  by  citizens  of  the  United  States,  wholly 
out  of  the  physical  territory  of  the  United  States,  and  not  on 
board  of  vessels  of  the  United  States. 

The  third  subject  to  which  I  referred  was — ^prior  and 
subsequent  laws  of  the  United  States  respecting  the  juris- 
diction of  the  United  States  over  crimes  not  committed  with- 
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in  the  physical  territory  of  the  United  States,  other  than 
laws  passed  in  pursuance  of  treaties,  as  showing  an  assumption 
by  the  United  States  of  jurisdiction  over  offences  committed 
outside,  not  only  of  the  physical  territorial  limits  of  the 
United  States,  but  outside  of  the  quasi  territorial  limits  of 
the  United  States,  and  outside  of  territorial  limits  granted  by 
treaty. 

We  are  entirely  familiar  with  the  jurisdiction  exercised 
over  offences  committed  on  vessels,  a  vessel  being  regarded  a& 
a  part  of  the  country  whose  flag  she  bears.  There  are  many 
Acts  of  the  kind  passed  by  the  Congress  of  the  United  States. 
One  is  the  Act  of  April  80th,  1790,  (1  U.  S.  Stat,  at  Zargsy 
113,)  the  8th  section  of  which  provides,  "  that,  if  any  person 
or  persons  shall  commit  upon  the  high  seas,  or  in  any  river, 
haven,  basin,  or  bay,  out  of  the  jurisdiction  of  any  particular 
State,  murder  or  robbery,  or  any  other  offence,  which,  if 
committed  within  the  body  of  a  county,  would,  by  the  laws 
of  the  United  States,  be  punishable  with  death,  *  *  *  * 
every  such  offender  shall  be  deemed,  taken,  and  adjudged  to 
be  a  pirate  and  felon,  and,  being  convicted,  shall  suffer  death ; 
and  the  trial  of  crimes  committed  on  the  high  seas,  or  in  iany 
place  out  of  the  jurisdiction  of  any  particular  State,  shall  be 
in  the  District  where  the  offender  is  apprehended,  or  into 
wliich  he  may  first  be  brought." 

But,  the  United  States  has  gone  further.  There  is  a 
statute  passed  on  the  18th  of  August,  1856,  (11  77,  S.  Stat,  at 
Large  J  61,)  the  24th  section  of  which  provides,  that  a  person 
who  takes  a  false  oath  before  a  secretary  of  legation  or  con- 
sular officer  of  the  United  States  in  a  foreign  country,  shall 
be  deemed  guilty  of  perjury,  and  ''  may  be  charged,  proceeded 
against,  tried,  convicted,  and  dealt  with,  in  any  District  of 
the  United  States,  in  the  same  manner,  in  all  respects,  as  if 
such  offence  had  been  committed  in  the  United  States." 
This  language  plainly  recognizes  it  to  be  the  fact,  that,  under 
such  circumstances,  the  offence  is  not  committed  in  the  United 
States.  The  jurisdiction  in  such  case,  therefore,  is  not 
assumed  upon  the  theory  that  the  offence  is  committed  with- 
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in  the  territory  of  the  United  States,  or  within  the  qucm 
territory  of  the  United  States,  or  within  territory  as  to  which 
jurisdiction  is  conferred  by  a  treaty  between  the  United 
States  and  a  foreign  power,  and  the  Act  is  not  confined  to  an 
offence  committed  by  a  citizen  of  the  United  States.  The 
jurisdiction  is  entirely  outside  of  any  such  support. 

So,  in  the  Act  of  June  22d,  1860,  before  referred  tOj  it  is 
provided,  by  the  30th  section,  (12  U.  S,  Stat,  at  Large^  78,) 
that  the  consuls  and  commercial  agents  of  the  United  States, 
at  islands,  or  in  countries,  not  inhabited  by  any  civilized 
people,  or  recognized  by  any  treaty  with  the  United  States, 
shall  have  authority  to  try  oflTences  and  misdemeanors  com- 
mitted by  citizens  of  the  United  States,  and  punish  them  by 
fine  or  imprisonment.  This  provision  does  not  rest  on  any 
theory  of  territory,  or  qua^  territory,  or  on  any  jurisdiction 
conferred  by  treaty.  It  apparently  rests  on  the  same  princi- 
ple on  which  the  statute  of  Prussia,  referred  to  in  the  present 
case,  is  founded — the  right  of  a  State  to  punish  its  own  citi- 
zens, in  respect  of  crimes  committed  by  them  abroad,  even  in 
places  where  it  has  no  physical  territorial  jurisdiction,  no 
quasi  territorial  jurisdiction,  and  no  treaty  jurisdiction. 
There  may  be  other  Acts  of  Congress  bearing  on  the  subject, 
but  those  cited  are  suflScient  to  illustrate  the  principle  on 
which  the  claim  for  extradition  in  the  present  case  is  rested. 

The  statute  of  Prussia  provides,  that  there  may  be  prose- 
cuted and  punished  according  to  the  criminal  law  of  Prussia, 
a  Prussian  who,  in  a  foreign  country,  has  committed  an  act 
which,  according  to  the  laws  of  Prussia,  is  to  be  considered  a 
crime  or  a  misdemeanor,  and  which  is  punishable  by  the  laws 
of  the  place  where  it  has  been  committed,  with  the  restriction, 
that  there  shall  be  no  prosecution  if  the  Court  of  the  foreign 
country  has  adjudicated  on  the  act,  and  an  acquittal  or  pun- 
ishment has  taken  place  ;  or  if,  according  to  the  laws  of  the 
foreign  country,  the  time  limited  for  prosecution  or  punish- 
ment has  expired,  or  the  punishment  has  been  remitted;  or 
if,  according  to  the  laws  of  the  foreign  country,  a  request  of 
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the  iDJured  pereon  is  required,  and  such  request  has  not  been 
made. 

The  Acts  of  the  Congress  of  the  United  States  recognize, 
therefore,  the  principle  of  punishing,  by  the  laws  of  the 
United  States,  offences  committed  by  citizens  of  the  United 
States  outside  of  the  physical  territory  of  the  United  States, 
and  outside  of  a  vessel  bearing  the  flag  of  the  United  States, 
and  outside  of  any  place  which  can  be  called  the  quasi  terri- 
tory of  the  United  States,  by  virtue  of  a  treaty.  It  follows, 
that  the  United  States  recognizes  and  did  recognize,  when 
this  Convention  with  Prussia  was  made,  a  jurisdiction  to  try 
offences,  at  least  when  committed  by  citizens  of  the  United 
States,  which  extends  to  offences  committed  outside  of  the 
physical  territory  of  the  United  States.  Hence,  there  was 
and  is  a  subject-matter,  recognized  by  the  United  States,  for 
the  operation  of  a  distinction  between  the  word  "jurisdic- 
tion "  and  the  word«"  territories,"  when  those  two  words  are 
used  in  treaties,  in  juxtaposition,  and  yet  in  contrast. 

In  this  connection,  it  is  not  inapt  to  remark,  chat  the  lan- 
guage used  in  this  treaty  with  Prussia,  and  in  the  other 
treaties  between  the  United  States  and  foreign  countries,  is 
also  found  in  various  treaties  between  European  countries,  in 
regard  to  extradition.  In  the  extradition  treaty  between 
Great  Britain  ani  France,  of  February  13th,  1S43,  the  pre- 
amble states,  that  the  parties  "  have  judged  it  expedient,  with 
a  view  to  the  better  administration  of  justice,  and  to  the  pre- 
vention of  crime  within  their  respective  territories  and  juris- 
dictions, that  persons  charged  with  the  crimes  hereinafter 
enumerated,  and  being  fugitives  from  justice,  shall,  under 
certain  circumstances,  be  reciprocally  delivered  up."  The 
treaty  then  provides,  that  the  parties  shall  "  deliver  up  to  jus- 
tice persons  who,  being  accused  of"  the  crimes  specified, 
"  committed  within  the  jurisdiction  of  the  requiring  party, 
shall  seek  an  asylum,  or  shall  be  found,  within  the  territories 
of  the  other."  The  treaty  of  May  28th,  1852,  between  Great 
Britain  and  France,  provides,  that  they  shall  "  deliver  up  to 
each  other,  reciprocally,  any  persons,  except  native  subjects  or 
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citizens  of  the  party  upon  whom  the  requisition  may  be  made, 
Mrho,  being  convicted  or  accused  of  any  of  the  crimes  herein- 
after specified,  committed  within  the  jurisdiction  of  the  re- 
quiring party,  shall  be  found  within  the  territories  of  the 
other  party."  In  the  treaty  between  Great  Britain  and  Den- 
mark, of  April  15th,  1862,  the  preamble  says,  "  with  a  view 
to  the  better  administration  of  justice,  and  to  the  prevention 
of  crime  within  their  respective  territories  and  jurisdictions," 
and  the  provision  is  for  the  delivery  up  to  justice  of  persons 
who,  being  accused  or  convicted  of  certain  crimes  "  committed, 
within  the  jurisdiction  of  the  requiring  party,  shall  be  found 
within  the  territories  of  the  other."  So,  too,  in  the  treaty 
between  Great  Britain  and  Prussia,  of  March  5th,  1864,  the 
same  language  is  found  as  that  just  cited  from  the  treaty 
between  Great  Britain  and  Denmark. 

The  question,  then,  arises,  whether  there  is  anything  in 
the  language  of  this  treaty  with  Prussia,  and  of  other  treaties 
containing  like  language,  or  in  the  rules  of  interpretation  laid 
down  in  any  decisions  which  have  been  cited  on  the  subject, 
to  restrict  the  operation  of  the  distinction  to  which  I  have 
referred,  between  the  word  "jurisdiction"  and  the  word 
"  territories,"  and  to  prevent  the  giving  to  the  word  "juris- 
diction" an  enlarged  meanipg,  equivalent  to  the  words, 
"  authority,  cognizance,  or  power  of  the  Courts."  Prussia 
gives  such  construction  to  the  word  "jurisdiction,"  as  used  in 
the  treaty  with  her,  by  the  very  fact,  that,  having  established 
by  law  the  jurisdiction  referred  to,  she  demands  the  extradi- 
tion of  this  prisoner.  There  certainly  is  nothing  in  the  lan- 
guage of  the  treaty  that  requires  any  such  restriction,  because, 
in  the  first  Article  of  the  treaty,  where  the  agreement  for 
delivery  is  found,  the  language  is,  specifically,  that  those  per- 
sons shall  be  delivered  up,  who  have  committed  the  designated 
crimes  within  the  "jurisdiction  "  of  the  requiring  party,  and 
shall  be  found  within  the  "  territories  "  of  the  other  party. 
K  it  had  been  intended  to  limit  the  extradition  to  cases  of 
crimes  committed  within  the  "  territories  "  of  the  requiring 
party,  it  would  have  been  easy  to  say  so,  as  in  the  treaty  with 
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the  Two  Sicilies,  where  the  designation  is,  crimes  "  committed 
within  the  States  of  one  of  the  high  contracting  parties." 
But,  there  being  a  subject-matter  for  the  operation  of  a  mean- 
ing to  the  word  "jurisdiction,"  beyond  the  meaning  of  the 
word  "  territory,"  j^e  find  that  the  preamble  to  the  treaty 
uses  the  words  "territories  and  jurisdiction,"  stating  the 
object  of  the  treaty  to  be  "  the  prevention  of  crime  within  the 
territories  and  jurisdiction  of  the  parties  respectively."  It 
cannot  be  predicated  of  this  language,  that  the  word  "  terri- 
tories "  and  the  word  "jurisdiction  "  are  used  as  synonymous 
words.  It  is  a  reasonable  construction,  that  the  word  "juris- 
diction "  is  ampler  in  its  scope  than  the  word  "  territories," 
and  that  the  two  words,  used  in  juxtaposition  in  both  the  pre- 
amble and  the  first  Article,  are  u^ed  in  contrast  and  in  differ- 
ent senses. 

The  principle  of  enlarged  jurisdiction,  to  which  I  have  re- 
ferred, is  recognized  by  judicial  authority.  In  Holmes  v. 
JennisoUj  (14  Peters^  540,  568,  569,)  Chief  Justice  Taney  says, 
that  the  States  of  the  Union  "  may,  if  they  think  proper,  in 
order  to  deter  offenders  from  other  countries  from  coming 
among  them,  make  crimes  committed  elsewhere  punishable  in 
their  Courts,  if  the  guilty  party  shall  be  found  within  their 
jurisdiction."  In  hi  re  Tivnan,  (5  Best  &  Smithy  645,  679,) 
Chief  Justice  Cockburn  says  :  "  An  offence  may  be  cogniza- 
ble, triable  and  justiciable  in  two  places,  e.  g.^  a  murder  by  a 
British  subject  in  a  foreign  country.  A  British  subject  who 
commits  a  murder  in  the  United  States  of  America  may  be 
tried  and  punished  here  by  our  municipal  law,  which  is  made 
to  extend  to  its  citizens  in  every  part  of  the  world." 

Some  authorities  were  cited  on  the  hearing,  as  having  a 
bearing  on  the  question  involved,  and  as  tending  to  a  contrary 
conclusion  from  that  which  seems  to  me  the  proper  and  neces- 
sary one  in  this  case.  The  first  one  is  the  opinion  of  Attor- 
ney-General Charles  Lee,  in  1798,  (1  Opinions  of  Attorneys' 
General^  83,)  on  a  question  arising  under  the  extradition  pro- 
vision in  the  treaty  with  Great  Britain  of  1794.  That  treaty 
used  the  language,  before  cited,  that  persons  shall  be  delivered 
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up  to  justice,  who,  being  charged  with  crimes  "  committed 
within  the  jurisdiction  "  of  either  party,  shall  "  seek  an  asylum 
within  any  of  the  countries  of  the  other."  In  his  opinion,  the 
Attorney-General  suggests,' that  that  language  means,  that  the 
crime  must  be  committed  within  the  territorial  jurisdiction  of 
the  one  nation,  and  that  the  person  charged  with  the  crime 
must  seek  refuge  in  the  territorial  jurisdiction  of  the  other 
nation.  On  looking  into  the  opinion,  it  appears,  that  the  de- 
mand was  made  for  persons  charged  with  "murder  or  piracy." 
The  Attorney-General  states,  that  it  did  not  appear  whether 
the  offence  was  committed  within  the  jurisdiction  of  England 
or  any  of  the  British  dominions,  or  on  the  high  seas.  He 
says,  that  the  criminal  tribunals  in  the  United  States  are  iiilly 
competent  to  try  and  punish  persons  who  commit  murder  on 
the  high  seas,  or  piracy  ;  and  he  refers  to  the  statutes  of  the 
United  States  on  that  subject.  In  that  case,  one  of  the  offend- 
ers was  a  citizen  of  the  United  States,  and  all  of  them  were  in 
the  custody  of  its  officers  of  justice  ;  and  the  Attorney-General 
says,  that,  as  the  offenders  are  triable  in  the  Courts  of  the 
United  States,  and  are  in  the  custody  of  its  laws  for  trial,  he 
deems  it  "  more  becoming  the  justice,  honor,  and  dignity  of 
the  United  States,  that  the  trial  should  be  in  our  Courts."  It 
is  very  clear,  that  the  prisoner  in  the  present  case  cannot  be 
tried  in  the  United  States,  for  the  crimes  witfi  which  he  is 
chai^d. 

The  next  case  cited  is  the  opinion  of  Attorney-General 
Cushing,  (8  Opinions  of  Attomeya-Oeneral^  216,)  which  re- 
lates to  the  case  of  a  person  whose  extradition  was  asked  for 
by  the  French  minister.  He  was  charged  as  an  accomplice  in 
a  robbery.  The  papers  did  not  state  where  the  crime  was 
committed,  and  the  Attorney-General  remarks,  that  the  pa- 
pers did  not  allege  that  the  crime  was  committed  in  France, 
and  that  it  ought  to  appear  that  the  acts  of  complicity  were 
committed  by  the  party  while  actually  in  France.  The  point 
raised  in  the  present  case  was  not  involved  in  that  case.  As 
it  was  subsequently  made  to  appear  that  the  offence  had .  been 
committed  in  France,  and  as  the  person  was  thereupon  sur- 
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rendered,  (8  Opinions  of  Attorneys-General^  306,)  the  case 
lias  no  bearing  upon  the  present  question. 

The  most  important  case  cited  is  the  case  of  the  pirates  of 
the  American  schooner  Joseph  E.  Gerity,  decided,  on  habeas 
corpus^  by  the  Court  of  Queen's  Bench,  in  England,  in  1864. 
(In  re  Tvonan^  5  Best  <Sk  Smithy  645.)  That  was  a  case  where 
a  demand  was  made  by  the  Grovernment  of  the  United  States, 
for  the  extradition  of  the  prisoners,  as  being  "  charged  with 
piracy  on  the  high  seas,  within  the  jurisdiction  of  the  United 
States.'^  The  British  Government  issued  a  mandate  for  their 
arrest.  They  were  arrested  and  brought  before  a  magistrate, 
and  evidence  was  taken  as  to  the  charge.  After  that,  a  writ 
of  habeas  corpus  was  issued,  and  the  prisoners  were  brought 
before  the  Court  of  Queen's  Bench.  It  was  contended,  for 
them,  that  the  case  was  not  within  the  treaty  of  August  9th, 
1842,  between  Great  Britain  and  the  United  States.  That 
treaty  provides,  that  the  parties  shall,  on  mutual  requisitions, 
deliver  up  to  justice  all  persons  who,  being  charged  with  the 
<;rime  of  "  piracy,"  or  other  specified  crimes,  "  committed 
within  the  jurisdiction  of  either  "  of  the  parties,  shall  seek  an 
asylum,  or  be  found,  within  the  territories  of  the  other.  It 
^was  claimed,  by  the  United  States,  in  that  case,  that  the  crime 
was  committed  within  the  jurisdiction  of  the  United  States. 
It  was  committed  on  the  high  seas,  on  board  of  an  American 
vessel,  which  had  sailed  from  Matamoras  for  New  York,  by 
persons  who  sailed  on  board  of  the  vessel  as  passengers.  The 
case  was  argued  before  four  judges  of  the  Court,  on  the  con- 
struction of  the  treaty,  and  the  prisoners  were  discharged  by 
the  concurring  judgment  of  three  of  tlie  four  judges,  Judges 
Crompton,  Blackburn  and  Shee  being  in  favor  of  the  dis- 
xsharge,  on  the  ground  that  the  case  was  not  within  the  treaty, 
and  Chief  Justice  Cockburn  dissenting.  It  is  apparent,  from 
an  examination  of  the  remarks  of  the  three  judges  who  con- 
43urred  in  discharging  the  prisoners,  that  the  case  is  not  one 
in  point  on  the  present  question,  and  that  the  prisoners  were 
discharged  on  the  ground  that  the  crimes  with  which  they 
were  charged  were,  in  fact,  within  the  jurisdiction  of  Great 
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Britain  as  well  as  of  the  United  States,  and  that  the  word 
"jurisdiction,"  in  the  treaty,  meant  the  exclusive  jurisdiction 
of  one  party  as  against  the  other  party,  and  did  not  mean  a 
jurisdiction  which  was  shared  by  both  of  the  parties.  That  is 
the  ground  on  which  the  men  were  discharged.  Mr.  Justice 
Crompton  says,  in  his  judgment,  speaking  of  the  language  of 
the  statute  of  Great  Britain  on  the  subject,  (6  &  7  Vict^  c. 
76,)  which  is  the  language  of  the  treaty  :  "  Looking  at  the 
preamble,  which,  at  all  events,  can  be  used  as  a  key  to  the 
statute,  we  find  these  words  in  it,  '  persons  who,  being 
chai^d  with  the  crime  of  murder,  &c.,  or  piracy,  &c.,  com- 
mitted within  the  jurisdiction  of  either  of  the  high  contracting 
parties,'  this  looks  as  if  persons  within  the  jurisdiction  of  one 
of  the  parties,  and  not  of  the  other,  were  intended,  '  should 
seek  an  asvlum  or  should  be  found,  within  the  territories  of 
the  other.'"  "'Asylum,'  means  a  place  where  the  matter 
may  not  be  tried.  The  statute  then  provides  for  the  delivery 
up  to  justice  of  any  person  charged  with  the  crime  of  murder, 
<kc.,  or  with  the  crime  of  piracy,  &c.,  committed  within  the 
jurisdiction  of  the  United  States  of  America,  who  shall  be 
found  within  the  territories  of  her  Majesty.  *  Committed 
within  the  jurisdiction  of  the  United  States  of  America,'  I 
own,  appears  to  me  to  mean,  within  the  peculiar  jurisdiction 
of  the  United  States,  and  would  not  be  properly  used,  if  the 
common  jurisdiction  of  every  maritime  nation  in  the  world 
were  meant."  He  then  says,  that  the  case  before  them  is  a 
case  of  piracy  by  the  law  of  nations.  He  adds  :  "  Is  this  a 
piracy  within  the  words  of  the  statute  ?  It  is  to  be  within 
the  jurisdiction  of  the  United  States;  but  does  that  mean 
within  the  jurisdiction  which  the  whole  world  shares  with 
them?"  He  then  goes  on  to  make  an  observation  which 
clearly  shows  that  he  did  not  intend  to  lay  down  any  princi- 
ple which  would  cover  a  case  like  the  present  one.  He  says : 
*'  It  must  mean,  where  they  have  a  peculiar  jurisdiction ; 
although,  whether  that  would  apply  to  all  cases  where  we 
have  jurisdiction  in  foreign  countries,  we  need  not  determine. 
*    *     *    It  is  very  diflScult  to  my  mind  to  suppose  that  two 
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of  the  great  maritime  nations  of  the  world  meant  to  give  up 
their  power  of  trying  pirates  wherever  canght.  *  *  * 
These  persons  are  not  pirates  of  one  nation  or  another,  but 
pirates  against  every  nation."  The  remarks  of  Mr.  Justice 
Blackburn  show  that  he  took  the  same  view  of  the  case,  and 
was  in  farvor  of  the  discharge  of  the  prisoners  on  the  same 
ground.  He  says,  that,  looking  at  the  words  alone,  "  com- 
mitted within  the  jurisdiction  of  either  of  the  high  contract- 
ing parties,"  they  mean  crimes  committed  within  the  jurisdic- 
tion of  one  party,  and  not  within  a  common  jurisdiction. 
Quoting  the  words,  "  committed  within  the  jurisdiction  of  the 
United  States,"  he  says :  "  Does  that  mean  within  the  juris- 
diction of  one  party  exclusively?  I  do  not  say  how  that 
would  be  in  the  case  of  a  murder  committed  within  the  United 
States  by  a  British  subject,  over  whom  we  have  a  personal 
jurisdiction.  *  *  *  This  is  a  question  of  piracy,  which 
does  not  depend  upon  any  personal,  but  on  general  jurisdic- 
tion. *  *  *  Piracy,  under  the  law  of  nations,  is  an 
o£fence  against  all  nations,  and  punishable  by  all."  Mr.  Justice 
Shee,  after  remarking,  that  the  offence  charged  was  piracy  on 
the  high  seas,  a  crime  ^^by  the  law  of  nations,  justiciable 
wherever  the  offender  may  be  found,"  says :  "  The  persons 
whose  apprehension  and  extradition  are  contracted  for  by  the 
treaty,  and  authorized  by  the  Act  of  Parliament,  are  persons 
*  fugitive'  from  the  justice  of  the  United  States,  and  '  seeking 
an  asylum,'  that  is,  (but  for  the  treaty  and  the  Act  of  Parlia- 
ment) safe  in  the  asylum  of  the  territories  of  our  Queen,  be- 
cause not  liable  to  be  arraigned  before  her  tribunals.  The 
words,  *  surrender,'  *  deliver  up  to  justice,'  mean  deliver,  from 
an  asylum  or  place  of  safety,  up  to  justice,  that  is,  to  the  min- 
isters of  justice  of  the  United  States,  by  whose  Courts  only, 
on  the  persons  charged  with  the  crimes  imputed,  justice  can 
be  done.  Bead  with  reference  to  the  declared  object  of  the 
treaty  and  the  Act  of  Parliament,  and  by  the  light  which  the 
words  *  fugitive,'  ^seeking  an  asylum,'  'surrender,'  deliver 
up  to  justice,'  afford,  the  words,  *  within  the  jurisdiction,' 
must,  as  I  think,  mean,  within  the  exclusive  jurisdiction  of 
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the  United  States,  and  cannot  be  held  to  extend  to  crimes  not 
within  any  jiirisdiction  exclusively,  but  justiciable  wherever 
the  person  charged  vrith  having  committed  them  may  be  found. 
It  is  injurious  to  suppose  that  a  State  should  have  admitted, 
in  a  public  treaty,  the  possibility  of  its  unwillingness  or  ina- 
bility to  do  justice,  by  binding  itself  to  surrender  to  the  jus- 
tice of  another  State  persons  charged  with  the  commission  of 
crimes  which  it  would  be  the  duty  of  both  to  punish,  and 
over  which  both  would  have  jurisdiction."    As,  therefore,  it 
is  not  pretended,  in  the  present  case,  that  the  United  States 
has  any  jurisdiction  to  punish  the  crime  charged,  the  ground 
upon   which  the   Court   of  Queen's  Bench  discharged  the 
prisoners  before  it,  is  a  ground  entirely  different  from  any 
which  could  be  urged  in  the  present  case.    The  dissenting 
opinion  of  Chief  Justice  Cockburn  in  the  case,  in  favor  of 
holding  the  prisoners,  contains  some  observations  quite  appo- 
site to  the  present  question.      He  says :  "  It  is  said,  and  with 
truth,  that  the  primary  and  original  mischief  which  the  stat- 
utes of  extradition  meant  to  prevent,  was  that  of  persons 
committing  crimes  in  one  State,  and  escaping  beyond   the 
reach  of  the  law  of  that  State,  and  so  enjoying  impunity ;  and 
it  is  also  contended,  that,  for  that  purpose  alone  were  those 
statutes  passed.     That  that  was  their  primary  and  principal 
object  I  entertain  no  doubt,  but  that  that  was  the  only  one  I 
entertain  great  doubt ;  for,  it  is  impossible  not  to  see,  that  the 
mischief  which  it  is  the  object  of  all  civilized  States  to  pre- 
vent, is  not  limited  to  such  cases.    An  offence  may  be  cogniz- 
able, triable,  and  justiciable  in  two  places,  e.  y.,  a  murder  of  a 
British  subject  in  a  foreign  country.     A  British  subject,  who 
commits  a  murder  in  the  United  States  of  America,  may  be 
tried  and  punished  here  by  our  municipal  law,  which  is  made 
to  extend  to  its  citizens  in  every  part  of  the  world.     *    *    * 
If,  therefore,  I  find  the  language  of  a  statute  large  enough  to 
comprehend  both  instances,  it  would  be  highly  inexpedient  to 
restrict  it  to  one  alone." 

Under  the  treaty  of  1842,  between  the  United  States  and 
Great  Britain,  the  United  States  has  recognized  its  obligation 
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to  deliver  up  to  Great  Britain  persons  charged  with  the  com- 
mission, on  the  high  seas,  on  board  of  British  vessels,  of 
offences  made  crimes  by  the  statute  law  of  Great  Britain,  and 
not  offences  against  the  law  of  nations.  In  the  case  of  In  re 
SheazUy  (1  Woodbury  <Sk  JUinoty  66,)  in  1845,  subjects  of 
Great  Britain  had  committed,  on  board  of  a  British  vessel,  on 
the  high  seas,  the  crime  of  piracy,  as  created  by  Act  of  Parlia- 
ment, and  not  piracy  under  the  law  of  nations.  The  discharge 
of  the  prisoners  was  sought,  on  habeas  corpus^  but  it  was  held, 
that  the  case  was  one  within  the  treaty,  and  they  were  re- 
manded to  custody,  a  warrant  having  already  been  issued  by 
the  Department  of  State  for  their  delivery  to  the  authorities 
of  Great  Britain.  In  the  case  of  In  re  Bennett^  (11  Law 
J'imea  Rep,^  488,)  in  1864,  a  person  charged  with  having  com- 
mitted the  crime  of  murder,  on  board  of  a  British  vessel,  on 
the  high  seas,  was  committed  for  extradition  by  a  United 
States  Commissioner  in  New  York,  after  an  examination. 
The  case  of  In  re  Tivna/n  was  there  cited,  but  was  held  to 
have  no  application,  on  the  ground  that  murder  on  the  high 
seas,  committed  on  board  of  a  British  vessel,  was  not  an 
offence  within  the  concurrent  jurisdiction  of  both  the  United 
States  and  Great  Britain. 

In  the  present  case,  the  language  of  the  treaty  is  broad 
enough  to  cover  the  extradition  asked.  "When  force  and 
meaning  are  given  to  the  words  "fugitives  from  justice," 
"deliver  up  to  justice,"  and  "seek  an  asylum,"  which  are 
found  in  this  treaty,  certainly  where  the  person  whose  extra- 
dition is  sought  cannot  be  tried  or  punished  in  the  territory 
where  he  is  fQund,  for  the  crime  charged,  no  reason  exists 
why  any  Court  should  strain  after  a  construction  which  would 
prevent  the  delivery  up  of  the  person  to  a  jurisdiction  where 
he  may  be  tried  for  the  offence,  provided  the  language  of  the 
treaty  fairly  covers  the  case. 

lliis  treaty,  and  other  treaties  like  it — ^and  nearly  all  the 
extradition  treaties  which  we  have  are  modeled  upon  this 
treaty  with  Prussia,  and  on  the  previous  one  with  France — 
are  not  liable  to  abuse.    In  the  first  place,  under  this  treaty 
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with  Prussia,  citizens  of  the  United  States  need  not  be  sur- 
rendered.    The  dignity  and  authority  of  the  United  States 
are  farther  preserved  by  the  provision,  that  a  person  is  not  to 
be  surrendered  who  has  committed  a  new  crime  in  the  United 
States,  until  he  has  been  tried  here  for  it,  and  been  convicted, 
and  suffered  the  punishment  due  to  it,  or  been  acquitted. 
Moreover,  giving  full  force  to  the  expressions,  "  fugitives  from 
justice,"  "  delivered  up  to  justice,"  and  "  seek  an  asylum,"  it 
is  not  to  be  supposed  that  any  person  will  be  delivered  by 
the  United  States  in  a  case  where  the  United  States  has  juris- 
diction to  punish  him  for  the  offence  charged.    Furthermore, 
the  construction  contended  for  on  the  part  of  the  Government 
of  the  German  Empire  may,  it  is  quite  evident,  be  very  nec- 
essary, in  order  to  enable  the  United  States  to  execute  the 
laws  to  which  I  have  referred,  extending  its  jurisdiction  over 
crimes  committed  outside  of  the  physical,  or  qtuiai  physical, 
territory  of  the  United  States.     The  case  of  Buckley,  who 
escaped  into  French  jurisdiction,  is  an  instance.    It  might 
have  been  necessary,  if  he  had  not  voluntarily  surrendered 
himself,  to  demand  his  extradition  by  France,  on  the  ground 
that  the  offence  was  committed  within  the  jurisdiction  of  the 
United  States.    Other  cases  may  be  supposed,  as  likely  to 
arise  under  the  Acts  of  August  18th,  1866,  and  June  22d, 
1860,  to  which  I  have  referred. 

The  objection  may  be  suggested,  that,  although  the  United 
States  has  no  treaty  with  Belgium,  and  would  not  surrender 
the  prisoner  to  Belgium,  yet  the  German  Government  may  do 
BO,  and  thus  a  result  may  be  accomplished  indirectly  which 
could  not  be  accomplished  directly.    But  no  suspicion  as  to 
the  goo(J  faith  of  the  German  Government  can  be  indulged ; 
and  it  is  expressly  set  forth,  in  the  treaty  with  Prussia,  that 
the  laws  of  Prussia  forbid  her  to  surrender  her  own  citizens 
to  a  foreign  jurisdiction.    It  is,  undoubtedly,  on  that  principle, 
that  Prussia,  while  she  refuses  to  surrender  her  own  citizens 
to  a  foreign  jurisdiction,  enacts  just  and  proper  laws  to  pun- 
ish them  herself  for  crimes  committed  by  them  in  foreign 
territory. 
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On  this  view  of  the  subject,  in  all  its  relations  and  bear- 
ings, I  am  entirely  satisfied,  that  the  present  case  is  within 
this  treaty,  and  that  the  writs  ought  tp  be  discharged,  and  the 
prisoner  be  remanded  to  the  custody  of  the  marshal. 

EdAJoard  Salomony  for  the  German  Government. 
William  F.  Kintainffj  for  the  prisoner. 


John  W.  Masuby 

vs. 

William  Anderson  and  Frederiok  O.  Piebcs.    In  Equity. 

The  letters  patent  granted  to  John  W.  Maenry,  July  12th,  1S69,  for  "  aq  im- 
provement in  paint  cans,  dire  "  the  daim  of  which  is,  "The  oonstmction  of  a 
metallic  can  for  hermetically  sealing  pidnta  and  other  suhstances,  haying  at- 
tached thereto  a  rim  or  ring  of  thin  brass  or  other  soft  metal,  in  such  a  man- 
ner that  the  top  or  cover  may  be  removed  by  severing  the  said  rim  or  ring 
of  brass  or  other  soft  metal  with  a  penknife  or  other  sharp  instrument^  in  the 
manner  and  for  the  purposes  herein  described  and  represented,  or  its  equiv- 
alent,'* are  valid. 

The  invention  covered  by  such  claim  consists  in  placing  in  one  end  of  a  can, 
and  adjacent  to  the  edge  of  the  wall  or  side  of  the  can,  a  rim  or  ring  of  thin 
brass  or  other  soft  metal,  thus  forming  part  of  the  end  of  the  can,  and  de- 
signed to  be  cut  through,  to  open  the  can,  and  is  not  anticipated  by  a  can  of 
tin  with  a  band  of  sheet  lead  in  the  outer  wall  or  side  of  the  can,  and  encir- 
cling the  circumference  of  the  can,  with  each  of  its  two  edges  soldered  to  the 
adjacent  tin. 

It  is  an  infringement  of  such  daim  to  make  a  can  with  one  end  wholly  of  thin 
tin,  which  can  be  easily  cut  at  the  outer  edge  of  such  end. 

The  rights  of  a  patentee  depend  on  the  claim  of  his  patent,  properly  construed, 
and  not  on  what  he  may  erroneously  suppose  it  covers. 

(Before  Blatchfobd,  J.,  Southern  District  of  New  York,  May  8th,  1878.) 

Blatohford,  J.  This  snit  is  founded  upon  the  same  let- 
ters patent  upon  which  the  suit  of  the  same  plaintiff  against 
Daniel  F.  Tiemann  and  others  was  brought,  (8  BlaicAf.  C. 
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C,  JR.y  426.)  The  opinion  in  that  case  describes  the  inven- 
tion, and  sets  out  the  specification  and  claim.  It  also  states 
at  length  the  value  and  use  of  the  patented  can. 

In  this  suit,  the  infringement  charged  in  the  bill  is  the 
same  as  in  that  suit,  namely,  '^  that  the  defendants  have  made, 
and  caused  to  be  made,  for  their  use,  cans  embodying  the 
patented  invention,  and  have  vended  paints  and  colors  put  up 
in  cans  so  constructed."  The  defendants  are  shown  to  have 
sold  cans  containing  paints  made  liquid  with  oil,  put  up  by 
them  in  such  cans. 

The  answer  in  this  suit  sets  up  the  defence  of  want  of 
novelty  in  the  invention,  as  did  the  answer  in  the  former  suit, 
but  adduces,  to  support  such  defence,  matters  not  set  up  in 
that  suit.  It  avers,  among  other  things,  that  the  plaintiff's 
invention  is  described  in  letters  patent  No.  11,892,  granted  in 
England  to  Jules  Jean  Baptiste  Martin  de  Lignac,  and  dated 
October  7th,  1847.  In  the  specification  of  the  Lignac  patent, 
which  was  enrolled  April  3d,  1848,  the  following  language  is 
all  that  is  material  to  this  case :  "  The  concentrated  milk  is 
then,  as  quickly  as  possible,  to  be  filled  into  vessels  made  of 
plate  tin,  or  other  suitable  material,  which  will  allow  of  being 
closed  hermetically,  and  also  allow  of  being  treated  by  heat, 
as  hereinafler  explained.  The  vessels  I  prefer  for  this  pur- 
pose are  cylinders,  such  as  are  shown  at  figure  5,  and,  in 
order  that  the  upper  end  or  cover  may  be  readily  removed  by 
the  simple  act  of  cutting,  I  prefer  that  lead  should  be  used  all 
around,  i.  e.y  as  is  shown  by  the  drawing.  These  vessels,  be- 
ing filled  quite  full  with  concentrated  milk,  are  allowed  to 
etand  for  twenty-four  hours,  when  the  vessels  are  soldered  all 
around  so  as  to  hermetically  close  them,"  An  exhibit  intro- 
duced in  evidence  by  the  defendants,  as  being  constructed  in 
accordance  with  such  description,  is  a  cylindrical  can  made  of 
ordinary  sheet  tin,  some  five  inches  in  depth  and  four  inches 
in  diameter,  one  end  of  which  is  composed  of  a  circular  shaped 
piece  of  tin,  formed  with  a  flange  something  less  than  a  quar- 
ter of  an  inch  deep,  turned  down  at  the  duter  circumference 
of  such  end.    The  lower  end  of  such  flange  is  connected  with 
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the  outer  wall  or  side  of  the  can  by  a  band  of  sheet  lead,  a 
little  over  one-half  of  an  inch  wide,  encircling  the  circumfer- 
ence of  the  can,  the  lower  part  of  the  band  being  soldered  to 
the  top  of  the  wall  or  side  of  the  can,  and  the  upper  part  of 
the  band  being  soldered  to  the  lower  edge  of  such  flange,  so 
as  to  leave  a  width  of  lead  of  about  one-quarter  of  an  inch, 
between  the  upper  edge  of  the  wall  or  side  of  the  can  and  the 
lower  edge  of  the  flange,  and  to  allow  the  lead  to  be  pene- 
trated and  cut  in  such  width  around  the  circumference  of  the 
can,  and  thus  the  top  or  end  of  the  can  to  be  separated  from 
the  body  of  the  can.     This  arrangement  differs  from  the 
plaintiff' 's  invention.     The  latter  consists  in  placing  in  one 
end  of  the  can,  and  adjacent  to  the  edge  of  the  side  or  wall  of 
the  can,  a  rim  or  ring  of  thin  brass  or  other  soft  metal,  such 
rim  or  ring  thus  forming  part  of  the  end  of  the  can.    It  is 
shown,  by  the  evidence,  that  lead  is  a  much  more  difficult 
metal  to  solder  than  thin  brass,  owing  to  the  fact  that  especial 
preparation  is  required  in  order  to  enable  the  solder  to  adhere 
to  the  lead,  and  that  the  lead  is  liable  to  melt  when  the  sol- 
dering iron  is  brought  in  contact  with  it,  in  the  process  of  sol- 
dering ;  and  that,  for  these  reasons,  it  would  take  a  workman 
a  much  longer  time  to  manufacture  a  given  number  of  cans 
constructed  according  to  the  Lignac  specification,  with  a  lead 
band,  than  it  would  to  make  the  same  number  of  cans  con- 
structed in  the  same  form,  but  with  a  brass  band  in  the  place 
of  one  of  lead.     It  is  also  shown,  that  the  use  of  thin  brass 
instead  of  lead,  in  such  form  of  can,  admits  of  a  neater  and 
more  perfect  finish.    Independently  of  this,  the  testimony 
shows  that  the  plaintiflT's  can  presents  several  advantages  over 
the  Lignac  can  :  (1.)  The  plaintiff* 's  can,  in  the  size  and  num- 
ber of  pieces  of  which  it  is  composed,  and  in  the  labor  of  pre- 
paring them  and  putting  them  into  the  form  of,  and  securing 
them  together  as,  a  can,  does  not  differ  materially  from  the 
simplest  form  of  can  used ;  while,  in  the  Lignac  can,  the  band 
of  lead  constitutes  a  separate  and  additional  piecQ,  requiring 
additional  labor  in  preparing  it  and  inserting  it  in  the  can, 
and  the  seams  cannot  be  soldered  by  machinery,  as  in  the 
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plaintiff's  can.  (2.)  In  the  plaintiff's  can,  the  force  neces- 
sary to  cnt  the  metal  in  the  end  of  the  can,  can  be  applied  in 
an  oblique  or  vertical  direction,  and  is  not  required  to  be  ap- 
plied laterally,  as  in  the  Lignac  can.  The  former  mode  ot 
cutting  affords  a  freer  passage  to  the  knife,  for  the  reason 
that  it  causes  the  lips  of  the  opening  to  spread  in  different 
directions ;  while,  in  cutting  the  lead  band  in  the  Lignac  can, 
by  lateral  pressure,  both  lips  of  the  opening  are  forced  in- 
wards, and  they,  in  turn,  bind  upon  and  obstruct  the  passage 
of  the  knife-blade,  so  as  to  render  the  process  of  cutting  more 
difficult.  (3.)  Cutting  one  end  with  the  can  standing  on  the 
other  end,  permits  the  can  to  be  filled  to  its  entire  capacity ; 
while,  in  the  case  of  the  Lignac  can,  if  it  be  filled  above  the 
centre  line  of  the  inserted  band,  the  contents  will  run  out  in 
the  process  of  cutting  through  the  band.  If  the  Lignac  can 
be  an  improvement  on  the  ordinary  hermetically  sealed  can, 
these  advantages  made  the  plaintiff's  can  a  material  improve- 
ment on  the  Lignac  can,  and  the  advantages  thus  shown  to 
result  from  changing  the  position  of  the  soft  or  thin  metal 
from  the  side  to  the  end  are  sufficient,  in  my  opinion,  to  sus- 
tain the  patent,  as  against  the  Lignac  can. 

The  defendants  prove  that  the  plaintiff  has  made  cans  in 
the  form  of  the  Lignac  can,  but  having,  in  place  of  the  band 
of  lead,  a  band  of  brass,  and  that  he  placed  on  such  cans 
labels  claiming  them  to  be  within  his  patent.  It  is  urged, 
that,  by  reason  of  this,  the  plaintiff  is  estopped  from  denying 
that  the  Lignac  can  is  the  equivalent  of  his  invention.  But 
this  view  is  not  tenable.  The  rights  of  the  plaintiff  depend 
upon  the  claim  in  his  patent,  according  to  its  proper  construc- 
tion, and  not  upon  what  he  may  erroneously  suppose  it  covers. 
If  at  one  time  he  insists  on  too  much,  and  at  another  on  too 
little,  he  does  not  thereby  work  any  prejudice  to  the  rights 
actually  secured  to  him. 

The  evidence  shows  that  a  can  constructed  according  to 
the  Lignac  patent  does  not  accomplish  the  end  sought  by  it, 
and  is  not  a  can  which  can  be  easily  opened ;  and  that,  even 
when  the  plaintiff  substituted  in  it  a  brass  band  for  one  of 
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lead,  his  customers  who  used  it  found  it  more  coDvenieut  to 
open  the  can  by  cutting  out  the  hard  top  by  the  use  of  a  ham- 
mer and  a  knife,  than  to  do  so  by  cutting  through  the  brass 
band.  Although  the  inventor  of  the  Lignac  can  had  the  gen- 
eral idea  of  enabling  a  can  to  be  ojpened  by  cutting  more 
easily  through  a  softer  or  a  thinner  metal,  he  did  not  embody 
his  idea  in  a  form  which  was  practically  of  any  substantial 
utility,  and  the  means  he  adopted  were  substantially  different 
from  those  adopted  by  the  plaintiff. 

The  defendants  also  introduce  in  evidence,  on  the  question 
of  novelty,  a  can  made  wholly  of  tagger's  iron,  that  is,  sheet 
iron  rolled  so  thin  as  to  be  easily  cut  by  a  pocket  knife,  and 
claim  that  similar  cans  had  been  used  by  the  Pennsylvania 
Salt  Manufacturing  Company,  for  putting  up  caustic  alkali, 
for  some  years  prior  to  the  date  of  the  plaintiff's  patent. 
These  cans  were  filled  by  pouring  in  the  alkali  in  a  molten 
state,  and  it  solidified  on  becoming  cold.  The  only  reason 
given  for  using  tagger's  iron  by  the  witnesses  who  testify  to 
the  use  of  cans  are,  that,  when  tin  was  used,  the  heat  the  cans 
were  subjected  to  caused  the  tin  to  melt,  and  that  iron  was 
less  expensive  than  tin.  It  also  appears,  that,  previously  to 
July,  1857,  while  tagger's  iron  was  used  for  the  sides,  sheet 
tin  was  used  for  the  bottom  and  top,  showing  that  the  orig- 
inal use  of  tagger's  iron  was  with  no  purpose  to  facilitate  the 
opening  of  the  cans.  One  witness  testifies  that  the  Company 
put  up  the  alkali  in  broken  pieces,  in  cans  made  wholly  of 
tagger's  iron,  but  he  does  not  state  that  they  did  so  pre- 
viously to  the  date  of  the  plaintiff's  patent,  or  that  he  knew 
of  its  being  put  up  in  that  condition,  in  such  cans,  prior  to 
such  date. 

The  defendants,  at  the  hearing,  asked  leave  to  put  in 
further  proof  on  the  question  whether  the  tagger's  iron  was 
used  with  a  design  to  facilitate  the  opening  of  the  cans,  and 
on  the  question  whether  it  was  practicable  to  open  the  cans, 
when  filled  with  the  alkali,  by  cutting  out  the  top.  Leave 
was  given  to  both  parties  to  put  in  further  proofs  on  those 
points.    The  defendants,  however,  failed  to  avail  themselves 
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of  the  leave  bo  granted ;  but  the  plaintiff  has  furnished  evi- 
dence which  conclusively  puts  to  rest  all  pretensions  in  favor 
of  such  can.  He  has  produced  in  evidence  sheet  iron  cans 
containingcausticalkali,  of  the  manufacture  of  said  Company, 
the  same  being  put  up  bj  said  Company  in  such  cans  and 
sold  by  it,  together  with  the  circulars  in  which  the  cans  were 
enveloped  when  sold.  These  cans  are  made  of  sheet  iron,  not 
capable  of  being  easily  cu^with  a  knife ;  and  their  contents 
consist  of  a  solid  mass  of  alkali,  apparently  conforming  in 
shape  to  the  capacity  of  the  can.  But  the  circular  furnishes 
conclusive  evidence  against  the  claim  set  up  in  behalf  of  this 
can,  in  the  directions  it  gives  for  opening  the  can,  which  di- 
rections are  in  these  words :  "  Break  up  one  box  of  the  sap- 
onifier  into  fragments,  by  striking  upon  the  sides  of  the  box ;  " 
and  again :  ^^  Knock  off  either  end  of  a  pound  box  of  concen- 
trated lye."  Moreover,  on  the  whole  testimony,  it  is  doubtful 
whether  the  tagger's  iron  actually  used  by  the  Company  before 
the  date  of  the  plaintiff's  invention  was  so  thin  as  to  be  capa* 
ble  of  being  cut  to  facilitate  the  opening  of  the  can.  It  is, 
therefore,  not  shown  that  the  use  of  tagger's  iron  in  the  man- 
ufacture of  such  cans  by  said  Company  was  a  prior  use  of  the 
plaintiff's  invention. 

The  defendants  admit,  by  stipulation,  that  they  have 
made  and  used,  for  putting  up  paints  and  colors,  and  vending 
paints  and  colors  put  up  therein,  ^^  cans  with  one  end  made 
wholly  of  thin  tin,  which  can  be  easily  cut  at  the  outer  edge 
of  sndi  end."  The  plaintiff  claims  such  can  to  be  an  infringe- 
ment of  his  patent.  In  the  view  I  take  of  the  patent,  if  one 
end  of  the  can  is  made  wholly  of  thin  tin,  and  thereby  the 
location  of  the  thin  or  soft  metal  in  such  end  is  secured  at  the 
only  part  of  the  end  where,  by  the  patent,  it  is  required  to 
be,  or  where  it  is  essential  it  should  be,  namely,  at  the  part  of 
the  end  nearest  its  outer  edge,  it  is  not  material  whether  the 
metal  in  the  other  parts  of  the  end  be  thick  or  thin,  so  far  as 
the  plaintiff's  invention  is  concerned.  The  use  of  a  plain 
end  of  thin  metal  secures  what  the  patent  is  designed  to 
accomplish,  and  in  the  mode  specified  in  it,  by  enabling  the 
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end  to  be  removed  by  cutting  it  out  near  its  outer  edge 
with  a  knife,  while  the  body  of  the  can  may  be  made  of  thicker 
metal,  and  thus  strong,  and  the  thinness  of  the  metal  left 
thin,  to  be  cut,  does  not  interfere  with  the  safe  handling  and 
transportation  of  the  can. 

There  must  be  a  decree  for  the  plaintiflT,  for  a  perpetual 
injunction,  and  an  account  of  profits,  with  costs. 

W.  Hovyard  Waity  for  the  plaintiflf. 

George  Ha/tding^  for  the  defendants. 


The  United  States 
Simon  Donau  and  Christopheb  Flood. 

An  indictment  for  a  violation  of  the  80th  section  of  the  Act  of  March  2d,  1867, 
(14  XI.  8.  Stat,  at  Large,  484,)  i»;hich  provides,  "  that,  if  two  or  more  persons 
conspire  either  to  commit  any  offence  against  the  laws  of  the  United  States, 
or  to  defraud  the  United  States  in  any  manner  whatever,  and  one  or  more  of 
said  parties  to  said  conspiracy  shall  do  any  act  to  effect  the  object  thereof, 
the  parties  to  said  conspiracy  shall  be  deemed  guilty  of  a  misdemeanor,"  is 
sufficient,  if  it  correctly  charges  an  unlawful  combination  as  actually  made, 
and,  in  addition,  describes  any  act  by  any  one  of  the  parties  to  the  unlawful 
agreement,  as  an  act  intended  to  be  relied  upon  to  show  the  agreement  in 
operation,* although  it  does  not  appear,  by  the  face  of  the  indictment,  in  what 
manner  the  act  described  would  tend  to  effect  the  object  of  the  conspiracy. 

(Before  Bbnediot,  J.,  Southern  District  of  New  York,  June  2d,  1873.) 

This  was  a  motion  to  quash  an  indictment  found  for  a 
violation  of  the  30th  section  of  the  Act  of  March  2d,  1867, 
(14  JJ'.  S.  Stat,  at  Zarge^  484,)  which  provides,  "  that,  if  two 
or  more  persons  conspire  either  to  commit  any  offence  against 
the  laws  of  the  United  States,  or  to  defraud  the  United 
States  in  any  manner  whatever,  and  one  or  more  of  said 
parties  to  said  conspiracy  shall  do  any  act  to  effect  the  object 
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thereof,  the  parties  to  said  conspiracy  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  liable 
to  a  penalty  of  not  less  than  one  thousand  dollars,  and  not 
more  than  ten  thousand  dollars,  and  to  imprisonment  not 
exceeding  two  years." 

Ambrose  S.  Purdy^  {Assistant  District  Attorney^  for 
the  United  States. 

Thomas  Harlandj  for  the  defendants. 

Benedict,  J.,  in  denying  the  motion,  said,  in  substance : 
The  30th  section  of  the  Act  of  March  2d,  1867,  creates 
an  offence  which -may  be  committed  without  any  other  action 
on  the  part  of  the  accused,   than   that  of  conspiring  with 
another  to  commit  an  offence  against  the  laws  of  the  United 
States,  or  to  defraud  the  United  States.     The  unlawful  agree- 
ment is,  therefore,  the  gist  of  the  offence  which  this  section 
intended  to  create.     The  requirement  that  some  act  to  effect 
the  object  of  the  conspiracy  be  done  by  some  one  of  the 
conspirators,  is  intended  to  afford  a  locus  pcmitentim.    Until 
some  act  be  done  by  some  one  of  the  conspirators  to  effect 
the  object  of  the  unlawful  agreement,  all  parties  to  the  agree- 
ment may  withdraw,  and  thus  escape  the  effect  of  the  statute. 
After  such  an  act  all  are  liable  to  the  penalty.    The  act  to 
effect  the  object  of  the  conspiracy,  which  the  statute  calls  for, 
is  not  designated  as  an  overt  act,  and  was  not  intended  to  be 
niade  an  element  proper  of  the  offence.     The  offence  is  the 
conspiracy.     Some  act  by  some  one  of  the  conspirators  is 
J^uired,  to  show  not  the  unlawful  agreement,  but  that  the 
Tinlawful    agreement,    while   subsisting,    became    operative. 
The  offence  of  conspiracy  is  committed  when,  to  the  intention 
to  conspire,  is  added  the  actual  agreement ;  and  this  intent 
to  conspire,  coupled  with  the  act  of  conspiring,  completes  the 
offence  intended  to  be  created  by  the  statute,  notwithstanding 
the  requirement  that  the  prosecution  show,  by  some  act  of 
^nie  one  of  the  conspirators,  that  the  agreement  went  into 
*ctnal  operation. 
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If,  then,  an  indictment  correctly  charges  an  unlawful 
combination  and  agreement  as  actually  made,  and,  in  addition, 
describes  any  act  by  any  one  of  the  parties  to  the  unlawful 
agreement,  as  an  act  intended  to  be  relied  on  to  show  the 
agreement  in  operation,  it  is  sufficient,  although,  upon,  the 
face  of  the  indictment,  it  does  not  appear  in  what  manner 
the  act  described  would  tend  to  effect  the  object  of  the  con- 
spiracy. It  is  sufficient,  if  the  act  be  so  described  as  to 
apprise  the  defendant  what  act  is  intended  to  be  given  in 
evidence  as  tending  to  show  that  the  unlawful  agreement 
was  put  in  operation,  without  its  being  made  to  appear  to  the 
Court,  upon  the  face  of  the  indictment,  that  the  act  mentioned 
is  necesarily  calculated  to  effect  the  object  of  the  unlawful  com- 
bination charged.  It  is  not  the  case  of  an  attempt  to  commit 
crime.  The  crime  is  committed  when  the  combination  is 
made,  and  the  act  of  one  of  the  conspirators  is  not  required 
by  the  statute  to  show  the  intent.  That  is  inferred  from  the 
unlawful  act  of  combining  to  defraud,  or  to  commit  an  offence  ; 
but  the  object  of  requiring  proof  of  some  act  in  furtherance  of 
the  unlawful  agreement  is,  to  show  that  the  unlawful  combina- 
tion became  a  living,  active  combination. 


In  re  George   Maodonnell. 

ObservatioDB  on  the  power  of  the  Court  to  issne  a  writ  of  certiorari,  in  a  case 
under  a  treaty  proyidiog  for  the  extradition  of  fugitives,  and  on  the  effect 
of  a  warrant  of  surrender,  issued  by  the  Preddent,  as  a  mptrmleai  of  such  a 
writ 

WhUe  the  relator  was  lawfully  held  in  custody,  under  a  valid  warrant  of  arrest, 
in  an  extradition  case,  and  the  inquiry  thereunder  wta  being  proceeded  with, 
a  second  warrant,  on  a  new  complaint^  for  a  distinct  offence,  for  his  extradi- 
.tion,  was  issued.  Afterwards,  he  was  dischai^d  from  the  arrest  under  the 
first  warrant,  for  want  of  sufficient  evidence  to  justify  his  commitment,  and  he 
was  thereafter  arrested  under  the  second  warrant:  Held,  that  the  latter  arrest 
was  not  invalid. 

Under  §  2  of  the  Act  of  August  12th,  1848,  (9  U.  5.  8tai.  at  Large,  802,)  as  supple- 
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mented  by  the  Act  of  June  22d,  1860,  {12  Id.,  84,)  copies  of  depoaitioos  taken 
in  London,  before  the  Lord  Mayor  of  Iiondon,  and  certified  nnder  his  hand  to 
be  copies  of  the  depositions  on  which  he  issued  a  warrant  of  arrest  against  the 
person  charged,  and  further  certified  by  the  Minister  of  the  United  States  in 
Oreat  Britain  to  be  so  authenticated  as  to  entitle  them  to  be  reoeiyed  for  sim- 
ilar porpoees  by  the  tribunals  of  Great  Britain,  are  competent  evidence  in  an 
inquiry  nnder  a  warrant  of  arrest,  in  an  extradition  case. 

A  Courts  or  a  judge,  issuing  a  writ  of  habeat  eorpt^,  in  an  extradition  case,  does 
Dot  sit  as  an  appellate  tribunal,  to  review  the  proceedings  which  have  taken 
pUce  before  a  Commissioner,  as  upon  aliegatton  of  error. 

If  the  Commissioner  acquired  jurisdiction  of  the  subject-matter,  and  of  the  pris- 
oner, the  prisoner  may  be  legally  held,  although  the  Commissioner,  in  con- 
ducting the  inquiry,  committed  an  error  in  the  reception  of  evidence. 

The  adjudications  in  this  Circuit  considered,  as  to  the  power  and  duty  of  the 
Court,  on  habeag  corpus  and  eertiarari,  to  entertain  the  question  of  the  suffi- 
ciency  of  the  evidence  before  the  Commissioner,  to  warrant  the  commitment 
for  surrender. 

Kg  case  has  held,  that,  because  some  evidence  was  introduced  which  was  not 
legal  or  competent,  or  because  the  Court,  upon  a  review  of  the  evidence,  was 
of  opinion  that  it  would  have  come  to  a  different  conclusion  upon  the  evidence, 
therefore  the  proceedings  were  illegal,  and  the  prisoner  should  be  discharged. 

(Before  Woodbdiv  and  Blatohfobd,  JJ.,  Southern  District  of  New  York,  June 
H  1B78.) 

This  case  came  before  the  Goiart  on  the  2d  of  Jane,  1873, 
on  writs  of  habeM  corpus  and  cerHorari.  The  prisoner  was 
produced  by  the  marshal,  in  obedience  to  the  writ  of  Jiaheas 
corpus  addressed  to  him,  returnable  to  this  Court.  By  the 
return  to  the  writ  it  appeared,  that  the  prisoner  was  held  in 
custody  under  a  warrant  issued  by  United  States  Commis- 
fiioner  Gut  man,  committing  him  to  the  custody  of  the  mar- 
shal, for  surrender  to  the  authorities  of  Great  Britain,  pur- 
suant to  the  treaty  of  August  9th,  1842,  (8  U.  S.  Stent,  at  Large^ 
572,)  upon  a  charge  of  sundry  specified  forgeries,  and  the 
utterance  of  forged  paper ;  and  that,  since  the  issuing  of  the 
writ,  a  warrant  from  the  Secretary  of  State  of  the  United 
States  had  been  received  by  the  marshal,  directing  him  to  sur- 
render the  prisoner  to  the  agents  of  the  British  Government. 
The  said  Commissioner,  to  whom  the  writ  of  certiorari  was 
addressed,  returned  a  copy  of  the  proceedings  had  before  him, 
upon  which  he  made  the  commitment  of  the  prisoner  for  sur- 
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render,  and  that  he  had  made  his  report  of  the  proceedings  to 
the  Executive  of  the  United  States,  upon  which  the  warrant 
of  the  Secretary  of  State  had  since  issued.  The  prisoner 
had  previously  been  proceeded  against,  pursuant  to  a  requisi- 
tion of  the  British  Government,  and  a  mandate  of  the  Execu- 
tive issued  thereupon,  on  the  13th  of  March,  1873,  under  a 
complaint  made  before  the  same  Commissioner,  March  18th, 
1873,  charging  the  crimes  of  forgery  and  the  utterance  of 
forged  pap^r,  to  wit,  certain  two  bills  of  exchange,  for  £1,000 
each,  on  which  a  warrant  was  issued  by  him  on  that  day. 
Under  that  warrant  the  prisoner  was  arrested  and  held.  The 
proceedings  upon  that  complaint  were  continued  until  the 
24th  of  April,  1873.  In  the  meantime  the  validity  of  the 
proceedings  had  been  examined,  under  writs  of  haheas  corpus 
and  certiorari^  {ante^  p.  95,)  before  Judge  "Woodruff,  and* 
their  validity  affirmed,  and  the  prisoner  returned  to  the 
custody  of  the  marshal.  On  the  23d  of  April,  1873,  a  second 
warrant  of  arrest  was  issued  by  the  same  Commissioner, 
founded  upon  another  mandate  of  the  Executive,  issued  on  the 
8th  of  April,  1873,  and  another  complaint  made  to  the  Com- 
missioner by  the  British  Consul-General,  charging  the  pris- 
oner with  the  crimes  of  forgery  and  the  utterance  of  forged 
paper,  to  wit,  with  forging  and  uttering  eleven  separate  bills 
of  exchange,  which  were  particularly  described,  with  date, 
time,  place,  amount,  &c.,  &c.  Such  warrant  of  arrest  w^as 
delivered  to  the  marshal  on  the  same  day,  April  23d,  and  the 
prisoner  (then  in  custody  under  the  prior  warrant)  was  noti- 
fied thereof.  On  the  24th  of  April,  the  counsel  conducting 
the  prosecution  under  the  first  proceedings  announced  to  the 
Commissioner  that  they  had  no  further  evidence  to  offer  under 
such  previous  proceedings,  and  the  Commissioner  thereupon, 
deeming  the  evidence  then  before  him  insufficient  to  justify  a 
commitment,  discharged  the  prisoner  from  the  said  prior 
warrant  of  arrest.  The  prisoner  was,  however,  detained  by 
the  marshal  under  and  by  virtue  of  such  second  warrant  of 
arrest,  and  proofs  were  thereupon  taken,  which  resulted  in 
the  warrant  of  commitment  for  surrender  under  which  he 
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was  held  to  await  the  action  of  the  Execiitiv'e,  at  the  time  the 
present  writ  of  habeas  corpus  was  issued,  which  warrant  of 
commitment  was  soon  after  followed  by  the  warrant  for  his 
surrender  to  the  agents  of  the  British  Government,  mentioned 
in  the  return  to  the  writ.  The  prisoner  answered  the  return 
to  the  haheas  corpus^  insisting  therein  upon  the  illegality  of 
the  proceedings,  the  discharge  from  the  former  arrest,  as  an 
acquittal,  the  errors  of  the  Commissioner  in  admitting  incom- 
petent evidence,  and  the  insufficiency  of  the  proof  to  warrant 
his  commitment,  and  claiming  to  be  discharged  from  custody. 
Some  other  facts,  and  the  grounds  urged  by  his  counsel  in 
support  of  his  claim  to  be  discharged,  appear  in  the  observa- 
tions of  the  Court  in  announcing  the  decision. 

Charles  W.  Brooke^  for  the  prisoner. 

Clarence  A.  Seward  and  Charles  M,  Da  Costa^  for  the 
Bank  of  England. 

Francis  F,  Marbury^  for  the  British  Consul. 
James  C.  Carter^  for  the  Marshal. 

Woodruff,  J.,  (on  the  3d  of  June,  the  counsel  for  the 
prisoner  having  been  fully  heard  on  the  previous  day,)  stated 
the  conclusions  of  the  Court,  orally,  as  follows : 

The  Court  have  given  such  attention  to  this  case,  during 
the  progress  of  the  argument,  and  in  the  interval  since  the 
adjournment,  as  seemed  to  us  due  to  its  importance,  to  the 
earnestness  and  zeal  with  which  the  claims  on  behalf  of  the 
prisoner  have  been  urged  upon  onr  attention,  and  to  the 
gravity  of  some  of  the  questions  which  have  been  agitated — 
such  as  seemed  to  us  to  be  necessary  to  a  safe  and  right  con- 
clusion upon  the  questions  involved,  having  due  regard,  also, 
to  the  rights  of  the  citizen,  and  a  proper  respect  to  the  foreign 
Government,  and  the  good  faith  of  our  own,  in  the  execution 
of  its  treaty.  The  result  is,  that  we  do  not  think  it  necessary 
to  hear  the  counsel  for  the  prosecution,  upon  the  questions 
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either  of  law  or  of  fact,  which  were  raised  and  discussed 
herein  by  the  counsel  for  the  prisoner.  Nor  do  we  think  it 
necessary,  on  this  occasion,  at  least,  to  consider  the  grounds 
upon  which  the  Court  is  moved,  in  behalf  of  the  prosecution, 
to  quash  the  writ  of  certiorari.  {Ex  parts  Van  Orden^  3 
Blatchf.  C.  G.  R.,  166  ;  In  re  Martin^  6  Id.,  303,  311.) 

The  conclusions  which  we  have  reached  upon  the  points 
urged  in  behalf  of  the  prisoner,  render  it  unnecessary  that  we 
should  say  anything  of  the  power  of  the  Court  to  issue  the 
writ  of  certioraHj  in  a  case  arising  under  a  treaty  providing 
for  the  extradition  of  fugitives,  or  of  the  effect  of  the  warrant 
of  the  President  for  the  surrender  of  the  prisoner,  upon  the 
proceedings,  as  a  supersedeas,  if  a  writ  of  certiorari  has  been 
properly  issued.  It  is,  however,  proper  to  say,  that  the  power 
to  issue  snch  a  writ,  in  cases  of  this  description,  has  been  fre- 
quently affirmed  and  exercised  ;  and  that  the  warrant  of  sur- 
render, issued  by  the  Government  of  the  United  States,  for 
the  delivery  of  the  prisoner  to  the  agents  of  the  demanding 
Government,  has  not,  so  far  as  we  can  discover,  or  are 
advised,  been  heretofore  held  a  conclusive  bar  to  further  in- 
quiry into  any  questions  which  may  properly  be  raised  upon 
a  return  of  the  whole  proceedings.  On  that  subject  we  go  no 
further,  because,  assuming  that  the  writ  was  properly  issued, 
and  that  the  warrant  for  the  surrender  of  the  prisoner  should 
have  no  effect  to  preclude  further  inquiry,  and  no  effect  to 
render  valid  proceedings  which  could  not  otherwise  be  sus- 
tained, our  conclusion  is,  that  the  grounds  upon  which  the  dis- 
charge of  the  prisoner  is  sought  under  these  writs,  ought  not 
to  prevail. 

Without  discussing  all  the  questions  that  have  been  raised 
by  counsel,  at  great  length,  or  attempting  to  review  all  the 
arguments,  or  seeking  to  array  against  them,  in  any  consider- 
able detail,  reasons  for  not  giving  them  the  force  which  they 
seem  to  possess  in  the  mind  of  the  counsel  by  whom  they 
were  urged,  we  shall  content  ourselves  with  disposing  of  the 
objections  substantially  in  the  order  in  which  they  were  pre- 
sented. 
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The  first  practical  question,  as  expressed  by  the  counsel,  in 
the  course  of  his  ar^ment,  is,  whether  the  arrest  of  the  pris- 
oner in  this  proceeding  was  a  legal  arrest.  The  facts  out  of 
which  that  question  arises  appear,  bj  the  return  to  the  cer- 
tioTO/ri^  to  be  these :  A  mandate  had  been  issued  by  the  Presi- 
dent, directing  proceedings  against  the  prisoner,  in  compliance 
with  a  requisition  by  the  Government  of  Great  Britain,  and  a 
complaint  had  been  made  before  the  same  Commissioner,  at 
an  earlier  day,  in  which  the  charge  of  forgery  by  the  prisoner 
was  made,  that  charge  being  only  particularized  by  the  state- 
ment that  he  had  been  guilty  of  forgery,  in  the  making  of  two 
certain  bills  of  exchange  for  one  thousand  pounds  each,  with 
intent  to  defraud  the  Governor  and  Company  of  the  Bank  of 
England.  Upon  that  complaint  a  warrant  had  been  issued  for 
the  arrest  of  the  prisoner,  he  had  been  arrested,  and  inquiry 
into  the  question  of  his  criminality  in  the  matter  thus  charged 
had  begun.  The  question  whether,  in  the  proceedings  had 
upon  that  complaint,  the  Commissioner,  and  the  marshal  who 
executed  his  warrant,  acted  legally,  had  been  brought  under 
judicial  inquiry,  and  the  proceediogs  and  warrant  had  been 
pronounced  by  one  of  the  judges  of  this  Court,  after  full  argu- 
ment, legal. 

Still  entertaining  the  views  which  governed  that  decision, 
we  are  bound  now  to  pronounce  that  arrest  and  that  detention 
legal — legal  then,  and  legal  always.  So  that,  on  the  24th  of 
April,  before  the  discontinuance  of  the  proceedings  under  that 
arrest,  (or,  to  use  the  other  form  of  expression,  before  the  dis- 
charge of  the  prisoner  from  that  arrest,)  he  was  held  in  legal 
custody.  While  he  was  in  that  custody,  the  warrant  of  arrest 
now  in  question  was  placed  in  the  hands  of  the  marshal ;  and 
thereafter,  on  the  following  morning,  on  the  suggestion  of  the 
prosecuting  counsel  that  they  had  no  further  evidence  to  ofier 
in  support  of  that  prior  charge,  (and,  plainly,  upon  the  face  of 
the  proceedings,  because  the  evidence  produced  did  not  estab- 
lish that  charge  sufficiently  to  warrant  any  other  result,)  the 
Commissioner  discharged  the  prisoner  from  that  arrest.  It  is 
now  argued,  that,  by  some  legal  retroaction,  the  discharge  of 
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the  prisoner  from  that  arrest  establiBhes,  and  establishes  cod- 
closively,  that  he  was,  np  to  that  time,  held  ander  illegal 
arrest.  That  reaeoDing  we  cannot  affirm.  All  that  that  de- 
cision affirmed  was,  that  the  demanding  Government,  or  those 
who  represented  the  demanding  G-ovemment,  in  that  prosecu- 
tion, had  failed  to  establish  the  charge ;  but,  down  to  the  time 
of  that  decision,  the  detention  of  the  prisoner  was  legal,  as 
had  already  been  pronounced,  and  as  we  still  affirm.  To  hold 
now,  that  the  discharge  of  the  prisoner  from  arrest  under  that 
cliarge,  for  want  of  sufficient  evidence  to  justify  his  commits 
ment,  operated  retroactively,  to  make  the  precedent  holding 
and  arrest  illegal,  is  to  hold,  if  it  be  extended,  as  the  principle 
of  the  argument  must  extend  it,  to  other  and  kindred  cases, 
that,  whenever  a  party  once  charged  with  crime  has  been 
arrested  and  subsequently  discharged,  whether  for  inform- 
ality, for  want  of  proof,  on  verdict,  or  on  other  legal  gronads, 
ip60  facto,  all  who  were  actors  in  the  previous  arrest  were 
trespassers,  and  liable  to  bu  proceeded  against  as  such,  as  if 
the  arrest  and  all  prior  proceedings  were  void  ah  initio.  No 
Bucb  result  is  due  to  the  fact  that  the  prisoner,  having  been 
arrested,  is  discharged  from  custody.  Such  a  doctrine,  we 
think,  would  be  fruitful  of  mischief  that  could  not  be  tolerated. 
It,  therefore,  is  not  true  that  the  arrest  on  the  present  warrant 
was  illegal,  because  the  prisoner  was,  at  the  time  it  was  issued 
to  the  marshal,  illegally  detained  ;  and,  if  so,  that  branch  of 
the  argument  fails,  and  must  be  overruled, 

It  is,  however,  suggested,  that,  the  prisoner  being  in 

custody  under  a  warrant  of  arrest,  if  the  view  we  have  just 

discussed,  be  not  taken,  then  he  was  in  legal  custody;  that  it 

was  irregular  to  issue  another  warrant  of  arrest,  and  place  it 

in  the  hands  of  the  marshal ;  and  that,  if  proceedings  against 

him,  with  a  view  to  another  or  subsequent  charge  were  to  be 

ed,  it  ought  to  have  been  done  by  a  detainer  lodged 

le  jailer,  and  not  by  a  warrant  of  arrest  delivered  to 

rshal.    Without  entering  into  the  discussion  of  a  mere 

u  of  practice,  it  is  enough  to  say,  that  we  are  of  opinion 

eh  a  technical  objection  has  no  place  in  proceedings  for 
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the  execution  of  this  treaty,  and  has  no  application  to  this 
subject.  The  prisoner  had  not  then  been  committed  to  any 
jail.  He  was  kept  in  the  custody  of  the  marshal,  who  nsed 
such  place  of  safe  keeping  as  was  available  to  him,  and  the 
new  warrant  of  arrest  must  necessarily  be  delivered  to  the 
marshal.  Such  new  warrant  operated  to  make  it  the  duty  of 
the  marshal  to  detain  the  prisoner  to  await  proceedings  under 
it. 

It  was  insisted,  that  the  decision  of  this  Court  in  a  former 
case  involved,  as  a  necessary  result,  a  proposition  which,  if 
maintained,  rendered  the  arrest  under  the  present  warrant 
illegal.  In  the  case  of  In  re  Farez^  (7  Blatchf.  C.  C.  JS.y  34,) 
before  this  Court,  on  hdbea%  corpus^  the  opinion  was  expressed 
by  the  Judge,  that,  while  in  the  custody  of  the  Court,  by 
virtue  of  a  writ  of  habeas  corpus^  a  prisoner  was  to  be  pro- 
tected against  arrest  upon  a  new  warrant,  and,  obviously, 
because  it  was  a  direct  interference  with  the  power  of  the 
Court  then  engaged  in  inquiring  whether  there  was  ground 
for  detaining  the  prisoner  under  the  subsisting  arrest ;  and 
that  the  Court  owed  it  to  itself,  and  to  its  necessary  power  to 
exercise  its  own  jurisdiction,  to  see  to  it  that  no  prisoner  in 
its  custody,  held  on  habeas  corpus^  was  withdrawn  from  it 
pending  the  proceeding.  Such  a  case  has  no  application  to 
the  present  point.  The  prisoner  was  not  in  the  custody  of 
any  Court.  He  was  held  by  a  ministerial  officer,  with  a  view 
to  an  inquiry  into  a  charge  of  crime,  and  there  was  nothing 
inconsistent  with  the  course  of  that  inquiry,  that  another 
warrant  of  arrest,  issued  by  the  same  Commissioner,  directing 
that  he  be  brought  before  him,  should  be  placed  in  the  hands 
of  the  marshal,  to  the  end  that  an  inquiry  might  be  had  upon 
a  fresh  charge.  It  was  not  held,  in  the  case  of  Farez,  that  a 
new  warrant  of  arrest  was  invalid,  because  issued  pending 
the  proceedings  on  habeas  corpus^  but  only,  that,  while  the 
prisoner  was  in  the  custody  of  the  Court,  it  could  not  be 
executed,  so  as  to  withdraw  him  from  that  custody.  So,  here, 
the  present  warrant  of  arrest  was  not  invalid  because  issued 
while  the  prisoner  was  held  under  a  prior  warrant.    In  th& 
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mofit  favorable  view  that  can  be  taken,  it  operated,  when  he 
was  discharged  from  the  prior  warrant,  to  require  the  marshal 
to  detain  him  in  custody.  No  power  of  any  Court  was 
invaded.  There  was  no  conflict  with  any  requirement  or 
duty  of  any  Court  to  see  to  it  that  its  jurisdiction  was  not 
interfered  with.  That  case,  as  we  think,  has  no  application  to 
the  subject  before  us ;  and  we,  therefore,  hold,  that  there  was 
nothing  in  the  circumstances  relied  upon,  which  invalidates 
the  arrest  and  detention  under  the  second  warrant. 

The  discussion  of  the  point  last  considered  was  deemed, 
by  the  counsel  for  the  prisoner,  to  involve  the  question 
whether,  in  truth,  this  second  arrest  was  or  was  not  for  the 
same  charge.  The  counsel  hereupon  insists,  that,  upon  the 
same  charge  for  which  the  prisoner  was  first  arrested,  he  was 
not  liable  to  a  sec6nd  arrest,  not  only  for  the  reasons  above 
referred  to,  but  because  the  discharge  from  the  first  arrest 
operated  as  an  acquittal,  and  that,  therefore,  if  we  do  not  sus. 
tain  the  grounds  for  discharge  already  considered,  the  pris- 
oner must,  nevertheless,  be  discharged,  unless  tlie  second 
arrest  was  based  upon  a  charge  of  a  distinct  ofience.  That 
the  second  arrest  was  for  the  same  offence  as  the  first,  is 
claimed  by  the  prisoner's  counsel,  upon,  in  substance,  this  rea- 
soning :  Inasmuch  as  the  treaty  of  extradition,  (8  U.  S.  Stat, 
at  Largsy  576,  Art.  10,)  provides,  that,  upon  the  requisition  of 
the  demanding  Government,  setting  forth  that  the  alleged 
fugitive  is  eharged  with  the  offence  of  forgery,  he  shall,  in  the 
manner  pointed  out  in  the  treaty,  be  surrendered  to  the 
demanding  Government,  for  trial,  therefore,  if  forgery  be 
charged,  it,  ex  vi  terminiy  means  all  forgeries  up  to  that  time 
committed ;  and,  therefore,  although  it  may  be  true,  that  a 
^second  application  or-requisition  for  surrender  proceeds  upon 
an  allegation  of  the  forgery  of  distinct  and  separate  instru- 
ments, there  is  therein,  nevertheless,  but  the  charge  of  forgery, 
and  it  is,  therefore,  the  same  offence,  because  forgery  was 
charged  in  the  first  requisition.  The  fallacy  of  that  view  of 
the  subject  is  quite  apparent,  when  it  is  suggested,  that  every 
forgery  is  an  offence ;  that,  as  there  may  be  several  forgeries, 
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80  there  may  be,  and  so  there  are,  several  offences ;  and  that 
there  may  be  as  many  indictments,  as  many  triaK  as  many 
convictions,  and,  we  add,  as  we  think  is  the  necessary  conse- 
qaence,  as  many  demands  of  surrender,  and  as  many  proceed- 
ings preliminary  to  surrender,  as  there  are  instruments  forged, 
or,  in  other  words,  in  the  view  that  we  take  of  the  subject,  as 
there  are  offences.  It  is  unnecessary  to  add,  that  there  need 
not  be  so  many  warrants  of  surrender,  for  the  obvious  reason, 
that,  when  the  prisoner  has  been  once  surrendered,  a  further 
warrant  of  surrender  would  be  useless,  and,  therefore,  the 
Executive  need  not  be  called  upon  to  make  more  than  one, 
unless,  perhaps,  for  some  cause,  the  first  warrant  of  surrender 
had  not  been  executed.  In  that  case,  a  second  warrant  of  sur- 
render  might  be  issued. 

The  requisition,  mandate -and  complaint  imder  which  the 
second  warrant  of  arrest  was  issued,  and  under  which  the  pro- 
ceedings now  in  question  were  taken,  charge  the  prisoner 
with  forging  and  uttering  eleven  different  bills  of  exchange, 
each  specifically  described.  The  first  proceeding  related  to 
two  bills  of  exchange,  described  in  such  general  terms  that, 
while  they  may  answer  the  description  of  two  of  those  named 
in  the  second  proceeding,  they  are  not  clearly  identical  there- 
with, and  the  other  nine  are  plainly  distinct  and  separate  for- 
geries. It  is,  however,  insisted,  that  the  discharge  from  arrest 
under  the  first  warrant  was  such  an  acquittal  as  precluded 
another  arrest  under  the  second  warrant.  The  reasons  which 
we  have  given  for  our  view  of  the  other  points,  in  the  order 
in  which  they  were  presented  by  the  counsel,  lead  necessarily 
to  the  answer  which  we  give,  decidedly,  that  it  has  no  such 
legal  effect.  Not  only  so ;  we  purposely  refrain  from  even 
affirming,  or  admitting,  that,  if  the  offence  charged  had  been 
identical  in  both  complaints,  the  prior  discharge  would  have 
operated  as  a  necessary  legal  bar  to  a  subsequent  arrest,  com- 
mitment and  surrender,  when  the  demanding  Government  was 
able  to  produce  proper  evidence  to  sustain  it.  Be  that  as  it 
may,  we  do  hold,  that  such  discharge  has  no  legal  operation 
or  effect  upon  proceedings  for  the  surrender  of  a  fugitive, 
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based  upon  complaint  of  ^  distinct  offence.  The  Executive 
may  be  called  upon  to  guard  against  abuse,  or  against  oppres- 
sive proceedings.  The  Executive  may,  perhaps,  be  justified 
in  saying  to  the  demanding  Government:  "You  have  had 
your  day.  You  have  had  your  opportunity.  We  have,  in 
good  faith,  given  you  the  benefit  of  the  instrumentalities 
pointed  out  in  the  treaty,  in  order  to  effect  the  surrender  of 
the  alleged  fugitive  whom  you  demand ;  but  we  v^rill  see  to  it 
that  needless  or  vexatious  prosecutions  be  not  indulged  in." 
On  the  other  hand,  we  unhesitatingly  say,  that,  if  the  Gov- 
ernment be  satisfied  that  a  failure  to  procure  a  surrender  in 
the  first  instance  was  due  to  circumstances  explainable,  con- 
sistently with  good  faith,  and  consistently  with  proper  respect 
to  our  Government,  and  the  case  be  such  as  properly  appeals 
to  the  sense  of  justice  which  this  Government  always  enter- 
tains, a  further  mandate  may  be  issued  on  a  second  requisition, 
and  the  proceedings  that  will  follow,  conducted  by  the  judicial 
oflicers  of  the  Government,  will  be  legal.  Indeed,  on  that 
subject,  we  apprehend,  that  the  magistrate  before  whom  the 
prisoner  is  brought  has  no  right  to  entertain  the  question. 
And,  in  reference  to  this  point,  we  add,  that  there  is  no  neces- 
sary legal  obligation,  on  the  part  of  the  demanding  Govern- 
ment, to  place  in  its  original  requisition  all  the  offences  of 
which  it  may  suppose  that  the  fugitive  has  been  guilty. 
What  may,  in  fairness  and  candor,  be  due  between  the  two 
Governments,  and  whether  the  President  would  grant  further 
and  successive  mandates,  where  the  proceedings  were  rendered 
unnecessarily  vexatious,  by  withholding  the  information  which 
the  demanding  Government  possesses,  and  so  instituting  several 
successive  prosecutions,  when  one  is  sufficient,  is,  we  think,  a 
question  for  the  Executive,  and  not  for  the  Court  or  the  Com- 
missioner. 

The  next  point  in  the  order  of  the  discussion  was,  that,  if 
the  proceedings  before  the  Commissioner  thus  far  be  held  to 
be  legal,  the  prisoner  should,  nevertheless,  be  discharged  from 
custody,  because  the  Commissioner,  in  the  conduct  of  the  in- 
quiry into  the  criminality  of  the  fugitive,  received  incompe- 
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tent  evidence.  The  supposed  illegal  evidence  consists  of  de- 
positions of  two  classes.  The  first  class  embraces  depositions 
which  are  certified  to  have  been  taken  before  the  Lord  Mayor 
of  London,  before  a  warrant  of  arrest,  which  forms  a  part  of 
the  documents  produced  on  the  hearing  before  the  Commis- 
sioner, was  there  issued.  The  other  class  consists  of  deposi- 
tions which  were  taken  successively  on  two  supplemental  in- 
formations and  inquiries,  at  dates  subsequent  to  the  issuing  of 
that  warrant  of  aiTest. 

In  respect  to  the  first  class,  it  seems  to  us  sufficient  to  re- 
fer to  the  language  of  the  Acts  of  Congress  under  which  these 
proceedings  have  been  conducted,  and  to  state  that  the  neces- 
sary construction  of  those  Acts  involves  the  correctness  of  the 
Commissioner's  ruling  in  this  respect.  We  think  we  might 
place  the  decision  of  that  point  upon  the  Act  of  August  12th, 
1848,  alone,  (9  Z7.  S.  Stat,  at  large,  302) ;  but,  under  that 
Act,  as  supplemented  by  the  Act  of  June  22d,  1860,  (12  Id.^ 
84,)  it  seems  to  us  that  there  can  be  no  reasonable  doubt. 
Section  2  of  the  Act  of  1848  provides,  that,  "  in  every  case 
of  complaint  as  aforesaid,"  (referring  to  proceedings  under  a 
treaty  for  the  extradition  of  criminals,)  "  and  of  a  hearing  up- 
on the  return  of  the  warrant  of  arrest,"  (issued  by  the  magis- 
trate), "  copies  of  the  depositions  upon  which  an  original  war- 
rant in  any  such  foreign  country  may  have  been  granted,  cer- 
tified under  the  hand  of  the  person  or  persons  issuing  such 
warrant,  and  attested,  upon  the  oath  of  the  party  producing 
them,  to  be  true  copies  of  the  original  depositions,  may  be  re- 
ceived in  evidence  of  the  criminality  of  the  person  so  appre- 
hended." It  will  be  seen,  that  the  principle  upon  which  this 
Act  proceeds  is,  that  evidence  which,  in  the  foreign  cou] 
was  held  sufficient^  tJoan^^iorize  the  arrest  of  the  fugitive,  ouyht 
t^lJ^re^vedas  evidence  here  upon  the,  same  chargg.  But,  *. 
to  i3ehtify^at  evidence  and  show  that  tiie  documents  pro-  \ 
duced  do  contain  the  evidence  received  in  such  foreign  coun- 
try, they  must  be  authenticated  as  true  copies.  The  authen- 
tication  which  this  statute  contemplates  is  a  certificate  under 
the  handof  the  person  or  persons  issuing  such  warrant,  and 
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attestation,  upon  oath,  that  they  are  true  copies  of  the  original 
depositions.  That  these  depositions  are  certified  under  the 
hand  of  the  person  issuing  the  warrant  in  the  case  now  before 
us,  to  wit,  the  Lord  Mayor  of  London,  is  not  questioned. 

Congress,  in  1860,  evidently  conceiving  that  exigencies 
might  arise,  doubtless  knowing  that  exigencies  had  arisen,  in 
which  there  was  difSculty  in  furnishing  seasonable  oral  proof 
by  the  oath  of  the  party  producing  the  depositions,  provided, 
in  the  Act  of  1860,  that  such  depositions,  or  copies  thereof,  if 
they  shall  be  properly  and  legally  authenticated,  so  as  to  en- 
title them  to  be  received  for  similar  purposes  by  the  tribu- 
nals of  the  foreign  country  from  which  the  accused  party 
shall  have  escaped,  shall  be  received  in  evidence.  Here,  again. 
Congress  recognizes  the  propriety  of  receiving  in  evidence 
here  depositions  which  are  so  authenticated  as  to  entitle  them 
to  be  received  for  similar  purposes  by  the  tribunals  of  the 
foreign  country.  Such  depositions  are,  in  their  nature  and 
I  by  express  terms,  made  admissible  here.  Had  the  Act  stopped 
I  there,  the  question  arising  on  the  offer  of  such  depositions 
would  not  be — are  such  depositions  admissible,  but,  are  they 
so  authenticated  that  they  are  entitled  to  be  read  in  the 
foreign  country  for  similar  purposes.  How  are  the  tribunals 
of  this  country  to  be  advised  of  the  sufficiency  of  the  authenti- 
cation t  That  question  might  have  created  embarrassment  had 
I  the  Act  of  Congress  gone  no  further.  Should  oral  proof  be 
i  taken  ?  What  official  certificates  from  the  foreign  tribunals,  or 
Government,  or  officers,  would  establish  it  t  To  relieve  all 
doubt  or  embarrassment,  the  Act  declares  what  may  be  taken 
as  proof,  and  conclusive  proof,  of  such  authentication,  which 
the  Court  must  recognize,  and  by  which  that  fact  is  established, 
in  these  words :  "  The  certificate  of  the  principal  diplomatic 
or  consular  officer  of  the  United  States,  resident  in  such 
foreign  country,  shall  be  proof  that  any  paper  or  other  docu- 
I  ment  so  offered  is  authenticated  in  the  manner  required  by 
this  Act."  It  seems  to  us,  that  that  removes  all  doubt  from 
this  question.  Such  certificate  is  not  merely  evidence,  it  is 
proof  of  such  due  authentication.    The  certificate  of  our  Min- 
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ister  at  the  Court  of  St.  James  was  produced  before  the  Com- 
missioner. That  certificate  is  unqualified,  in  its  certification, 
that  the  depositions  are  authenticated  in  the  manner  required 
by  the  Act,  to  wit,  so  authenticated  as  to  entitle  them  to  be 
received  for  similar  purposes  by  the  tribunals  of  the  foreign 
country  from  which  the  accused  party  is  alleged  to  have 
escaped.  It  seems  to  us  that  that  certificate  is,  in  its  nature, 
a  judicial  act,  which  neither  the  Commissioner  nor  this 
Court  can  disregard  or  overrule.  Moreover,  that  certificate 
states,  on  its  face,  that  it  is  given  and  made  under  and  pur- 
suant to  the  provisions  of  the  Act  of  1860.  It  may,  therefore, 
be  regarded,  by  its  reference  thereto,  as  incorporating  the  Act 
itself,  so  far  aa  the  details  of  its  requirements  are  involved  in 
the  certificate.  It  follows,  that,  in  regard  to  the  first  class  of 
depositions,  there  is  no  room  to  hesitate,  in  affirming  the  cor- 
rectness of  the  ruling  of  the  Commissioner  in  receiving  them 
as  evidence. 

It  is  suggested,  that  this  construction  of  the  Acts  of  Con- 
gress involves  an  interference  with  the  rights  of  the  prisoner, 
as  creating  a  species  of  evidence  which  the  treaty  did  not  con- 
template. (8  U.  8.  Stat,  at  Large^  576,  Art.  10.)  We  are 
aware,  that,  by  the  terms  of  the  treaty,  the  proof  which  the 
Government  of  the  United  States  is  bound,  and  which  alone 
it  is  bound,  to  respect,  as  creating  an  obligation  on  its  part  to 
surrender  a  fugitive,  is  such  evidence  of  criminality  aa,  ao- 
cording  to  the  laws  of  the  place  where  the  lugitive  or^person 
ctiargecL  is  found,  would  justify  hjs^appreEension  and  commit- 
m^rfor  tpal>  if  the  offence  had  been  there  fflmrnittedT'  in 
the  first  place,  this  languageTias  especial  relerence'to  the 
degree,  quantum^  or  weight  of  the  evidence,  rather  than  to 
the  instruments  of  evidence  themselves ;  and  an  Act  of  Con- 
gress prescribing  what  instruments  or  vehicles  of  evidence 
shall  be  received,  and  how  they  may  be  authenticated,  is  in 
no  inconsistency  with  the  treaty.  But,  more  than  this — ^it 
was  just  as  competent,  as  a  question  of  power,  for  the  Govern- 
ment of  the  United  States,  by  Act  of  Congress,  as  it  was  com- 
petent in  the  treaty  itself,  to  say  upon  what  evidence  of  crim- 
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inality  it  would  perform  the  stipulations  in  the  treaty ;  and, 
therefore,  when  Congress  declared,  by  their  Act,  for  the 
guidance  of  judicial  officers,  what  shall  be  admissible  to  estab- 
lish criminality,  in  the  inquiry  which,  by  the  terms  of  the 
treaty,  the  Government  is  bound  to  institute,  they  made  their 
enactment  the  law  of  the  place  where  the  prisoner  is  found, 
for  all  the  purposes  of  the  proceedings  under  the  treaty. 
Therefore,  it  is  true — technically  and  literally  true — ^that  the 
evidence  by  which  the  prisoner  in  the  present  case  has  been 
charged,  so  far  as  it  conforms  to  the  provisions  of  the  Act  of 
Congress,  was  evidence  competent,  in  its  nature,  to  justify 
any  conclusion  which  is  properly  deducible  therefrom,  in  the 
place  where  the  priso/ner  was  found,  and  where  he  was  appre- 
hended. 

As  to  the  supplemental  depositions,  taken  after  the  war- 
rant was  issued,  their  admissibility  depends  entirely  upon  the 
construction  of  the  Act  of  1860.  There  are  two  grounds 
upon  which  we  may  hold  that  their  admission  does  not  inval- 
idate the  proceedings  had  before  the  Commissioner  in  this 
case.  If  the  construction  which  we  have  intimated  of  the 
Act  of  1860,  namely,  that  the  certificate  of  the  principal 
diplomatic  or  consular  officer  of  the  United  States,  resident 
in  the  foreign  country,  is  proof,  plenary  and  conclusive,  that 
the  documents  offered  in  evidence  are  so  authenticated  that 
they  are  entitled  to  be  received  for  similar  purposes  by  the 
tribunals  of  England,  be  correct,  then,  by  the  terms  of  the 
Act  of  1860,  it  was  the  duty  of  the  Commissioner  to  receive 
them  in  evidence  ;  and  they  were  competent,  because  so  pro- 
nounced by  the  diplomatic  officer  to  whom  that  question  is 
referred  by  the  Act  of  Congress  itself.  If  it  were  profitable, 
we  might  occupy  time  in  suggesting  reasons  for  the  enact- 
ment, showing  its  propriety  and  its  convenience;  and  we 
might  even  go  further,  (if  it  were  proper  for  the  Court  to  at- 
tempt to  justify  an  act  of  the  supreme  Legislature,)  in  support 
of  the  construction  of  the  Act  of  1860,  above  stated.  But  we 
do  not  think  that  is  necessary ;  and  for  the  further  reason, 
that,  without  resting  the  disposition   of  this  case,  in  any 
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respect,  upon  the  conclusive  effect  of  the  certificate  of  the 
American  Minister,  we  are  of  opinion,  that,  even  though  the 
second  class  of  depositions  were  inadmissible,  their  reception 
furnishes  no  ground  for  the  discharge  of  the  prisoner. 

The  arguments  urged  upon  our  attention  proceed  very 
much  upon  an  assumption,  which  is  entirely  erroneous,  to 
wit,  that,  in  this  proceeding,  under  the  writ  of  habeaa  corpus^ 
we  are  sitting  as  an  appellate  tribunal.  That  is  not  our  rela- 
tion to  the  Commissioner.  A  Judge  issuing  a  writ  of  Tuibeaa 
corpus^  or  a  Court  issuing  a  writ  of  habeas  corpus^  in  these 
cases,  is  exercising  an  independent  and  original  jurisdiction, 
with  a  right  to  inquire,  doubtless,  whether  the  prisoner  is 
legally  held.  What  shall  be  the  scope  and  extent  of  that 
inquiry,  has  been  very  much  controverted  in  the  Courts  of 
this  Circuit.  We  say,  on  that  subject,  first,  that  we  are  not 
sitting  as  an  appellate  tribunal,  for  the  purpose  of  reviewing 
the  proceedings*  before  the  Commissioner,  as  upon  allegation 
of  error.  This  is  not  a  wriF^  error.  The"  inquiry  here  is 
noTto  be  conducted  upon  the  rigid,  technical  rules  applicable 
to  a  writ  of  error,  which  is  in  the  same  proceeding.  Some- 
times, it  is  true,  a  writ  of  error  is  called  a  new  suit,  but,  in  its 
relation  to  the  subject-matter,  and  in  its  ultimate  result,  it  is 
so  connected  therewith,  that  it  may  be  properly  called  a  con- 
tinuation of  the  same  proceeding.  It  may  result  in  reversing. 
What  then  ?  If  the  case  is  one  which  calls  for  it,  a  venire  de 
novo  may  be  had,  which  reaches  back  to  the  point  where  the 
error  occurred  which  requires  the  proceedings  to  be  reversed. 
If  the  decision  is  one  of  affirmance,  it  then  adds  an  additional 
record  sanction  to  what  the  inferior  tribunal  has  done.  This 
proceeding  has  no  such  relation  to  the  proceedings  of  the 
Commissioner.  The  question  to  be  determined  upon  habeas 
corpusy  in  these  cases  is,  as  we  apprehend — is  the  prisoner 
rightly  held,  or  is  he  to  be  discharged.  If  the  Commissioner, 
having  acquired  jurisdiction  of  the  subject-matter,  and  of  the 
prisoner,  commits  an  error  in  the  reception  of  evidence,  it 
does  not  follow,  by  any  legal  rule,  that  his  proceedings  are  to 
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be  held  for  naught,  and  void  for  error.    The  prisoner  may, 
nevertheless,  be  legally  held. 

Our  conclusion  in  regard  to  the  case,  as  it  stands  upon  the 
evidence,  calls  upon  us  to  say,  that,  whether  the  supplement- 
ary depositions  were  or  were  not  admissible,  the  prisoner  is 
legally  held.  Without  those  depositions  the  proofs  justify 
the  conclusion  of  the  Commissioner,  and  his  commitment  of 
the  prisoner  for  surrender. 

This  brings  us  to  notice  the  questions  of  fact,  in  relation 
to  which  what  we  have  to  say  will  be  very  brief.  It  is  claimed, 
that,  even  with  the  evidence  that  we  have  last  adverted  to,  a 
case  was  not  made  out  justifying  the  commitment  of  the  pris- 
oner. Before,  however,  discussing  that  point,  we  desire  to 
call  attention  to  the  state  of  the  adjudications  in  this  Circuit. 
Three  views  have  been  taken  of  the  power  and  duty  of  the 
Court,  on  habeas  corpus  and  certiorarij  to  entertain  the  ques- 
tion of  the  sufficiency  of  the  evidence  to  warrant  the  commit- 
ment for  surrender. 

It  was  held,  and  held  successively  for  many  years,  (In 
re  Veremaiirej  9  iV.  Y.  Leg.  Ohs.y  129 ;  In  re  Kame^  10 
Id.^  257 ;  In  re  SeUhronn^  12  iit/.,  65  ;  Ex  parte  Van  Aer- 
nam,  3  Blaichf.  0.  0,  li.j  160,)  that,  if  it  appeared  to  the 
Judge  or  to  the  Court  issuing  the  writs,  that  the  Com- 
missioner had  acquired  jurisdiction,  by  a  conformity  of 
the  proceeding  to  the  requirements  of  the  treaty  and  the 
Acts  of  Congress,  and  that  he  had  not  exceeded  .his  juris- 
diction, that  was  an  end  to  inquiry ;  that,  whether  the  evi- 
dence received  by  him  was  sufficient  or  insufficient,  was  a 
question  to  be  determined  by  him  ;  that  no  tribunal  had  been 
provided  by  the  treaty,  and  no  jurisdiction  had  been  given  by 
any  Act  of  Congress,  to  any  Judge,  magistrate,  or  Court,  to 
review  that  decision ;  that  the  only  review  possible  was  a  re- 
view by  the  Executive,  to  whom  the  proceedings  had  before 
the  Commissioner  were  to  be  returned ;  that  the  Executive 
had  power  to  examine  for  himself,  and  determine  whether  a 
case  had  been  made  within  the  treaty,  and  whether  a  case  had 
been  made  which  called  upon  him,  as  the  Executive  of  the 
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Government  of  the  United  States,  to  surrender  the  fugitive  ; 
and  that,  as  this  special  jarisdiction  in  a  special  proceeding 
not  theretofore  within  the  jurisdiction,  original  or  appellate,  of 
any  Court  or  magistrate  of  the  United  States,  had  been  con- 
ferred by  law  upon  the  magistrate  acting  under  tlie  Act  of  j 
Congress,  and  as  it  was  made  his  duty  to  certify  his  conclu-  ; 
sions  as  the  basis  of  Executive  action,  without  giving  any 
right  of  appeal,  in  any  form,  to  any  other  magistrate  or  to 
any  Court,  there  was  no  appeal  and  po  supervisory  authority 
to  be  exercised,  except  by  the  Executive. 

The  next  .stage  in  the  history  contained  an  opinion 
which  is  supposed  to  go  one  step  further.  We  may  say, 
without  disrespect  to  the  decision  itself,  in  any  wise,  that 
the  decision  in  which  the  opinion  was  pronounced  {In  re 
Kame^  3  Blatchf.  (7.  C.  H.y  1,  4,)  had  other  grounds  upon 
which  it  was  deemed  to  be  called  for.  The  decision  was, 
that  the  Commissioner  never  acquired  jurisdiction ;  but 
the  opinion,  nevertheless,  went  further,  and  held,  that,  in  the 
case  under  consideration,  there  was  no  competent  evidence 
before  the  Commissioner,  that  is  to  say,  there  was  no  legal 
evidence  upon  which  the  Commissioner  could  act,  for,  if  the 
evidence  was  not  competent,  it  was  not  legal ;  that,  if  there 
was  no  competent  evidence  before  the  Commissioner,  the  pro- 
ceedings before  the  Commissioner  were  to  be  treated,  when- 
ever presented  to  any  other  tribunal,  as  an  arbitrary  act  of 
commitment,  upon  mere  complaint;  and  that  the  question 
became,  therefore,  a  question  of  law,  not  a  question  of  fact, 
before  the  Court,  on  habeas  oorpvSy  whether  a  Commissioner 
could,  upon  complaint,  issue  a  warrant  of  arrest,  and,  upon 
the  appearance  of  the  prisoner  before  him,  commit  him  for 
surrender.  With  that  view  of  the  subject,  and  with  the  as- 
sertion of  the  right  to  inquire,  upon  habeas  oarpuSj  whether 
the  proceedings  of  the  Commissioner  had  been,  in  that  sense, 
legal,  or,  in  other  words,  whether  he  had  not  departed  from  his 
jurisdiction,  which  was  a  jurisdiction  to  inquire  into  and  ascer- 
tain facts,  and  not  to  declare  facts  without  any  evidence  before 
him,  we  are  not  disposed,  at  present,  to  raise  any  controversy. 
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The  next  step  in  the  consideration  of  this  subject  elicited 
the  opinion,  {In  re  HBnrich^  5  BlcUchf.  C.  O.  i?.,  414,)  that 
the  Court,  acting  in  the  proceedings  instituted  by  Jiabeaa  cor- 
pus and  o&rtwrari^  was  not  confined  to  the  mere  inquiry 
whether  there  was  any  evidence;  but  that,  if  it  could  see 
that  there  was  a  substantial  defect  of  evidence,  it  might  and 
ought,  not  necessarily  to  discharge  the  prisoner,  but  to  hold 
that  the  warrant  of  commitment  was  illegally  granted. 

That  view  of  the  subject  was  followed,  in  its  next  step,  or 
perhaps,  in  its  consequence,  by  the  holding,  {In  re  Farez^  7 
Bloitchf.  C.  G.  H.j  345  and  491,)  that  it  was  not  the  duty  of 
the  Court  to  discharge  when  an  error  in  rejecting  evidence 
for  the  prisoner  had  been  committed,  but  to  remand,  that  the 
error  might  be  corrected,  and  the  proofs  be  continued,  if  it 
was  so  desired,  to  the  end  that  the  facts  might  be  ascertained, 
and  that,  if  the  prosecuting  Government  were  able,  it  might 
yet  establish  a  case  against  the  prisoner.  Indeed,  in  the  pre- 
vious case  to  which  we  have  referred,  to  wit,  where  the  Judge 
was  of  opinion  that  there  was  no  legal  evidence,  (In  re  Kaine^ 
3  Blatchf.  C.  C.  H.y  1,  4,)  he  offered,  upon  announcing  the 
conclusion  that  he  had  reached,  to  detain  the  prisoner,  to  the 
end  that  the  inquiry  might  proceed,  the  defects  be  supplied, 
and  proper  and  competent  evidence  be  produced  before  him. 

In  no  view  of  the  subject,  therefore,  should  we  be  called 
upon  to  discharge  the  prisoner,  upon  the  idea  that  the  evi- 
dence was  not  sufScient.  "No  case  has  yet  gone  so  far  as  to 
say,  that,  because  some  evidence  was  introduced  which  was 
not  legal  or  competent,  or  because  the  Court,  upon  a  review 
of  the  evidence,  was  of  opinion  that  it  would  have  come  to  a 
different  conclusion  upon  the  evidence,  therefore,  the  proceed- 
ings were  illegal  and  the  prisoner  should  be  discharged.  The 
inconveniences  and  the  evils  of  such  a  rule,  applicable  to  this 
subject,  are  so  great,  that  the  assertion  and  maintenance  of 
that  view  of  the  meaning  of  the  treaty  might  be  assailed  as 
evidence  of  bad  faith.  It  has  been  deemed  settled  by  the 
law  of  England,  and  the  doctrine  has  been  reiterated  in  this 
country,  that  a  determination  of  one  Judge,  or  a  determina- 
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tion  of  one  Court,  touching  a  question  of  discharge  under 
habeas  corpus^  is  not  a  bar  to  the  issuing  of  another  writ  by 
another  Court,  or  by  another  magistrate,  and  that,  practically,  a 
person  held  in  detention  may  have  successive  writs  of  haheaa 
corpus^  so  long  and  so  often  as  he  may  find  a  Judge  or  a 
Court  to  whom  he  may  address  his  petition.  That  practice, 
applied  to  this  subject,  works  this  result.  If  the  Jadge  or  the 
Court,  in  these  cases  where  extradition  is  sought,  is  at  liberty, 
on  habeas  corpus^  to  weigh  the  evidence  before  the  Commis- 
sioner, and  inquire  whether  they  would  have  reached  the 
same  conclusion,  the  result  is,  that  the  finding  of  the  Commis- 
sioner, and  the  findings  of  successive  Courts  and  Judges  is- 
suing successive  writs  of  habeas  corpus^  so  long  as  Judges  can 
be  found,  instead  of  having  any  force  or  effect,  can  be  assailed, 
and  assailed  again,  until,  at  last,  perhaps,  somei  doubting  mind 
may  be  found,  who  will  say,  *'  I  would  have  reached  a  differ- 
ent conclusion  upon  the  evidence,"  and  thereupon  discharge 
the  prisoner.  To  that  view  of  the  duty  of  the  Court,  touching 
the  weight  of  evidence  before  the  Commissioner,  we  cannot 
subscribe.  We  are  not  called  upon,  by  any  decision  hereto- 
fore made,  to  assert  any  such  rule.  "We  feel  conscious,  not 
merely  of  the  inconvenience,  but,  as  we  apprehend,  of  the 
great  injustice,  that  would  result  from  any  such  construction 
of  the  treaty  and  the  Acts  of  Congress.  Even  in  the  case 
most  relied  upon,  the  Henrich  case,  (5  BlaAchf.  C.  C.  H.y 
414,)  notwithstanding  what  is  stated  in  the  previous  portion 
of  the  opinion,  the  conclusion  of  the  Court  leaves  this  ques- 
tion open  to  consideration,  and,  as  we  think,  in  the  form  and 
manner  in  which  we  have  stated  our  views ;  for,  although  the 
power  is  there  asserted  to  reverse  or  overrule  a  proceeding 
before  a  Commissioner,  for  the  want  of  suflBcient  evidence, 
still  it  is  stated  that  it  is  not  to  be  done  upon  slight  grounds. 
Assuming,  nevertheless,  for  the  purposes  of  this  case,  that 
inquiry  into  the  evidence  is  open  to  us,  in  these  proceedings, 
we  are  brought  finally  to  the  question  whether,  upon  the  evi- 
dence, a  case  is  make  out  which  would  justify  the  commit- 
ment of  the  prisoner  for  trial.    We  have  carefully  examined 
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the  evidence  in  its  details,  enlightened  by  the  views  urged 
upon  ns  by  the  counsel  for  the  prisoner,  and  we  are  con- 
strained to  conclude,  that  the  Commissioner,  (even  without 
the  testimony  in  respect  to  which  exception  was  taken,)  would 
have  been  derelict  in  his  duty  if  he  had  not  made  the  com- 
mitment for  surrender  which  he  was  called  upon  by  the  pros- 
ecuting parties  to  make.  This  is  not^  trial  of  the  prisoner. 
Much  that  was  urged  upon  us,  mucEthat  was  urged  touching 
the  admissibility  of  evidence,  much  that  was  urged  with  re- 
gard to  the  sufficiency^of  the  testimony,  proceeded  upon  the 
principles  which  govern  a  Court^and  a  juiy  when  the  ques- 
tion of  guilt  or  innocence  is  finally  to  be  determined,  A 
fugitive  is  not  to  be  surrendered  upon  slight  grounds.  There 
should  Jie  jgasonable  eivilence,  reasonable  cauge  to  believe, 
and,  in  conformity" with  the  case  last  referred  to,  we  might 
go  further,  perhaps,  and  say,  that  there  should  be  such  prima 
facie  case  made  by  proof,  as,  being  submitted  to  the  jury, 
and  being  found  by  them  to  sustain  the  charge,  would  make 
it  the  duty  of  a  Court  to  sustain  the  verdict.  Such  testimony, 
we  think,  is  found  in  this  case.  We  are,  therefore,  not  called 
upon  to  say  anything  more  touching  the  power  or  the  duty 
of  the  Court  to  examine  and  weigh  the  evidence.  If  such  be 
our  duty,  we  find  it  suflBicient.  If,  there  being  some  evidence 
tending  to  establish  the  prisoner's  criminality,  we  are  not  to 
review  the  finding  of  the  Commissioner  upon  the  weight  of 
the  evidence,  the  result  in  this  case  is  the  same. 

The  objection  has  been  urged,  by  the  counsel  for  the  pris- 
oner, that  it  is  not  sufficiently  proved  that  the  Lord  Mayor  of 
London  had  jurisdiction  to  issue  a  warrant  of  arrest,  or  to 
take  the  depositions  in  the  first  instance.  (Opinion  of  four 
Judges  of  the  Supreme  Court,  in  JEk  parte  Sainey  14  Soward^ 
115.)  If  what  we  have  said  in  regard  to  provisions  of  the 
Act  of  1860,  touching  the  certificate  of  our  Minister  Plenipo- 
tentiary, be  adopted  as  the  rule  of  decision,  that  disposes  of 
this  question ;  for,  in  that  case,  his  certificate  that  the  deposi- 
tions which  are  offered  are  so  authenticated  as  to  entitle  them 
to  be  read  in  the  Courts  of  that  country,  is  the  conclusive 
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test  of  the  admissibility  of  the  evidence  before  the  Commis- 
sioner here.  But,  we  are  of  opinion  that  the  jurisdiction  of 
the  Lord  Mayor  is  sufficiently  established.  It  is  not  necessary 
tliat  we  should  refer  to  the  statute  of  Edward  IIL,  which  de- 
fined and  conferred  the  powers  of  Justices  of  the  Peace  in 
England,  or  inquire  to  what  extent  the  tribunals  of  this 
country  are  at  liberty,  or  are  bound,  to  take  judicial  notice  of 
the  existence  of  such  officers,  from  that  period  down  to  the 
time  of  our  Eevolution,  or  to  recognize  the  existence  of  their 
jurisdiction  and  authority,  and  to  dispense  with  proof  that 
such  officers  have  jurisdiction  to  keep  the  peace,  and,  as 
magistrates,  to  arrest,  on  charge  of  crime,  and  hold  to  bail, 
and  detain  for  trial.  Much  might  be  said,  it  seems  to  us,  in 
support  of  that  view  of  thesubject,  and  to  sustain  the  juris- 
diction of  the  Lord  Mayor,  who  appears,  by  these  proceedings, 
to  be  a  Justice  of  the  Peace,  without  any  other  proof  what- 
ever. But,  we  think,  that,  if  evidence  is  necessary,  evidence 
was  produced  competent  to  prove  it.  We  have,  in  the  testi- 
mony, the  affirmative  fact  that  he  is  the  chief  criminal  magis- 
trate of  the  city  of  London.  That  is  testified  under  oath. 
There  was  no  cross-examination,  there  was  no  inquiry  into 
the  sources  of  the  witness'  knowledge,  and  nothing  offered  in 
impeachment  of  the  verity  of  what  was  testified.  The  certif- 
icate of  the  Government  of  Great  Britain,  in  any  form^ 
would  have  told  no  other  tale.  At  least,  it  establishes  that 
he  is,  in  fact,  in  the  exercise  of  the  power  and  authority  of 
the  chief  criminal  magistrate  of  the  city  of  London.  It 
might  be  plausibly  suggested,  were  it  not  for  some  things 
that  have  been  said  in  former  cases,  that,  when  the  Act  of 
Congress  of  1848  provided  that  the  depositions  on  which  a 
warrant  had  been  granted  in  the  foreign  country,  certified  by 
the  person  issuing  such  a  warrant,  might,  when  proved  to  be 
true  copies,  be  received  in  evidence,  there  was  no  room  for 
inquiry  here  into  the  jurisdiction  of  that  person.  We  do 
not,  however,  propose  to  go  so  far.  We  do  say,  that  the 
proof  adduced  before  the  Commissioner,  in  connection  with 
the  certificate  of  the  Lord  Mayor,  and  the  authentication  or 


192  SOUTHERN  DISTRICT  OF  NEW  YORK. 

In  re  Oeozge  MacdonnelL 

certification,  ample  and  fall  as  it  is,  by  our  Minister,  com- 
pletes the  chain  of  evidence,  and  sufficiently  establishes  the 
jurisdiction  of  that  officer. 

To  conclude,  we  find  nothing  that  will  justify  our  further 
interference  with  the  custody  of  the  prisoner,  under  the  war- 
rant of  commitment  by  which  he  is  held,  subject  to  the  war- 
rant of  the  Executive  for  his  surrender.  The  prisoner  is 
remanded  to  the  custody  from  which  he  was  taken,  and  the 
writs  are  discharged.* 


*  On  the  23d  of  May,  1873,  write  of  habeas  corpus  and  certiorari,  on  the  rela- 
tion of  MacdonneU,  were  is^ed  by  Mr.  Justice  Fancher,  of  the  Supreme  Ck)urt 
of  New  York,  directed  to  the  United  States  marshal  and  to  Commissioner 
Gutman,  returnable  at  the  Court  of  Oyer  and  Terminer,  June  4th,  1873.  On 
that  day,  the  marshal  did  not  produce  the  body  of  the  relator,  but,  through  his 
counsel,  made  return,  that  he  held  the  relator  under  a  warrant  issued  by  Com- 
missioner Gutman,  pending  proceedings  for  his  extradition,  on  the  application  of 
the  British  Government,  charged  with  the  crimes  of  forgery  and  the  utterance 
of  forged  paper ;  that  such  proceedings  had  been  made  the  subject  of  review  by 
the  United  States  Circuit  Court,  on  writs  of  habeM  corpus  and  certiorari  ;  and 
that,  after  such  review,  the  relator  had  been  remanded  by  the  Federal  Court  to 
the  custody  of  the  marshal,  to  awut  the  issuing  of  the  warrant  of  the  Executive 
for  his  surrender  to  the  British  Government.  After  hearing  Charles  W.  Brooke 
on  behalf  of  the  relator,  and  James  C,  Carter  on  behalf  of  the  marshal,  Mr. 
Justice  Davis  delivered  the  decision  of  the  Court,  orally,  as  follows :  "  The  ap- 
plication now  made  is  in  the  nature  of  a  motion  to  regard  the  marshal  as  in  con- 
tempt for  not  making  the  proper  return  to  the  writ  by  producing  the  prisoner. 
Although  counsel  do  not  put  it  in  that  form,  it  amounts  substantially  to  that; 
and  the  question  is,  whether,  upon  the  proceedings  and  the  return  now  before 
the  Court,  it  is  the  duty  of  the  Court  to  issue  an  attachment,  under  the  statute, 
to  compel  the  marshal  to  produce  the  body  of  the  prisoner.  There  is  no  doubt 
whatever  of  the  power  of  the  State  Courts,  in  all  cases  where  persons  are  de- 
prived of  their  liberty  within  their  territorial  jurisdiction,  to  issue  the  writ  of 
habeas  corpus,  for  the  purpose  of  inquiring  into  the  cause  of  the  detention ;  and 
that  power  is  applicable  to  all  cases  where  it  does  not  appear  upon  the  face  of 
the  petition  for  the  writ,  that  the  case  is  one  either  extrapterritorial,  or  exclu- 
sively within  the  jurisdiction  of  some  other  tribunal.  I  assume  that  the  peti- 
tion in  this  case  did  not  show  to  Mr.  Justice  Fancher,  who  issued  this  writ,  any 
fact  clearly  establishing  that  this  prisoner  was  held  by  a  jurisdiction  which 
precluded  the  State  Court  from  investigating  the  cause  of  detention.  It,  there- 
fore, became  the  duty  of  the  Judge  to  issue  the  writ^  and  it  became  the  duty  of 
the  marshal  so  far  to  obey  it  ae  to  make  known  to  the  Court,  in  proper  form, 
over  his  official  signature,  the  cause  of  the  detention  of  the  prisoner  by  himself. 
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.  A.  Wetter  and  others  vs.  Augustus  Schell. 

A  valid  prospective  proteat  against  the  payment  of  duties,  made  on  a  particular 
importation  of  merchandise,  and  expressing  the  intention  of  the  importer  that 
the  protest  shall  apply  to  all  future  similar  importations  made  by  him,  is, 
under  §  6  of  the  Act  of  March  8d,  1857,  (11  V,  S.  Stat  at  Large,  196,)  as  well 
as  ander  the  prior  Act  of  February  26th,  1846,  (6  Id.,  727,)  valid  as  to  subse- 
quent importations  of  similar  merchandise,  on  which  like  duties  are  exacted, 
as  respects  not  only  future  exactions  of  like  duties  from  the  protesting  party 
by  the  same  collector,  but  as  respects  future  exactions  of  like  duties  from  him 
by  a  succeeding  collector. 

(Before  Blatchford,  J.,  Southern  District  of  New  York,  June  13th,  1873.) 

Blatchford,  J.    The  question  must  be  regarded  as  settled 
in  this  Districtj  that,  under  the  Act  of  March  3d,  1857,  seo- 

The  subject  of  the  jurisdiction  of  the  respective  State  and  Federal  Courts,  over 
the  detention  of  prisoners  by  them,  respectively,  has,  since  the  breaking  out 
of  the  Rebellion,  received  a  very  extended  and  exhaustive  examination.  I 
have,  myself,  had  occasion,  in  another  position,  in  one  or  two  instances,  to  give 
the  whole  subject  a  thorough  examination,  and  to  present  my  conclusions  to  the 
Federal  Courts,  in  arguments  upon  cases  arising  upon  writs  of  haheca  corpus, 
issued  for  the  purpose  of  compelling  the  production,  by  tlie  military  officers  of 
the  Federal  Government,  of  persons  enlisted  in  the  United  States  Army,  and  in 
cases  brought  before  the  Federal  Courts  to  relieve  the  officers  of  those  Courts 
from  obedience  to  writs  issued  out  of  the  State  Courts.  The  law  in  such  cases 
is  now  extremely  well  settled.  It  was,  of  course,  brought  sharply  to  the  atten- 
tion of  the  respective  tribunals  by  the  exigencies  of  the  war,  inasmuch  as  it  be- 
came apparent,  that,  if  State  Judges  and  State  Courts  were  clothed  with  power 
to  discharge,  under  the  writ  of  habeas  corpus,  persons  who  were  enlisted  in  the 
United  States  military  or  naval  service,  it  would  be  very  easy,  in  some  parts  of 
the  country,  not  only  to  impair,  but  substantially  to  destroy,  the  forces  which 
the  Government  were  seeking  to  use  in  suppressing  the  Rebellion.  Therefore^ 
the  question  became  one  of  very  great  importance,  and  involved  the  determina- 
tion of  the  respective  jurisdictional  rights  and  powers  of  the  Federal  and  State 
Governments.  The  same  question,  although  not  in  a  form  which  presented  it 
with  that  directness,  but  still  required  its  examination  to  some  extent,  arose  in 
the  case  in  Wisconsin,  ( Umted  States  v.  Booth,  21  Howard,  606,)  alluded  to  by 
counsel  for  the  respondent.  In  that  case  there  had  been  a  trial,  conviction,  and 
judgment  by  the  Federal  Court,  which  the  State  Court  sought  to  set  aside  and 
disregard,  for  the  purpose  of  discharging  a  prisoner  held  under  a  final  judgment 
of  a  Federal  Court  That  case  involved  a  very  important  question,  as  to  the 
VOL.  XI. — 13 
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tion  5,  (11  JJ.  S.  Stat,  at  Zarge,  195,)  as  well  as  under  the 
prior  Act  of  February  26tb,  1845,  (5  Id.,  727,)  a  valid  pro- 

right  of  a  State  Court  to  interrene  in  any  case  where  the  Federal  tribnnals  had, 
in  due  process  of  law,  determined  the  rights  and  obligations  of  citizens  of  the 
United  States,  and  subjected  them,  by  judgment,  to  the  consequence  of  a  yio- 
lation  of  its  laws.  But  a  far  more  important  question  arose  in  the  other  class 
of  cases  to  which  allusion  has  been  made.  I  understand  the  law,  as  settled  in 
those  cases,  to  be  substantially  this :  that,  in  respect  to  each  other,  and  in  re- 
spect or  the  enforcement  of  the  laws  of  the  United  States  Goyernment  and  of 
the  State  Governments,  the  jurisdictions  of  the  two  Governments  are  independ- 
ent. The  United  States  Government,  in  the  enforcement  of  the  laws  which  the 
Constitution  permits  Congress  to  enact,  is  regarded  as  an  independent,  and,  for 
certain  purposes,  as  substantially  a  foreign  power,  as  respects  the  States ;  and 
the  jurisdiction  of  the  Courts  of  the  United  States,  when  enforcing  laws  enacted 
by  Congress,  in  conformity  with  the  Constitution,  becomes  absolutely  exclusive. 
Tlie  State  Courts  have  no  more  power  to  intervene,  for  the  purpose  of  interfer- 
ing with  the  enforcement  of  those  laws  through  the  Federal  Courts,  when  juris- 
diction is  legally  conferred  on  those  Courts,  than 'a  State  has  to  interfere  with 
the  operation  of  the  laws  of  a  sister  State  within  the  territory  of  the  latter. 
In  respect  to  the  enforcement  of  those  laws  in  the  Federal  tribunals,  they  stand, 
in  relation  to  each  other,  precisely  aa  the  State  of  Pennsylvania  stands  with  re- 
spect to  the  State  of  New  York.  The  Courts  of  this  State  certainly  have  no 
power  to  interfere  with  the  action  of  the  Courts  in  the  State  of  Pennsylvania, 
in  the  enforcement  of  the  laws  of  that  State ;  and  precisely  so  far  as  Con- 
gress, under  the  Constitution,  has  clothed  the  Federal  Courts  with  power,  are 
those  Courts  as  independent,  while  exercising  their  jurisdiction,  as  though  they 
were  without  the  territory  of  the  State  of  New  York.  This  Court  has,  there- 
fore, no  power  whatever  to  interfere  with  the  enforcement  of  the  laws  of  Con- 
gress through  the  Federal  Courts.  Those  are  the  settled  principles  in  the  cases 
to  which  I  have  alluded.  The  only  question  presented  here  is,  whether  or  not 
there  is  a  diiference  between  this  case  and  the  cases  to  which  allusion  has  been 
made,  growing  out  of  the  fact  that,  by  the  enactments  of  Congress,  the  State 
Judges  are  clothed  with  concurrent  jurisdiction  in  the  proceedings  for  the  in- 
vestigation of  the  question  whether  or  not  there  should  be  an  extradition.  As 
I  understand  the  Act  of  Congress,  (Act  of  August  I2th,  1848,  9  (/.  J3.  Sal.  at 
Large,  802,  §  1.)  it  purports  to  give  to  State  Judges  the  power  to  issue  tiie 
original  warrant,  and  to  proceed  with  the  investigation  called  for  by  the  Act, 
before  the  President  is  authorized  to  enforce  the  treaty.  If  that  be  the  law,  the 
State  Court  might  have  been  applied  to  originally,  or  rather  a  State  Judge,  (for, 
the  Act  refers  not  to  Courts,  but  to  Judges).  A  State  Judge,  within  the  de- 
scription of  the  Act,  might  have  been  applied  to  originally  to  issue  the  process 
for  the  arrest  of  Macdonnell,  and  such  State  Judge  might  have  proceeded  to  in- 
vestigate the  question  whether  or  not  he  had  been  guilty  of  an  offence  in  Great 
Britain,  which  subjected  him  to  the  operation  of  the  treaty,  and,  of  course,  to 
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spective  protest  against  the  payment  of  duties,  made  on  a  par- 
ticular importation  of  merchandise,  and  expressing  the  inten- 

the  provisioDB  of  the  Federal  statute  usder  whicli  the  State  Judge  would,  in 
that  case,  be  actiDg.  Assuming  that  the  State  Judges  have  full  power  under 
that  Act  to  originate  the  proceeding,  to  continue  it,  aud  to  furnish  the  necessary 
evidence  upon  which  the  Secretary  of  State,  at  Washington,  wiU  issue  his  war- 
rant for  the  extradition  of  the  accused  party,  that  does  not  determine  the  ques- 
tion, in  my  judgment,  whether,  where  the  application  is  not  to  a  State  Judge, 
but  to  a  Federal  authority,  and  the  proceedings  are  pending  in  the  Federal 
jurisdiction,  and  have  ripened  into  that  condition  of  things  in  which  the  Secre- 
tary of  State,  or,  more  strictly  speaking,  the  President  of  the  United  States, 
through  the  Secretary  of  State,  has  issued  his  warrant  for  the  extradition  of  the 
accused — ^whether,  at  that  stage,  the  State  Court  is  clothed  with  authority  to  in- 
tervene and  reyiew  (for  it  comes  to  that)  the  proceedings  that  have  been  had 
under  and  by  the  Federal  authorities.  Jurisdiction  may  be  concurrent  ab 
origine,  so  that  a  Judge  of  either  Court  may  proceed.  But,  if  either  Judge  has 
proceeded,  and  has,  in  due  form,  gone  through  the  requisite  steps,  investigated 
the  question,  and  reached  a  conclusion  which  has  resulted  in  the  issuing  of  a 
warrant  of  extradition  by  the  Executive,  where  is  the  right  of  another  Judge 
to  interfere  to  arrest  the  proceedings,  or  for  the  purpose,  substantially,  of  re- 
-viewing  the  correctness  of  the  decision  of  the  first  Judge  or  officer  ?  It  strikes 
me  that  that  is  a  very  serious  and  important  question.  I  should  want  something 
pretty  clear  to  convince  me  that  I  have  the  power  to  overhaul  the  proceedings 
and  to  review  (and,  of  course,  to  correct,  and,  if  I  saw  fit,  to  set  aside,  by  dis- 
charging the  accused  party)  the  proceedings  of  a  Federal  Court  or  Judge,  under 
such  circumstances.  It  would  be  an  assumption  of  jurisdiction  that  I  am  not 
prepared  to  make,  unless  clearly  convinced  that  I  have  the  authority,  and  that 
I  must  exercise  the  duty.  This  Court  is  asked,  substantially,  to  review  the  ac- 
tion that  has  been  had  by  authorities  clothed,  under  the  same  Act  of  Congress, 
with  full  power  to  enter  upon  the  investigation,  and  after  those  authorities  have 
gone  through  with  the  investigation.  The  Act  of  Congress  does  not  clothe 
either  a  State  Judge  or  Court  with  any  such  power  to  review.  That  brings  the 
question,  it  seems  to  me,  to  just  this  :  Does  the  return  of  the  marshal,  and  the 
proceedings  brought  here  by  certiorari^  show  that  this  prisoner  is  in  his  custody 
by  virtue  of  process  issued  upon  proceedings  which  the  Act  of  Congress  author- 
ized to  be  taken,  through  Federal  authority,  for  the  purpose  of  determining  the 
question  whether  or  not  the  prisoner — ^the  petitioner  here — should  be  extradited 
under  the  treaty  ?  It  seems  to  me  that  the  returns  to  the  several  writs  do  show 
— FTrst.  That  a  proper  application  was  made  to  a  Commissioner  of  the  United 
States  Court,  who  is  clothed,  by  the  Act  of  Congress,  with  full  power  in  the 
premises;  Second,  That  that  Commissioner  issued  a  warrant  to  the  marshal, 
upon  which  he  took  his  prisoner  into  custody  and  held  him  pending  the  exam- 
ination ;  ITUrd,  That,  the  examination  before  the  Commissioner  being  concluded, 
its  certification  and  presentation  to  the  Secretary  of  State  were  made,  as  required 
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tion  of  the  importer  that  the  protest  shall  apply  to  all  future 
similar  importations  made  by  him,  is  valid  as  to  subsequent 
importations  of  similar  merchandise,  on  which  like  duties  are 
exacted.  {Steegman  v.  Maocwdly  3  Blatchf,  C.  C.  -ff.,  366; 
HuUon  V.  ScheU,  6  Id,,  48.) 

But,  in  reference  to  the  present  case,  it  is  urged,  on  the 
part  of  the  defendant,  that  a  prospective  protest  made  during 
the  term  of  oflSce  of  his  predecessor  in  the  office  of  collector, 
is  not  applicable  to  duties  paid  during  the  term  of  office  of  the 
defendant.  It  satisfactorily  appears,  that  all  the  duties  em- 
braced in  the  refund  covered  by  the  judgment  in  this  case 
were  paid  to.  the  defendant,  and  it  is  by  no  means  clear  that 
a  prospective  protest  covering  exactions  of  the  character  of 
those  embraced  in  this  judgment  was  not  made  by  the  plaintiffs 
during  the  term  of  office  of  the  defendant.  It  does  appear, 
however,  that  all  the  items  of  refund  covered  by  the  judgment 
in  this  case  fall  within  the  terms  of  a  prospective  protest  in 
regard  to  the  exaction  of  the  same,  made  by  the  plaintiff  to 
Mr.  Eedfield,  the  predecessor  of  the  defendant  in  the  office  of 
collector.  Although  there  is  no  reported  case  covering  this 
question,  the  point  has  long  been  regarded  as  settled  in  this 
Court  in  favor  of  the  validity  and  sufficiency  of  such  a  protest, 
as  respects  not  only  future  exactions  of  like  duties  from  the 
protesting  party  by  the  same  collector,  but  as  respects  future 
exactions  of  like  duties  from  him  by  a  succeeding  collector.. 
The  records  of  this  Court  show  that  the  question  came  before 
Mr.  Justice  Nelson,  in  this  Court,  in  March,  1863,  in  the  case 

by  the  Act,  and,  it  appearing  to  be  satisfactory,  the  warrant  of  the  President  or 
Secretary  has  been  issued,  directing  the  marshal  to  deliver  the  custody  of  the 
accused  party  to  persons  to  be  designated,  for  the  purpose  of  extradition.  All 
that,  upon  these  papers,  appears  to  have  been  done ;  and  I  am  now  asked,  sub- 
stantially, notwithstanding  these  papers  are  before  me,  to  hold  the  marshal  in 
contempt  of  this  Court,  and  to  issue  an  attachment  against  him  to  compel  the 
production  of  the  prisoner,  to  enable  me  to  review  the  proceedings  of  the  Fed- 
eral tribunal.  I  am  at  a  loss  to  see  where  that  power  can  be  found  in  this 
Ck>urt  I  do  not  think  it  exists.  It  follows,  therefore,  that  this  motion  to  con- 
sider the  marshal  in  contempt  must  be  denied,  and  the  writ  of  habeiu  corpus  be 
dismissed.'' 
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of  Chouteau  v.  Redfield^  where  the  District  Attorney,  acting 
for  the  defendant,  as  collector,  excepted  to  a  report  in  favor  of 
the  plaintiffs,  on  the  ground  that  a  prospective  protest  made 
in  the  time  of  Collector  Bronson,  the  predecessor  in  oflBice  of 
Mr.  Bedfield,  was  not  good  as  against  the  latter^  or  against 
any  other  collector  than  the  one  in  oflSce  at  the  date  of  the 
protest.  The  exception  was  argued  by  the  counsel  for  the 
parties  respectively,  and  Mr.  Justice  Nelson  decided  in  favor 
of  the  plaintiffs,  and  overruled  the  exception,  and  confirmed 
the  report,  by  a  decision  signed  by  him,  and  now  on  the  files 
of  this  Court,  embodying  the  foregoing  statement  of  the  point 
•decided.  This  decision  has  been  followed  and  applied  in 
many  cases  since,  and  I  am  satisfied  it  is  a  correct  one. 

The  motion  of  the  defendant  to  open  the  judgment  herein, 
imd  to  set  aside  the  verdict  and  the  report,  is  denied. 

Henry  E,  7-remain,  {Assistant  District  Attorney^)  for  the 
motion. 


Almon  W.  Orisfwold^  opposed. 


Jacob  A.  Conover  vs,  Henry  Mebs.    In  Equiiy. 

In  taking  an  account  of  profits,  in  a  suit  in  eqaity  for  the  infringement  of  a 
patent  for  maobinery,  the  gun  or  saving  arising  from  the  nse  of  the  infring- 
ing machinery  cannot  be  applied  to  make  np  losdes  sustained  by  the  defend- 
ant on  other  branches  of  his  business. 

i(Before  Woodruff,  J.,  Southern  District  of  New  York,  June  16th,  1878.) 

WooDEtrFF,  J.  The  complainant,  having  obtained  a  de- 
cree establishing  his  rights  under  a  patent  for  a  wood-splitting 
machine,  and  adjudging  that  those  rights  had  been  infringed 
by  the  defendant,  by  using  a  machine  without  license  or 
authority  from  the  complainant,  and  that  he  recover  the  gains 
And  profits  made  by  the  defendant  by  the  use  of  such  infring- 
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ing  macliine,  the  usual  reference  was  made  to  a  master,  to 
ascertain  the  amount  of  such  gains  and  profits.  The  master, 
after  taking  proofs,  has  reported  that  no  gains  or  profits  were 
made  by  the  defendant.  To  this  report  the  complainant  has 
filed  exceptions. 

The  proofs  showed  that  the  defendant  was  a  dealer  in 
wood,  from  the  8th  of  March,  1866,  and  thence  onward,  and 
that  he  kept  a  wood  yard,  making  sales  therefrom,  of  wood,  in 
three  forms :  1st,  uncut  wood,  {i.  ^.,  in  the  condition  in  which 
it  was  purchased);  2d,  wood  sawed  by  the  defendant  into 
short  pieces,  but  not  split ;  and,  3d,  wood  sawed,  split,  and 
tied  into  bundles.  The  proofs  showed  that  all  the  wood  tied 
into  bundles  was  split  by  the  machine.  A  distinguishing  feat- 
ure of  the  machine,  embraced  in  the  complainant's  patent, 
appears  to  have  been  a  device  for  the  automatic  feeding  of  the 
wood  to  the  splitting  instrument,  by  a  movable  platform  or 
apron,  moved  by  an  endless  chain  ;  and  it  was  conceded,  on 
the  argument  of  the  exceptions,  that  the  complainant  is  not 
entitled  to,  or,  at  least,  that  he  does  not  claim,  any  profits  of 
splitting  wood  by  the  machine,  where  such  chain  was  not 
used  to  feed  the  wood  to  the  splitting  instrument  or  knives. 
The  balance  of  the  evidence  before  the  master  is,  that  such 
chain  was  not  used  after  the  24th  of  May,  1869.  ,  There  is 
some  reason  to  doubt  whether  it  was  used,  save  for  one  day 
only,  down  to  so  late  a  date. 

The  testimony  is  quite  distinct  and  uncontradicted,  that 
there  is  an  actual  saving  of  eighty  cents  per  cord  in  the  use 
of  the  machine  for  splitting,  over  the  cost  of  splitting  by 
hand,  or  splitting  by  a  hand  machine — by  which  latter  I  un- 
derstand the  witnesses  to  mean  a  machine,  to  the  knives  of 
which  the  wood  is  fed  by  hand,  L  ^.,  without  the  use  of  the 
endless  chain  and  apparatus  for  automatic  feeding. 

The  quantity  of  wood  split  on  the  machine,  as  well  as  the 
before-named  period  of  its  use,  is  not  very  precisely  shown, 
but  the  proofs  from  the  defendant's  own  books  do  show  the 
amounts  he  paid  for  wood  for  his  whole  business,  and  he 
himself    gives   the  average  cost  per    cord.      Two    of  his 
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employees  testified  that  one-eighth  was  split  and  made  into 
handles.  So  that,  by  these  elements,  if  the  defendant's  books 
show  the  times  of  purchase,  there  are  some  data  npon  which 
to  calculate,  with  reasonable  precision,  the  quantity  split  in 
each  year.  Besides  this,  I  do  not  perceive  that  the  defendant 
would  have  any  just  ground  of  complaint,  if  the  proof  in  re- 
gard to  the  number  of  bundles  made  by  each  cord,  and  the 
number  of  strings  purchased  by  the  defendant  and  used  for 
tying  the  bundles  each  year,  were  taken  as  the  test  of  quan- 
tity, with  such  allowance  for  waste  as  the  proof  may  show  to 
be  usual.  Clearly,  here  were,  by  the  aid  of  both  sources  or 
means  of  estimate,  materials  out  of  which  a  just  conclusion 
could  be  reached,  touching  the  number  of  cords  of  wood  split 
by  the  defendant  by  the  nse  of  the  infringing  machine ;  and, 
that  number  being  foxmd,  the  sum  of  eighty  cents  per  cord 
wonld,  on  the  proofs  as  they  now  stand,  be  the  saving  to  the 
defendant  by  the  nse  of  the  complainant's  invention. 

The  report  of  the  master  seems  to  have  proceeded  on  the 
ground,  that,  because  the  aggregate  business  done  by  the  de- 
fendant did  not  result  in  a  profit,  the  complainant  is  entitled 
to  recover  nothing.  If  so,  the  master  was  in  error.  It  is 
quite  true,  in  cases  in  which  gains  and  profits  alone  are  to  be 
awarded,  that,  where  the  defendant  has  used  the  infringing 
machine  so  unskilfully,  or  in  a  manner  so  unbusiness-like,  that 
he  has  made  no  profits,  the  complainant  can  recover  none ; 
but,  on  the  other  hand,  the  defendant  cannot  prejudice  the 
complainant  by  applying  the  gains  arising  from  the  use  of  an 
infringing  machine,  to  make  up  losses  on  other  branches  of 
his  business.  Here,  the  defendant  was  dealing  in  wood  gen- 
erally, selling  wood  unsawed,  wood  sawed,  and  wood  sawed 
and  split  and  tied  in  bundles.  For  the  purposes  of  his  gen- 
eral business,  it  cost  him  eighty  cents  per  cord  more  to  split 
his  wood  by  ha'nd,  or  by  a  hand  machine,  than  it  did  by  using 
the  infringing  machine.  He  actually  saved  to  himself  eighty 
cents  per  cord  on  all  that  he  split  by  that  machine  and  made 
into  bundles,  and  this  without  increasing  his  other  expenses 
in  any  degree.    There  would  seem  to  be  distinct  and  definite 
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profit  realized  by  the  defendant  by  the  violation  of  the  com- 
plainant's rights — ^profits  ascertained  and  realized  day  by  day, 
quite  irrespective  of  the  inquiry,  what  were  the  aggregate 
results  of  his  whole  business.  If  there  were  any  general  or 
other  expenses,  apportionable  to  this  department  of  his  busi- 
ness, the  proofs  do  not  show  them. 

The  proofs  are  not  so  clear  as  to  the  precise  time  when  the 
defendant  ceased  to  use  the  endless  chain,  and,  therefore,  not 
so  definite  as  to  the  quantity  of  wood  split,  as  to  make  it  safe 
for  me  to  fix  the  amount  of  profits.  Obviously,  the  proof 
shows  that  the  use  of  the  chain  continued  till  suit  brought, 
and  to  that  time  the  complainant's  right  to  recover  seems 
clear.  I  deem  it  most  prudent  to  set  aside  the  report  and 
refer  the  matter  back  to  the  master,  to  hear  the  parties  fur- 
ther on  the  proofs  already  taken,  and  such  further  proofs  as 
either  party  may  desire  to  give. 

Peter  Van  Aiitwerp^  for  the  plaintiff. 

Frederick  S.  Stallknecht  and  Elial  F,  Hall^  for  the  de- 
fendant. 


The  Tnited  States  vs.  Susan  B.  Anthony. 

A  femide  voted,  at  an  election  in  the  State  of  New  York  for  a  representative  in 
the  Congress  of  the  United  States.  Under  the  Constitution  and  laws  of  the 
State  of  New  York,  none  but  males  were  authorized  to  vote  for  members  of 
the  most  numerous  branch  of  the  State  Legislature.  She  possessed  all  the 
qualifications  entitling  a  person  to  vote  at  such  election,  except  that  she  was 
not  a  male.  She  was  indicted,  under  §  19  of  the  Act  of  May  Slst,  18*70, 
(16  U.  8.  Stat  at  Large,  144,)  for  knowingly  voting  at  such  election  without 
having  a  lawful  right  to  vote.  On  the  trial,  it  was  contended,  in  defence, 
that,  as  she  had  all  the  qualifications  required  for  electors  of  representatives 
in  Congress,  by  Article  1,  section  2,  subdivision  1,  of  the  Constitution  of  the 
United  States,  (namely  the  qualifications  requisite  for  electors  of  the  most 
numerous  branch  of  the  State  Legislature,)  except  that  of  being  a  male,  the 
restriction  of  voting  to  males,  by  the  Constitution  and  laws  of  New  York, 
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was  void,  as  a  yiolation  of  the  14th  amendment  of  the  Cionstltation  of  the 
United  States,  which  provides  that  "  no  State  shall  make  or  enforce  any  law 
which  shall  ahridge  the  priyileges  or  immunities  of  citizens  of  the  United 
States : "  Hetdy  that  such  restriction  was  not  void. 

The  ISth,  14th  and  15th  amendments  of  the  Constitution  of  the  United  States, 
considered. 

The  14th  amendment  defines  and  declares  who  shall  be  citizens  of  the  United 
States,  and  protects  only  such  rights  as  are  rights  belonging  to  persons  as 
citizens  of  the  United  States,  and  not  rights  belonging  to  persons  as  citizens 
of  a  State. 

The  rights  of  citizens  of  a  State  defined. 

The  right  or  priyilege  of  Toting  is  one  arising  under  the  Constitution  of  the 
State,  and  not  under  the  Constitution  of  the  United  States. 

It  is  no  defence  to  such  indictment,  that  the  defendant  belieyed  she  had  a  right 
to  TOte,  and  voted  in  reliance  on  that  belief. 

The  defendant,  knowing  that  she  was  a  female,  and  that  the  Constitution  of 
New  York  prohibited  her  from  voting,  and  having  voted,  the  Court  refused 
to  submit  to  the  jury  the  question  whether  she  intended,  by  voting,  to  violate ' 
the  statute,  or  any  other  question,  and  directed  the  jury  to  find  a  verdict  of 
guilty,  and  denied  a  request,  by  the  defendant's  counsel,  that  the  jury  be 
polled :  Htld,  on  a  motion  for  a  new  trial,  that  such  direction  was  proper,  and 
not  a  violation  of  the  right  of  trial  by  jury. 

On  the  trial  of  an  indictment,  the  Court  has  the  power,  and  it  is  its  duty,  to 
direct  a  verdict  of  guilty,  whenever  the  facts  constituting  guilt  are  undisputed. 

(Before  Hunt,  J.,  Northern  District  of  New  York,  June  18th  and  20th,  1878.) 

The  defendant,  a  female,  was  indicted  for  a  violation  of 
the  19th  section  of  the  Act  of  May  Slst,  1870,  (16  U.  S.  Stat,  at 
Large^  144,)  which  provides,  "  that  if,  at  any  election  for  rep- 
resentative *  *  in  the  Congress  of  the  United  States,  any 
person  shall  knowingly  *  *  vote  without  having  a  lawful 
right  to  vote,  *  *  every  such  person  shall  be  deemed 
guilty  of  a  crime,  and  shall,  for  such  crime,  be  liable  to  prose- 
cution in  any  Court  of  the  United  States  of  competent  juris- 
diction, and,  on  conviction  thereof,  shall  be  punished  by  a  fine 
not  exceeding  five  hundred  dollars,  or  by  imprisonment  for  a 
term  not  exceeding  three  years,  or  both,  in  the  discretion  of 
the  Court,  and  shall  pay  the  costs  of  prosecution."  The  trial 
took  place  before  Mr.  Justice  Hunt  and  a  jury.  There  was 
no  dispute  that  the  defendant  had  voted  for  a  representative 
in  the  Congress  of  the  United  States  at  an  election  therefor. 
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in  Rochester,  Monroe  County,  New  York,  and  that,  under  the 
Constitution  and  laws  of  the  State  of  New  York,  none  but 
males  were  authorized  to  vote  at  an  election  for  members  of 
the  most  numerous  branch  of  the  State  Legislature,  and  that 
the  defendant  possessed  all  the  qualifications  entitling  a  per- 
son to  vote  at  such  election,  except  that  she  was  not  a  male. 

Richard  Crowley^  {District  Attorney^  for  the  United 
States. 

Henry  R.  Sdderiy  for  the  defendant. 

Hunt,  J.,  (after  argument  had  been  heard  on  the  legal 
questions  involved,)  ruled  as  follows  : 

The  defendant  is  indicted  under  the  Act  of  Congress  of 
May  31st,  1870,  for  having  voted  for  a  representative  in  Con- 
gress, in  November.  1872.  Among  other  things,  that  Act 
makes  it  an  offence  for  any  person  knowingly  to  vote  for  such 
representative  without  having  a  lawful  right  to  vote.  It  is 
charged  that  the  defendant  thus  voted,  she  not  having  a  right 
to  vote,  because  she  is  a  woman.  The  defendant  insists  that 
she  has  a  right  to  vote  ;  and  that  the  provision  of  the  Consti- 
tution of  this  State,  limiting  the  right  to  vote  to  persons  of 
the  male  sex,  is  in  violation  of  the  fourteenth  amendment  of 
the  Constitution  of  the  United  States,  and  is  void. 

The  thirteenth,  fourteenth  and  fifteenth  amendments  were 
designed  mainly  for  the  protection  of  the  newly  emancipated 
negroes,  but  full  effect  must,  nevertheless,  be  given  to  the 
language  employed.  The  thirteenth  amendment  provides, 
that  "  neither  slavery  nor  involuntary  servitude,  except  as  a 
punishment  for  crime,  whereof  the  party  shall  have  been  duly 
convicted,  shall  exist  within  the  United  States  or  any  place 
subject  to  their  jurisdiction."  If  honestly  received  and  fairly 
applied,  this  provision  would  have  been  enough  to  guard  the 
rights  of  the  colored  race.  In  some  States  it  was  attempted 
to  be  evaded  by  enactments  cruel  and  oppressive  in  their 
nature — as,  that  colored  persons  were  forbidden  to  appear  in 
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the  towns,  except  in  a  menial  capacity ;  that  they  should  re- 
side on  and  cultivate  the  soil  without  being  allowed  to  own  it ; 
that  they  were  not  permitted  to  give  testimony  in  cases  where 
a  white  man  was  a  party.  They  were  excluded  from  perform- 
ing particular  kinds  of  business,  profitable  and  reputable,  and 
they  were  denied  the  right  of  suffrage.  To  meet  the  diflScul- 
ties  arising  from  this  state  of  things,  the  fourteenth  and  fif- 
teenth amendments  were  enacted. 

The  fourteenth  amendment  creates  and  defines  citizenship 
of  the  United  States.  It  had  long  been  contended,  and  had 
been  held  by  many  learned  authorities,  and  had  never  been 
judicially  decided  to  the  contrary,  that  there  was  no  such 
thing  as  a  citizen  of  the  United  States,  except  as  that  condi- 
tion arose  from  citizenship  of  some  State.  ISo  mode  existed, 
it  was  said,  of  obtaining  a  citizenship  of  the  United  States, 
except  by  first  becoming  a  citizen  of  some  State.  This  ques- 
tion is  now  at  rest.  The  fourteenth  amendment  defines  and 
declares  who  shall  be  citizens  of  the  United  States,  to  wit^ 
^'  all  persons  born  or  naturalized  in  the  United  States,  and 
subject  to  the  jurisdiction  thereof."  The  latter  qualification 
was  intended  to  exclude  the  children  of  foreign  representa- 
tives and  the  like.  With  this  qualification,  every  person  bom 
in  the  [Jnited  States  or  naturalized  is  declared  to  be  a  citizen 
of  the  United  States  and  of  the  State  wherein  he  resides. 

After  creating  and  defining  citizenship  of  the  United 
States,  the  fourteenth  amendment  provides,  that  ^'  no  State 
shall  make  or  enforce  any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  United  States.^^  This 
clause  is  intended  to  be  a  protection,  not  to  all  our  rights,  but 
to  our  rights  as  citizens  of  the  United  States  only  ;  that  is,  to 
rights  existing  or  belonging  to  that  condition  or  capacity. 
The  expression,  citizen  of  a  State,  used  in  the  previous  para- 
graph, is  carefully  omitted  here.  In  Article  4,  section  2,  sub- 
division 1,  of  the  Constitution  of  the  United  States,  it  had 
been  already  provided,  that  "  the  citizens  of  each  State  shall 
be  entitled  to  all  privileges  and  immunities  of  citizens  in  the 
several  States."    The  rights  of  citizens  of  the  States  and  of 
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citizens  of  the  United  States  are  each  guarded  by  these  differ- 
ent prov^isions.  That  these  rights  are  separate  and  distinct, 
was  held  in  the  Slaughter-Houae  CaaeSy  (16  WaUace^  36,)  re- 
cently decided  by  the  Supreme  Court.  The  rights  of  citizens 
of  the  State,  as  such,  are  not  under  consideration  in  the  four- 
teenth amendment.  They  stand  as  they  did  before  the  adop- 
tion of  the  fourteenth  amendment,  and  are  fully  guaranteed 
by  other  provisions.  The  rights  of  citizens  of  the  States  have 
been  the  subject  of  judicial  decision  on  more  than  one  occa- 
sion. {Corfield  v.  CoryelL  4  Wash.  C.  C.  i?.,  871 ;  Ward  v. 
Maryland^  12  Wallace^  418,  430 ;  Pavl  v.  Virginia^  8  Wal- 
lace^ 168.)  These  are  the  fundamental  privileges  and  immu- 
nities belonging  of  right  to  the  citizens  of  all  free  govern- 
ments, such  as  the  right  of  life  and  liberty,  the  right  to 
acquire  and  possess  property,  to  transact  business,  to  pursue 
happiness  in  his  own  manner,  subject  to  such  restraint  as  the 
Government  may  adjudge  to  be  necessary  for  the  general  good. 
In  CramdaU  v.  Nevada^  (6  Wallace^  35,  44,)  is  found  a  state- 
ment of  some  of  the  rights  of  a  citizen  of  the  United  States, 
viz.,  to  come  to  the  seat  of  government  to  assert  any  claim  he 
may  have  upon  the  Government,  to  transact  any  business  he 
may  have  with  it,  to  seek  its  protection,  to  share  its  offices,  to 
engage  in  administering  its  functions,  and  to  have  free  access 
to  its  seaports,  through  which  all  the  operations  of  foreign 
commerce  are  conducted,  to  the  sub-treasuries,  the  land  offices, 
the  revenue  offices,  and  the  Courts  of  justice  in  the  several 
StateSi  "  Another  privilege  of  a  citizen  of  the  United  States," 
says  Mr.  Justice  Miller,  in  the  Slaughter-House  Cases^  "  is  to 
demand  the  care  and  protection  of  the  Federal  Government 
over  his  life,  liberty,  and  property,  when  on  the  high  seas  or 
within  the  jurisdiction  of  a  foreign  government."  "  The  right 
to  peacably  assemble  and  petition  for  redress  of  grievances, 
the  privilege  of  the  writ  of  habeas  corpus^^  he  says,  "  are 
rights  of  the  citizen  guaranteed  by  the  Federal  Constitution." 
The  right  of  voting,  or  the  privilege  of  voting,  is  a  right  or 
privilege  arising  under  the  Constitution  of  the  State,  and 
not  under  the  Constitution  of  the  United  States.     The  quali- 
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fications  are  different  in  the  different  States.  Citizenship,  age^ 
sex,  residence,  are  variously  required  in  the  different  States, 
or  may  be  so.  If  the  right  belongs  to  any  particular  person, 
it  is  because  such  person  is  entitled  to  it  by  the  laws  of  the 
State  where  he  offers  to  exercise  it,  and  not  because  of  citizen- 
ship of  the  United  States.  If  the  State  of  New  York  should 
provide  that  no  person  should  vote  until  he  had  reached  the 
age  of  thirty  years,  or  after  he  had  reached  the  age  of  fifty,  or 
that  no  person  having  gray  hair,  or  who  had  not  the  use  of  all 
his  limbs,  should  be  entitled  to  vote,  I  do  not  see  how  it 
could  be  held  to  be  a  violation  of  any  right  derived  or  held 
under  the  Constitution  of  the  United  States.  "We  might  say 
that  such  regulations  were  unjust,  tyrannical,  unfit  for  the 
regulation  of  an  intelligent  State;  but,  if  rights  of  a  citizen 
are  thereby  violated,  they  are  of  that  fundamental  class, 
derived  from  his  position  as  a  citizen  of  the  State,  and  not 
those  limited  rights  belonging  to  him  as  a  citizen  of  the 
United  States ;  and  such  was  the  decision  in  Corfield 
V.  Coryell. 

The  United  States  rights  appertaining  to  this  subject  are 
those,  first,  under  Article  1,  section  2,  subdivision  1,  of  the 
United  States  Constitution,  which  provides,  that  electors  of 
representatives  in  Congress  shall  have  the  qualifications  requi- 
site for  electors  of  the  most  numerous  branch  of  the  State 
Legislature ;  and  second,  under  the  fifteenth  amendment, 
which  provides,  that  "  the  right  of  citizens  of  the  United 
States  to  vote  shall  not  be  denied  or  abridged  by  the  United 
States,  or  by  any  State,  on  account  of  race,  color,  or  previous 
condition  of  servitude."  If  the  Legislature  of  the  State  of 
New  York  should  require  a  higher  qualification  in  a  voter  for 
a  representative  in  Congress  tlian  is  required  for  a  voter  for  a 
member  of  the  House  of  Assembly  of  the  State,  this  would,  I 
conceive,  be  a  violation  of  a  right  belonging  to  a  person  as  a 
citizen  of  the  United  States.  That  right  is  in  relation  to  a 
Federal  subject  or  interest,  and  is  guaranteed  by  the  Federal 
Constitution.  The  inability  of  a  State  to  abridge  the  right  of 
voting  on  account  of  race,  color,  or  previous  condition  of  serv- 
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itude,  arises  from  a  Federal  guaranty.  Its  violation  would 
be  the  denial  of  a  Federal  right — that  is,  a  right  belonging  to 
the  claimant  as  a  citizen  of  the  United  States.  This  right, 
however,  exists  by  virtue  of  the  fifteenth  amendment.  If  the 
fifteenth  amendment  had  contained  the  word  "  sex,"  the  argu- 
ment of  the  defendant  would  have  been  potent.  She  would 
have  said,  that  an  attempt  by  a  State  to  deny  the  right  to  vote 
because  one  is  of  a  particular  sex  is  expressly  prohibited  by 
that  amendment.  The  amendment,  however,  does  not  con- 
tain that  word.  It  is  limited  to  race,  color,  or  previous  con- 
dition of  servitude.  The  Legislature  of  the  State  of  New  York 
has  seen  fit  to  say,  that  the  franchise  of  voting  shall  be  limited 
to  the  male  sex.  In  saying  this,  there  is,  in  my  judgment, 
no  violation  of  the  letter,  or  of  the  spiritTof  the  fourteenth  or 
of  the  fifteenth  amendment. 

This  view  is  assumed  in  the  second  section  of  the  four- 
teenth amendment,  which  enacts,  that,  if  the  right  to  vote  for 
Federal  officers  is  denied  by  any  State  to  any  of  the  male  in- 
habitants of  such  State,  except  for  crime,  the  basis  of  repre- 
sentation of  such  State  shall  be  reduced  in  a  proportion 
specified.  Not  only  does  this  section  assume  that  the  right  of 
male  inhabitants  to  vote  was  the  especial  object  of  its  protec- 
tion, but  it  assumes  and  admits  the  right'of  a  State,  notwith- 
standing the  existence  of  that  clause  under  which  the  defend- 
ant claims  to  the  contrary,  to  deny  to  classes  or  portions  of 
the  male  inhabitants  the  right  to  vote  which  is  allowed  to 
other  male  inhabitants.  The  regulation  of  the  suffrage  is 
thereby  conceded  to  the  States  as  a  State's  right. 

The  caae  of  Bradwell  v.  The  State^  (16  Wallace^  130,)  de- 
cided at  the  recent  term  of  the  Supreme  Court,  sustains  both 
of  the  positions  above  put  forth,  viz.,  first,  that  the  rights 
referred  to  in  the  fourteenth  amendment  are  those  belonging 
to  a  person  as  a  citizen  of  the  United  States  and  not  as  a 
citizen  of  a  State ;  and  second,  that  a  right  of  the  character 
here  involved  is  not  one  connected  with  citizenship  of  the 
United  States.  Mrs.  Bradwell  made  application  to  be  ad- 
mitted to  practice  as  an  attorney  and  counsellor  at  law  in-  the 


JUNE,  1873.  207 


The  United  States  v.  Anthony. 


Courts  of  Illinois.  Her  application  was  denied,  and,  upon  a 
writ  of  error,  it  was  held  by  the  Supreme  Court,  that,  to  give 
jurisdiction  under  the  fourteenth  amendment,  the  claim  must 
be  of  a  right  pertaining  to  citizenship  of  the  United  States, 
and  that  the  claim  made  by  her  did  not  come  within  that  class 
of  cases.  Justices  Bradley,  Swayne,  and  Field  held  that  a 
woman  was  not  entitled  to  a  license  to  practice  law.  It  does 
not  appear  that  the  other  judges  passed  upon  that  question. 
The  fourteenth  amendment  gives  no  right  to  a  woman  to 
vote,  and  the  voting  by  Miss  Anthony  was  in  violation  of  law. 
If  she  believed  she  had  a  right  to  vote,  and  voted  in  reli- 
ance upon  that  belief,  does  that  relieve  her  from  the  penalty  ? 
It  is  argued,  that  the  knowledge  referred  to  in  the  Act  relates 
to  her  knowledge  of  the  illegality  of  the  act,  and  not  to  the 
act  of  voting ;  for,  it  is  said,  that  she  must  know  that  she 
voted.  Two  principles  apply  here :  first,  ignorance  of  the 
law  excuses  no  one;  second,  every  person  is  presumed  to 
understand  and  to  intend  the  necessary  effects  of  his  own  acts. 
Miss  Anthony  knew  that  she  was  a  woman,  and  that  the  Con- 
stitution of  this  State  prohibits  her  from  voting.  She  in- 
tended to  violate  that  provision — intended  to  test  it,  perhaps, 
but,  certainly,  intended  to  violate  it.  The  necessary  effect  of 
her  act  was  to  violate  it,  and  this  she  is  presumed  to  have 
intended.  There  was  no  ignorance  of  any  fact,  but,  all  the 
facts  being  known,  she  undertook  to  settle  a  principle  in  her 
own  person.  She  takes  the  risk,  and  she  can  not  escape  the 
consequences.  It  is  said,  and  authorities  are  cited  to  sustain 
the  position,  that  there  can  be  no  crime  unless  there  is  a  cul- 
pable intent,  and  that,  to  render  one  criminally  responsible  a 
vicious  will  must  be  present.  A.  commits  a  trespass  on  the 
land  of  B.,  and  B.,  thinking  and  believing  that  he  has  a  right 
to  shoot  an  intruder  upon  his  premises,  kills  A.  on  the  spot. 
Does  B.'s  misapprehension  of  his  rights  justify  his  act! 
Would  a  judge  be  justified  in  charging  the  jury,  that,  if  satis- 
fied that  £.  supposed  he  had  a  right  to  shoot  A.,  he  was  justi- 
fied, and  they  should  find  a  verdict  of  not  guilty  ?  No  judge 
would  make  such  a  charge.     To  constitute  a  crime,  it  is  true 
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that  there  must  be  a  criminal  intent,  but  it  is  equally  true 
that  knowledge  of  the  facts  of  the  case  is  always  held  to  sup- 
ply this  intent.  An  intentional  killing  bears  with  it  evidence 
of  malice  in  law.  Whoever,  without  justifiable  cause,  inten- 
tionally kills  his  neighbor,  is  guilty  of  a  crime.  The  principle 
is  the  same  in  the  case  before  us,  and  in  all  criminal  cases. 
The  precise  question  now  before  me  has  been  several  times 
decided,  vi^.,  that  one  illegally  voting  was  bound  and  was 
assumed  to  know  the  law,  and  that  a  belief  that  he  had  a  right 
to  vote  gave  no  defence,  if  there  was  no  mistake  of  fact* 
{HamUton  v.  The  People,  57  Ba/rbour,  625 ;  State  v.  Boyett, 
10  Iredell,  336;  StaU  v.  HaH,&  Jones,  389-,  MoChiirey. 
State,  7  Humphrey,  54 ;  State  v.  Sheeley,  15  loioa,  404.)  No 
system  of  criminal  jurisprudence  can  be  sustained  upon  any 
other  principle.  Assuming  that  Miss  Anthony  believed  she 
had  a  right  to  vote,  that  fact  constitutes  no  defence,  if,  in 
truth,  she  had  not  the  right.  She  voluntarily  gave  a  vote 
which  was  illegal,  and  thus  is  subject  to  the  penalty  of  the 
law. 

Upon  the  foregoing  ruling,  the  counsel  for  the  defendant 
requested  the  Court  to  submit  the  case  to  the  jury  on  the 
question  of  intent,  and  with  the  following  instructions :  (1.) 
If  the  defendant,  at  the  time  of  voting,  believed  that  she  had 
a  right  to  vote,  and  voted  in  good  faith  in  that  belief,  she  i& 
not  guilty  of  the  oflfence  charged ;  (2.)  In  determining  the 
question  whether  the  defendant  did  or  did  not  believe  that 
she  had  a  right  to  vote,  the  jury  may  take  into  consideration, 
as  bearing  upon  that  question,  the  advice  which  she  received 
from  the  counsel  to  whom  she  applied,  and,  also,  the  fact, 
that  the  inspectors  of  the  election  considered  the  question 
and  came  to  the  conclusion  that  she  had  a  right  to  vote ;  (3.) 
The  jury  have  a  right  to  find  a  general  verdict  of  guilty  or 
not  guilty,  as  they  shall  believe  that  the  defendant  has  or  has 
not  committed  the  offence  described  in  the  statute. 

The  Court  declined  to  submit  the  case  to  the  jury,  on  any 
question,  and  directed  the  jury  to  find  a  verdict  of  guilty. 
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A  request,  by  the  defendant's  counsel,  that  the  jury  be  polled^ 
was  denied  by  the  Court,  and  a  verdict  of  guilty  was  recorded. 
On  a  subsequent  day,  a  motion  for  a  new  trial  was  made,  on 
the  part  of  the  defendant,  before  Mr.  Justice  Hunt. 

Hunt,  J.,  (in  denying  the  motion,)  said,  in  substance : 

The  whole  law  of  the  case  has  been  re-argued,  and  I  have 
given  the  best  consideration  in  my  power  to  the  arguments 
presented.  But  for  the  evident  earnestness  of  the  learned 
counsel  for  the  defendant,  for  whose  ability  and  integrity  I 
have  the  highest  respect,  I  should  have  no  hesitation.  Still  I 
can  entertain  no  doubt  upon  any  point  in  the  case.  I  do  not 
doubt  the  correctness  of  my  decision,  that  the  defendant  had 
no  right  to  vote,  and  that  her  belief  that  she  had  a  right  to 
vote,  she  knowing  all  the  facts  and  being  presum^  and  bound 
to  know  the  law,  did  not  relieve  her  from  the  penalty  for 
voting,  when  in  truth  she  had  no  right  to  vote. 

The  learned  counsel  insists,  however,  that  an  error  was 
committed  in  directing  the  jury  to  render  a  verdict  of  guilty. 
This  direction,  he  argues,  makes  the  verdict  that  of  the  Court 
and  not  of  the  jury,  and  it  is  contended  that  the  provisions  of 
the  Constitution  looking  to  and  securing  a  trial  by  jury  in 
criminal  cases  have  been  violated. 

The  right  of  trial  by  jury  in  civil  as  well  as  in  criminal 
cases  is  a  constitutional  right.  The  second  section  of  the 
first  article  of  the  Constitution  of  the  State  of  New  York 
provides,  that  "  the  trial  by  jury,  in  all  cases  in  which  it  has 
been  heretofore  used,  shall  remain  inviolate  forever."  Articles 
six  and  seven  of  the  amendments  to  the  Constitution  of  the 
United  States  contain  a  similar  provision.  Yet,  in  cases 
where  the  facts  are  all  conceded,  or  where  they  are  proved 
and  uncontradicted  by  evidence,  it  has  always  been  the 
practice  of  the  Courts  to  take  the  case  from  the  jury  and 
decide  it  as  a  question  of  law.  Ko  counsel  has  ever  disputed 
the  right  of  the  Court  to  do  so.  No  respectable  counsel  will 
venture  to  doubt  the  correctness  of  such  practice,  and  this  in 
cases  of  the  character  which  are  usually  submitted  to  a  jury. 

TOL.   XL — 14 
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l^TTie  People  v.  Cook^  4  Selden^  67 ;  Godin  v.  J^k  of  Com.^  6 
Duer^  76.)  The  right  of  a  trial  by  jury  in  a  criminal  case  is 
not  more  distinctly  secured  than  it  is  in  a  civil  case.  In  each 
class  of  cases  this  right  exists  only  in  respect  of  a  disputed 
fact.  To  questions  of  fact  the  jury  respond.  Upon  questions 
of  law,  the  decision  of  the  Court  is  conclusive,  and  the  jury 
are  bound  to  receive  the  law  as  declared  by  the  Court.  {The 
People  V.  Bennett,  49  N.  Y.  i?.,  137,  141.)  Such  is  the 
established  practice  in  criminal  as  well  as  in  civil  ca^es,  and. 
this  practice  is  recognized  by  the  highest  authorities.  It  has 
been  so  held  by  the  former  Supreme  Court  of  this  State,  and 
by  the  present  Court  of  Appeals  of  this  State. 

At  a  Circuit  Court  of  the  United  States,  held  by  Judges 
"Woodruff  and  Blatchford,  upon  deliberation  and  consultation, 
it  was  decided,  that,  in  a  criminal  case,  the  Court  was  not 
bound  to  submit  the  case  to  the  jury,  there  being  no  sufBcient 
evidence  to  justify  a  conviction,  and  the  Court  accordingly 
instructed  the  jury  to  find  a  verdict  of  not  guilty.  {United 
States  V.  Fvllerton,  7  Blaiohf.  C.  C.  J?.,  177.)  The  District 
Attorney  now  states,  that,  on  several  occasions,  since  he  has 
been  in  oflSce,  Judge  Hall,  being  of  opinion  that  the  evidence 
did  not  warrant  a  conviction,  has  directed  the  jury  to  find  a 
verdict  of  not  guilty. 

In  the  case  of  The  People  v.  Bennett,  (49  N,  T.  P.,  137, 
141,)  the  Court  of  Appeals  of  the  State  of  New  York, 
through  its  Chief  Justice,  uses  the  following  language : 
*'  Contrary  to  an  opinion  formerly  prevailing,  it  has  been 
settled  that  the  juries  are  not  judges  of  the  law,  as  well  as  the 
facts,  in  criminal  cases,  but  that  they  must  take  the  law  from 
tke  Court.  All  questions  of  law  during  the  trial  are  to  be 
determined  by  the  Court,  and  it  is  the  duty  of  the  jury  to 
regard  and  abide  by  such  determination.  *  *  *  I  can  see  no 
reason,  therefore,  why  the  Court  may  not,  in  a  case  presenting 
a  question  of  law  only,  instruct  the  jury  to  acquit  the  prisoner, 
or  to  direct  an  acquittal,  and  enforce  the  direction,  nor  why 
it  is  not  the  duty  of  the  Court  to  do  so.     This  results  from 
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the  rule,  that  the  jury  must  take  the  law  as  adjudged  bjr  the 
Court,  and  I  think  it  is  a  necessary  result." 

lu  these  cases  the  question,  in  each  instance,  was,  whether 
the  Court  had  power  to  direct  a  verdict  of  not  guilty  to  be 
rendered.  But  the  counsel  for  defendant  expressly  admits 
that  the  authority  which  justifies  a  direction  to  acquit  will, 
in  a  proper  case,  justify  a  direction  to  convict ;  that  it  is  a 
question  of  power ;  and  that,  if  the  power  may  be  exercised 
in  favor  of  the  defendant,  it  may  be  exercised  against  him. 
As  I  now  state  this  proposition,  the  counsel  again  signifies 
his  assent.  The  reason  given  by  Chief  Justice  Church  in  the 
case  just  cited,  shows  that  there  is  no  distinction  between  the 
cases  in  this  respect.  He  says  the  rule  results  from  the 
principle,  that  the  jury  must  take  the  law  from  the  Court. 
The  duty  of  the  jury  to  take  the  law  from  the  Court  is  the 
same,  whether  it  is  favorable  to  the  defendant,  or  unfavorable 
to  him. 

It  is  laid  down  in  Colbi/  on  Criminal  Zaw,  chap*  12, 
§  125,  that  no  jury  shall  in  any  case  be  compelled  to  give  a 
general  verdict,  so  that  they  find  the  facts  and  require  the 
Court  to  give  judgment  thereon.  (2  H.  S.  421,  §  68.)  "  A 
special  verdict  is  given  when  the  jury  find  certain  facts  to 
exist,  and  leave  the  Court  to  determine  whether,  according  to 
law,  the  prisoner  is  guilty."  "  It  is  not  necessary  that  the 
jury  should,  after  stating  the  facts,  draw  any  legal  conclusion. 
If  they  do  so,  the  Court  will  reject  the  conclusion  as  super- 
fiuous,  and  pronounce  such  judgment  as  they  think  warranted 
hj  the  facts."    ((7<?%,  chap.  12,  §  125.) 

All  the  authorities  tend  to  the  same  result.  It  is  the 
duty  of  the  jury  to  act  upon  the  facts.  It  is  the  duty  of  Ae 
Court  to  decide  the  law.  The  facts  being  specially  found  by 
the  jury,  it  is  the  duty  of  the  Court,  and  not  of  the  jury,  to 
pronounce  the  judgment  of  guilty  or  not  guilty.  The  facts 
being  fully  conceded,  it  is  the  duty  of  the  Court  to  announce 
and  direct  what  the  verdict  shall  be,  whether  guilty  or  not 
guilty.  Therefore,  I  cannot  doubt  the  power  and  the  duty  of 
the  Court  to  direct  a  verdict  of  guilty,  whenever  the  facts 
constituting  guilt  are  undisputed. 
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In  the  present  case^  the  Court  had  decided,  as  matter  of 
law,  that  Miss  Anthony  was  not  a  legal  voter.  It  had  also 
decided,  as  matter  of  law,  that,  knowing  every  fact  in  the 
case,  and  intending  to  do  just  what  she  did,  she  had  knowingly 
voted,  not  having  a  right  to  vote,  and  that  her  belief  did  not 
affect  the  question.  Every  fact  in  the  case  was  undisputed. 
There  was  no  inference  to  be  drawn  or  point  made  on  the 
facts,  that  could,  by  possibility,  alter  the  result..  It  was, 
therefore,  not  only  the  right,  but  it  seems  to  me,  upon  the 
authorities,  the  plain  duty  of  the  judge  to  direct  a  verdict  of 
guilty.    The  motion  for  a  new  trial  is  denied. 

The  defendant  was  thereupon  sentenced  to  pay  a  fine  of 
$100  and  the  costs  of  the  prosecution. 


Hugh  W.  Collendeb  vs.  William  H.  Griffiih.    In  Equitt. 

(Two  Suns.) 

Under  §§  61  ftod  76  of  the  Act  of  July  8th,  1870,  (16  U.  8.  SUU,  at  Large,  208, 
210,)  in  a  salt  in  equity  for  the  infringement  of  a  patent  for  a  design,  testi- 
mony as  to  the  prior  knowledge  and  use  of  the  patented  design  by  persons  not 
named  in  the  answer,  is  incompetent. 

Billiard  tables,  and  designs  therefor,  haying  the  sides  and  ends  berelled,  being 
old,  a  patent  for  a  design  having  a  greater  berel  is  Toid,  as  presenting  no 
featnre  of  invention  or  discovery. 

A  copyright  of  an  engraving  of  such  patented  design  cannot  be  used  to  prevent 
a  person  who  has  the  right  to  make  billiard  tables  in  the  way  he  makes  them, 
from  advertising  them  by  publishing  an  engraving  of  them. 

(Before  WooDBm*,  J.,  Southern  District  of  l^ew  York,  June  24th,  1878.) 

"Woodruff,  J.  These  two  .suits  were  submitted  together 
upon  the  same  proofs.  The  only  question  argued  by  counsel 
was,  whether  the  testimony  of  certain  witnesses  called  ta 
prove  the  want  of  novelty  in  the  alleged  invention  or  new 
design,  and  who  mention  the  knowledge  and.  use  thereof  by 
persons  not  named  in  the  defendant's  answer,  is  competent* 
On  that  question,  I  must  hold,  that  evidence  of  the  knowledge 
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and  use  by  persons  not  so  named  is  incompetent,  and  must  be 
rejected.  The  Conrt  has  no  discretion  on  the  subject.  Snch 
knowledge  and  nse  is  not  a  defence,  under  the  statute,  {Act  of 
July  %th,  1870,  §§  61,  76,  16  U.  8.  Stat,  at  Za/rge,  208,  210,) 
available  to  the  defendant.    It  is,  therefore,  rejected. 

The  counsel,  on  the  argument  of  the  question  above 
stated,  submitted  the  cases  upon  the  merits,  on  briefs  then  or 
afterwards  submitted.  One  suit  is  founded  upon  a  patent  for 
a  design  for  a  billiard  table ;  the  other,  upon  a  copyright  of 
an  engraving  exhibiting  a  view  of  the  same  billiard  table, 
with  its  ornamentation  by  carvings,  <fcc. 

As  to  the  first,  I  am  of  opinion,  that,  in  view  of  the  state 
of  the  art,  and  the  proof  of  the  prior  existence  and  use  of  bil- 
liard tables  similar  in  form,  there  was  no  ground  for  such  a 
patent.  In  truth,  as  a  form  of  construction  or  configuration, 
it  was  not  novel,  in  any  such  sense  that  its  adoption  consti- 
tuted invention.  This  is  proved  without  the  testimony  which 
I  have  above  rejected  as  inadmissible  under  the  pleadings.  It 
is  to  be  remembered,  this  is  not  a  patent  for  the  billiard  table 
itself,  or  for  any  thing  new  in  its  actual  construction,  but  only 
for  a  design,  embracing  its  shape  or  configuration,  by  what- 
ever means  it  is  effected.  The  principal,  if  not  the  sole,  feat- 
ure claimed,  is  the  form  of  bevelled  sides  and  ends.  Tables, 
and  designs  for  tables,  having  such  bevelled  sides  and  ends, 
both  straight  and  in  the  form  technically  called  "  ogee,"  are 
ahown  to  be  old  and  to  have  been  in  public  use  long  before 
the  complainant's  alleged  invention.  This  is  so  clearly  estab- 
lished, that  the  argument  in  behalf  of  the  complainant  pro- 
ceeds mainly  upon  the  ground  that  the  inclination  or  bevel  is 
greater  in  the  complainant's  design  than  in  the  others.  It  is, 
at  least,  doubtful  whether  that  is  true  as  to  some  of  such  prior 
designs.  But,  in  any  view  of  that  point,  the  subject  was  one 
of  degree  of  inclination  and  bevel,  to  be  determined  as  mat- 
ter of  judgment,  in  view  of  the  purpose  such  bevel  is  adapted 
to  serve,  and  not  matter  of  new  discovery  or  invention.  It 
embraced  no  new  idea.  In  either,  the  inward  inclination  of 
the  lower  part  of  the  sides  of  the  table,  receding  from  the 
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outer  edge  of  the  top  or  cushion  bar,  enabled  the  player  to 
staud  with  one  knee  partially  under  the  table,  for  convenience, 
in  some  part  of  his  playing.  The  extent  of  such  recess  was 
mere  matter  of  judgment  in  the  manufacture,  looking  to  the 
purpose  for  which  it  was  desirable.  Had  the  complainant 
invented  something  new  in  the  mode  of  construction  of  the 
sides  of  the  table,  some  new  device  by  the  use  of  which  a 
table  could  be  constructed  with  a  greater  bevel  or  inward  in- 
clination than  was  before  practicable,  or  a  new  device  by  which 
a  new  result  was  produced  in  making  any  bevelled  side,  that 
might,  perhaps,  have  been  secured  to  him ;  but  I  think  it  clear, 
that  a  mere  design  which  is  practically  a  suggestion  that  a 
greater  degree  of  inclination  of  the  sides  will  make  the  table 
more  convenient,  when  other  tables  already  eidsted  which, 
with  a  view  to  the  same  useful  result  in  kind,  were  constructed 
with  a  similar  bevel,  is  not  invention,  nor  the  proper  subject 
of  a  patent.  If  it  be  possible,  however,  to  include  in  the  com- 
plainant's patent  not  merely  the  form  or  configuration  of  a 
billiard  table,  but  its  peculiar  ornamentation,  then  the  com- 
plainant must  fail,  because  the  defendant  does  not  use  the 
complainant's  ornamentation.  I  state  this  hypothetically,  be- 
cause, unless  the  complainant  be  confined  to  the  specific  orna- 
mentation which  his  design  exhibits,  then  there  is  nothing 
new  in  that  feature. 

As  to  the  copyright,  these  views  are  in  a  large  degree 
applicable  to  that,  also.  And  besides,  the  engraving  claimed 
to  be  the  subject  of  copyright  is  not  a  work  of  art,  print,  litho- 
graph or  engraving,  having  any  value  or  use  as  such.  It  is  a 
m«re  copy  of  what  the  complainant  has  patented  as  a  design, 
and  constitutes  the  mode  in  which  the  complainant  advertises, 
his  tables.  The  defendant,  having  the  right  to  make  his  own 
tables  as  he  does  make  them,  has  an  equal  right  to  advertise 
them,  by  showing  to  the  public  their  appearance,  by  engrav- 
ing, lithograph  or  photograph. 

The  bills  of  complaint  must  be  dismissed,  with  costs. 

William  J,  A,  JfuUer,  for  the  plaintifl; 
Anthony  H.  Dyettj  for  the  defendant. 


JUNE,  1878.  215 


"Woostep  V.  CalhoQD. 


Emma  C.  "Woosteb 
John  0.  Calhoun  and  others.    In  Equity. 

A  patent  for  a  mffle,  to  be  made  by  machinery,  cannot  be  suBtained,  where  the 
ruffle  ia  identical,  in  mechanical  constraction,  with  a  ruffle  before  made,  al- 
though the  machinery,  or  the  process  it  works,  performs  at  one  operation 
what  before  required  more  than  one. 

The  product  of  a  machine  is  not  patentable  merely  because  the  machine  makes 
an  already  known  article  more  perfectly  than  it  has  been,  or  can  be,  made- 
without  a  machine. 

(Before  Woodruff,  J.,  Southern  District  of  New  York,  June  80th,  18Y8.) 

Woodruff,  J.  Mj  condusion  in  this  case  is,  that  the  bill 
of  the  complainant,  upon  the  proofs  herein,  cannot  be  sus- 
tained. 

1.  Irrespective  of  the  specific  question,  whether  the  alleged 
inventor,  Thomas  Bobjohn,  was  the  first  to  make  the  precise 
ruffle  described  in  the  patent,  or  whether,  on  the  other  hand^ 
it  was  made  at  an  earlier  date  by  the  defendants,  I  am  of 
opinion,  that,  in  the  state  of  the  art  at  the  time  when  the 
complainant  claims  that  Robjohn  invented  the  ruffle  in  ques- 
tion, it  was  not  the  subject  of  invention.  It  embodied  no 
new  idea  whatever.  In  mechanical  construction,  it  was  iden- 
tical with  what  had  been  made  bj  hand  long  before.  If  it 
possessed  greater  beauty,  greater  evenness  and  regularity  of 
its  plaits,  than  the  ruffling  made  by  hand,  that  was  due  to  the 
machinery  by  which  it  was  made,  and  not  to  the  invention  of 
the  maker  in  suggesting  any  novelty  but  such  as  pertains  to 
quality  or  degree  of  perfection  in  what  was  old.  If  it  be 
conceded  that  such  evenness,  regularity  of  plaits,  beauty,  and 
finish,  exceeding  anything  which  it  is  possible  to  produce  by 
hand,  made  it  a  patentable  article  of  manufacture,  notwith- 
standing it  is,  in  other  respects,  like  ruffling  before  made^ 
still,  it  was  not  new  in  such  sense  as  to  be  patentable.    Just 
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8uch  even,  regular,  beautiful,  finished  plaits  were  made  and 
on  sale  before.  Just  the  same  wavy  edge  of  the  ruflSe  was 
exhibited  in  all  finely  plaited  ruffling,  whether  done  by  hand 
or  by  a  machine.  Buffling  with  two  rows  of  stitches  along 
what  is  called  the  band,  or  substitute  for  a  separate  band,  was 
in  use  before.  Machine-made  ruffling,  with  very  narrow 
plaits,  had  all  the  regularity  and  evenness  and  the  wavy  edge. 
The  point  of  difference  most  insisted  upon  is,  that  none  had, 
at  that  time,  the  edge  of  the  band  hemmed  or  turned  up.  I 
cannot  agree,  that,  if  there  be. ruffling  known  and  in  the 
market,  which  requires  to  be  hemmed  before  being  used,  or 
when  put  to  use,  one  who  hems  it  before  offering  it  for  sale 
has  made  a  patentable  invention,  and  can  monopolize  the 
business  of  hemming  ruffles.  The  mistake  of  the  complain- 
ant is,  in  confounding  a  process,  or  a  machine  for  performing, 
at  one  operation,  what  before  required  more  than  one,  with 
the  product  of  the  operation.  The  former  may  be  patentable ; 
the  latter  is  not.  There  is  no  just  pretence  that  there  were 
not  other  ruffles,  made  by  machinery,  with  like  plaits,  like 
double  stitching,  like  construction  generally;  or  that  ruffles 
made  before  would  not,  if  the  edge  of  the  band  be  turned  up 
or  hemmed,  be,  in  every  material  respect,  the  same.  If  the 
complainant  had  invented  a  machine  by  which  the  whole  pro- 
cess of  plaiting,  stitching,  hemming,  &c.,  could  be  done  at  a 
single  operation,  that  might  be  secured  to  her.  But,  because 
the  product  is  the  result  of  one  operation,  instead  of  two  or 
more,  is  no  ground  for  a  patent  for  it  as  a  product. 

Nor  am  I  prepared  to  assent  to  the  proposition,  that  the 
product  of  a  machine  is  patentable  on  the  mere  ground  that 
it  makes  an  already  known  article  more  perfectly  than  it  has 
been,  or  can  be,  made  without  a  machine.  The  idea  being 
old,  men  strive  to  embody  it  perfectly.  Human  skill  is  ex- 
hausted in  the  effort.  Human  hands,  less  exact  and  unvary- 
ing in  their  movements,  only  approximate  perfection.  A 
machine  is  devised  which  makes  it  better  than  it  has  ever  be- 
fore been  made.  Another  machine  is  invented  which  ap- 
proaches more  nearly.  Still  another  machine  is  invented 
which  performs,  it  may  be,  better,  it  may  be,  not  so  well.    Is 
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the  product  of  the  best  human  skill,  in  such  ease,  patentable  ? 
Is  the  product  of  each  successive  machine  patentable  ?  If  all 
the  makers  are  not  entitled  to  a  patent  for  the  article  as  a  pro- 
•  duct,  which  of  them  is  entitled  ?  Surely,  improvements  in  de- 
grees or  quality  are  not  the  subject  of  a  patent. 

2.  The  preponderance  of  the  evidence  is,  that  the  alleged 
inventor,  Bobjohn,  was  not  the  first  to  make  the  ruffle  claimed. 
Laying  out  of  view  hand-made  ruffles,  and,  for  the  present, 
the  machine-made  ruffles  above  alluded  to,  the  proof  shows, 
that  ruffles  embracing  all  the  features  of  the  ruffle  claimed  to 
have  been  invented  by  Eobjohn,  were  made  at  New  Haven, 
by  machine,  and  at  the  manufactory  of  the  defendants,  before 
Bobjohn  made  them.  If  the  testimotiy  of  the  witness  Kel- 
logg bo  credited,  this  is  most  distinctly  proved.  If  the  criti- 
cisms upon  his  testimony  be  deemed  to  impair  his  credibility, 
I  am  of  opinion  that  the  testimony  of  the  witness  Bobjohn, 
in  behalf  of  the  complainant,  is,  certainly,  not  less  subject  to 
distrust.  Without  the  testimony  of  either,  the  defendants 
must  be  deemed  to  have  made  ruffles  embodying  all  of  the 
peculiarities  of  the  ruffle  in  question,  earlier  than  the  com- 
plainant. If  the  defendants'  ruffle,  which  has  a  separate  strip 
stitched  upon,  or  made  a  part  of,  the  band,  be  deemed  a  mere 
addition  to  the  ruffle  claimed  by  the  complainant,  and,  as 
suchj  an  infringement,  if  the  complainant  were  entitled  to  the 
monopoly,  then,  clearly,  if  the  defendants  made  that  ruffle  be- 
fore the  complainant  made  the  same,  with  or  without  such 
added  strip,  the  complainant  cannot  become  entitled  to  a 
monopoly  of  the  ruffle  without  the  strip,  unless  it  be  held, 
that,  without  the  strip,  the  ruffle  is  a  distinct  manufacture. 
Upon  all  the  proofs,  I  am  constrained  to  find  that  the  com- 
plainant's assignor  was  not  the  first  inventor  of  the  ruffle 
claimed. 

Upon  either  or  both  grounds,  therefore,  the  bill  of  com- 
plaint must  be  dismissed. 

Frederic  H.  Betta   and   Clarence  A,  Seward^  for  the 
plaintiff. 

Edwin  W.  Stoughton^  for  the  defendants. 
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The   Idaho. 

M.  Shipped,  at  New  York,  on  a  steamship,  for  Liverpool,  200  bales  of  cotton, 
and  received  from  the  vessel  a  bill  of  lading  therefor,  which  he  endorsed  to 
the  libellant,  who  had  purchased  the  cotton.  At  Liverpool,  the  vessel  deliv- 
ered 166  bales  of  the  cotton  to  the  agent  of  P.,  who  claimed  to  own  the  cot- 
ton. As  to  140  bales,  it  was  shown  that  P.  was  the  real  owner  of  them.  As 
to  the  remaining  26  bales,  it  was  shown  that  the  libellant,  who  originally 
owned  snch  26  bales,  had  intermixed  and  confused  them  with  the  140  bales, 
in  an  effort  to  obliterate  the  original  marks  on  the  140  bales,  so  as  to  prevent 
their  identification  by  other  persons  claiming  them,  and  it  did  not  appear  that 
the  140  bales  conld  have  been  identified,  at  Liverpool,  so  as  to  be  separated 
out  of  the  166  bales,  and  the  bales  were  of  different  grades  or  qualities,  and 
different  values  :  Beld,  that  the  delivery  of  the  166  bales  to  the  agent  of  P., 
at  Liverpool,  was  proper,  and  that  the  libellant  could  not  recover  the  value  of 
any  of  them  from  the  vessel. 

The  rule  that  the  carrier  cannot  dispute  the  title  of  the  shipper  of  goods,  is 
subject  to  two  conceded  exceptions — 1st,  where  the  true  owner  has  compelled 
a  deliTery  to  himself  by  judicial  proceedings ;  2d,  where  the  shipper  has  ob- 
tained possession  of  the  goods  by  fraud  or  felony,  and  they  have  been  deliv- 
ered by  the  carrier  to  the  true  owner.  Moreover,  the  carrier  may  defend 
himself  by  proof  of  actual  delivery  of  the  goods  to  the  true  owner,  although 
without  judicial  compulsion.  The  true  rule  is,  that  the  carrier  cannot  dispute 
the  shipper^s  titie,  while  retaining  the  possession  of  the  goods ;  but  he  may,  if 
he  have  actually  delivered  them  to  the  true  owner. 

The  master  of  a  vessel  signed  a  bill  of  lading  for  140  bales  of  cotton,  as  shipped 
on  board.  The  bill  was  endorsed  to  P.,  and  he  advanced  money  on  the  faith 
of  it  No  such  cotton  was  on  board  of,  or  had  been  delivered  to,  the  vessel, 
when  the  bill  was  signed.  Seven  days  afterwards,  the  140  bales  were  deliv. 
ered  on  the  wharf  at  which  the  vessel  was  lying,  in  the  usual  place  of  deposit 
for  cargo  to  be  taken  on  board,  and  were  received  by  the  mate  of  the  vessel, 
on  its  behalf,  and  receipted  for  in  the  name  of  the  vessel,  by  her  proper  offi- 
cers, but  were  not  put  on  board.  Afterwards,  and  on  the  same  day,  the  cotton 
was  removed  by  the  shipper :  Held,  that  the  cotton  was  delivered  to  the  ves- 
sel, and  that  P.  became  its  owner,  as  sgainst  all  persons  whose  rights  did  not 
accrue  prior  to  the  delivery  of  the  cotton  to  the  vessel. 

The  rule  stated,  in  respect  to  a  confusion  of  goods. 

(Before  ^UNT,  J.,  Eastern  District  of  New  York,  July  2d,  1878.) 

Hunt,  J.    This  is  a  libel  for  the  non-delivery  of  165  bales 
of  cotton.    The  District  Court  dismissed  the  libel,  {5J3e7iedict^ 
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280,)  and  the  libellants  appealed  to  this  Court.  On  the  4th  of 
May,  1869,  Thomas  W.  Man  shipped,  at  New  York,  on  the 
steamship  Idaho,  for  Liverpool,  200  bales  of  cotton.  Man  re- 
ceived a  bill  of  lading,  and  endorsed  it  to  James  Finlay  &  Co., 
Liverpool,  at  the  request  of  the  libellants,  to  whom  he  had  pne- 
viously  sold  the  cotton.  On  arrival  at  Liverpool,  165  bales  of 
the  cotton  were  delivered  to  Baring,  Brothers  &  Co,,  and  35 
to  the  libellants,  their  demand  for  the  residue  being  refused* 
The  delivery  to  Baring,  Brothers  &  Co.  was  upon  the  order 
of  William  J.  Porter  &  Co.,  who  claimed  to  own  the  cotton. 
The  delivery  of  the  cotton  to  the  agents  of  Porter  &  Co.  is  jus- 
tified on  the  grounds :  1.  That  Porter  &  Co.  were  the  owners 
of  the  cotton  ;  2.  That  the  cotton  was  taken  from  the  vessel 
by  the  sheriff  of  New  York,  upon  a  replevin  proceeding 
against  the  vessel,  instituted  by  the  direction  of  Porter  &  Co. 
If  the  first  proposition  is  a  sound  one,  and  the  facts  fall  with- 
in the  principle,  it  will  not  be  necessary  to  discuss  the  second 
one. 

It  is  laid  down  in  the  books,  that  a  carrier  cannot  set  up,, 
against  the  shipper,  a  naked  jus  iertiiy  or  adverse  title  of  a 
hostile  claimant.  {Story  on  JBailm,,  §§  266,  582  ;  AngeU  on 
Car.^  §  335.)  It  is  conceded,  however,  that,  where  the  true 
owner  has  compelled  a  delivery  to  himself  by  legal  proceed- 
ings, such  delivery  is  a  defence  to  the  claim  of  the  shipper. 
So,  it  is  conceeded,  that,  where  the  shipper  has  obtained  the 
goods  by  fraud  or  felony,  the  carrier  may  deliver  them  to  the 
true  owner.  I  am  of  the  opinion,  that  this  rule  is  subject  to 
another  qualification,  to  wit,  that  the  carrier  still  holds  the 
goods  in  his  possession.  A  carrier  receiving  goods  from  A., 
for  carriage,  cannot,  when  called  upon  for  the  goods,  which 
are  still  in  his  possession,  defend  himself  by  saying  that  B.  is 
the  true  owner  of  the  goods.  But,  if  he  have  actually  deliv- 
ered the  goods  to  B.,  and  B.  is  the  true  owner  of  them,  then, 
I  conceive,  he  may  so  answer.  Among  others,  two  reasons 
may  be  given  for  this  rule.  The  delivery  to  the  carrier,  and 
his  undertaking  to  transport  and  deliver,  are  based  upon  the 
assumption  and  representation,  by  the  shipper,  that  he  is  the 
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owner  of  the  goods,  or,  at  least,  that  he  has  such  title  that  he 
has  a  right  to  deliver  them  to  the  carrier,  and  to  receive  them 
on  arrival  at  their  destination.  Thus,  it  is  conceded,  that,  if 
the  shipper  has  stolen  the  goods,  or  obtained  them  by  fraud, 
he  cannot  enforce  against  the  carrier  the  contract  to  deliver, 
although  the  carrier  still  retains  the  goods  in  possession. 
This  is  upon  the  theory  that  he  never  had  title  to  the  prop- 
erty, and  that  the  carrier's  contract  was  based  upon  the  con- 
trary assumption,  which  failing,  his  obligation  ceases,  and 
that  he  holds  the  property  for  delivery  to  the  owner.  If  there 
be  no  title  in  the  shipper,  and  the  goods  are  already  delivered 
to  the  real  owner,  the  reason  of  the  rule  is  still  stronger.  The 
carrier  cannot  relieve  himself  upon  a  theoretical  idea  of  non- 
ownership  in  the  shipper,  unless  where  the  goods  are  obtained 
by  fraud  or  felony.  Public  policy  will  not  permit  him  to 
hold  the  goods  for  his  own  benefit,  and  deny  the  title  of  his 
shipper.  If,  however,  he  is  content  to  assume  the  burden  of 
proving  another  to  be  the  true  owner,  and  to  show  that  he 
has  made  delivery  to  such  owner,  he  should  be  discharged  of 
his  contract  to  deliver  to  the  assumed  owner.  {Bassett  v. 
Sjpofford^  45  If.  Y,^  387 ;  Bliven  v,  Hudson  River  It.  H.  Co., 
36  iT.  r.,  403 ;  jRogers  v.  Weir,  34  iT.  Y.,  463  ;  Sheridan  v. 
The  New  Yorh  Quay  Co.,  4  Com.  Bench,  iT.  8.,  618, 93  E.  C. 
L.  R.,  618 ;  Fimlay  v.  Liv.  cfe  O.  W.  8. 8.  Co.,  23  I/iw  Times 
Rep.,  251.)  Another  reason  for  this  rule  is,  that,  in  case  of 
such  delivery,  no  damage  is  sustained  by  the  shipper.  Not 
being  the  owner  of  the  goods,  he  loses  nothing  to  which  he 
was  entitled.  The  true  owner,  the  party  entitled  to  damage 
in  case  of  a  loss  of  the  goods,  has  them.  The  position  is 
the  same  as  if  the  goods  were  delivered  to  the  shipper,  and 
at  once  recaptured  from  him  by  the  true  owner.  The  rule, 
that  the  carrier  may  deny  the  shipper's  title,  where  he  has 
delivered  the  goods  to  the  true  owner,  is  founded  in  justice, 
and  does  not  seem  to  be  liable  to  the  same  objections  as  where 
the  goods  are  held  by  the  carrier.  It  differs  from  the  rule, 
that  delivery  under  a  judicial  proceeding  is  a  defence,  only  in 
the  nature  of  the  evidence  that  the  goods  were  owned  by,  and 
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have  been  delivered  to,  the  true  owner.    The  propositions  are 
based  upon  the  same  principle.    I  think  it  is  the  true  rule. 

Whether  Porter  &  Co.  were  the  true  owners  of  the  cotton 
is  a  compound  question  of  law  and  of  fact.  Porter  &  Co.'s 
title  is  based  upon  bills  of  lading  dated  April  1st,  1869,  cer- 
tifying to  the  shipment  on  board  of  the  brig  C.  C.  Colson,  of 
140  bales  of  cotton,  with  marks,  and  of  certain  weights,  and 
signed  by  Julius  Patt,  as  master  thereof.  Accompanying  the 
bills  of  lading,  and  based  upon  them,  were  drafts  to  the 
amount  of  about  $18,000,  which  were  paid  by  Porter  &  Co., 
or  credited  to  the  account  of  the  shippers.  The  title  of  the 
appellants  was  based  upon  an  actual  shipment  on  the  Lodona, 
the  forwarding  of  a  bill  of  lading,  and  the  delivery  of  the 
cotton  in  dispute.  The  facts  in  relation  to  the  shipment  to 
to  Porter  &  Co.  are  substantially  as  follows :  When  the  bill 
lading  was  signed  by  the  master  of  the  Colson,  on  the  1st  of 
April,  1869,  no  such  cotton  as  described  in  it  was  on  board, 
or  had  been  delivered  to  the  vessel.  The  bill  was  executed 
by  mistake  or  by  fraud.  It  is  said  that  the  cotton  was  actually 
delivered  on  the  8th  of  the  same  month,  and  that  the  bill  of 
lading  became  operative  and  effectual  from  the  time  of  such 
delivery,  no  rights  of  other  parties  intervening  beforp  such 
delivery.  (Rowley  v.  Bigdow^  12  Piok.^  314 ;  HaUiday  v» 
HamiUon^  11  TToW.,  565.)  This  appears  to  be  the  law.  Was 
there  a  delivery  on  the  8th  of  April,  1869  ?  On  the  morning 
of  that  day,  the  140  bales  of  cotton  in  question  were  drawn 
from  the  cotton  press,  and  delivered  to  the  Colson  for  ship- 
ment, in  the  manner  testified  to  by  F.  M,  Roby,  the  mate  of 
the  vessel.  Another  vessel  laid  next  to  the  wharf.  Close  to 
her,  and  outside  of  her,  laid  the  Colson.  Mr.  Roby  says : 
"These  bales  were  delivered  at  the  wharf  at  which  the  Colson 
was  then  lying,  upon  which  all  cargoes  intended  for  her  were 
deposited.  I  received  the  cotton,  as  mate,  on  behalf  of  said 
brig,  and  it  was  not  put  on  board.  When  received,  the  cot- 
ton was  deposited  on  the  wharf,  within  forty  feet  of  the  Col- 
son. It  remained  there,  in  my  custody,  as  mate,  from  some 
time  in  the  morning  of  the  8th  of  April,  1869,  when  it  was 
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brought  there,  until  the  evening  of  that  day,  when  it  was  car- 
ried away.  *  *  The  tackling  of  the  Colson  did  not  reach 
to  the  place  on  the  wharf  where  the  cotton  was  deposited. 
*  *  '  The  wharf  was  the  usual  and  only  place  to  deposit 
freight,  when  delivered  to  the  vessel  to  be  taken  on  board. 
Tliis  cotton  was  deposited  in  the  usual  and  customary  place 
for  carg^  to  be  deposited  for  the  Colson.  *  *  J  gave  re- 
ceipts for  126  bales  of  cotton  of  the  140  bales,  and  Mr.  Keenan, 
second  mate,  receipted  for  14  of  the  bales."  The  receipts 
mentioned  were  to  the  Shipping  Press  Co.,  from  whence  the 
cotton  was  sent  to  the  Colson  by  the  order  of  Forbes,  the 
shipper,  and  were  in  the  following  form :  "  New  Orleans,  April 
8, 1869.  Brig  C.  C.  Colson.  Keceived,  in  good  order,  from 
Saul,  Boyd  &  Co.,  Shippers'  Cotton  Press,  *  *  bales  cotton, 
marked  *  *  .  F.  M.  Eoby."  The  cotton  was  removed 
on  the  evening  of  the  same  day,  by  Forbes.  I  cannot 
doubt  that  this  constituted  a  good  delivery  of  the  cotton  to 
the  vessel,  and  that,  from  the  moment  of  such  delivery,  the 
cotton  was  in  the  custody  of  the  vessel,  and  was,  in  law, 
shipped  on  the  vessel.  It  was  a  delivery  to,  and  a  receipt 
by,  the  vessel,  for  the  purpose  of  shipment.  It  was  the  com- 
mencement of  the  liability  of  the  carrier,  which  dates  from 
the  time  the  goods  are  received  by  him  for  the  purpose  of 
transportation.  (1  Par,  Mar.  Law^  132,  note  1,  where  the 
cases  are  reviewed.)  The  bill  of  lading  attached  from  the 
receipt  of  the  goods,  and  it  was  the  duty  of  the  officers  of  the 
vessel  to  have  retained  them,  to  answer  to  the  claim  of  the 
holder  of  it.  Whoever  then  and  afterwards  held  the  bill  of 
lading  was  the  owner  of  the  goods.  Their  subsequent  re- 
moval, while  it  might  induce  the  successful  perpetration  of  a 
fraud,  did  not  affect  his  title.  {Bailey  v.  H,  R.  R*  Co,^  49  N. 
F.,  70.) 

The  statute  of  Louisiana,  which  prohibits  and  makes 
criminal  the  delivery  of  a  bill  of  lading,  except  upon  a  re- 
ceipt of  the  goods,  does  not  affect  the  case.  The  bill  of  lad- 
ing, when  delivered,  was  of  no  effect,  and  the  statute  cannot 
make  it  more  than  void.    "What  is  the  effect  of  a  subsequent 
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delivery,  is  not  within  the  scope  of  the  statute.  There  is  no 
reason  to  suppose  that  the  statute  was  intended  to  prevent 
the  remedying  of  a  mistake,  or  the  reparation  of  a  wrong, 
so  far  as  it  was  in  the  power  of  the  party  to  do  it.  The 
goods  were  shipped  on  the  8th  of  April,  to  Porter  &  Co.,  and, 
by  such  shipment,  and  the  previous  bill  of  lading,  their  title 
became  perfect. 

As  the  holders  of  this  bill  of  lading,  Porter  &  Co.  were 
the  true  owners  of  this  property.  The  carrier  delivered  it, 
in  Liverpool,  to  their  agents,  and,  according  to  the  suggestions 
already  made,  such  delivery  discharged  him  from  liability  to 
a  shipper  who  was  not  such  owner. 

The  details  of  this  case  are  extended.  iN'umerous  ques- 
tions of  law  as  well  as  of  fact  were  argued  by  the  respective 
counsel.  They  do  not  affect  the  main  propositions  herein- 
before stated.  If  I  am  correct  in  these,  the  case,  in  its  gen- 
eral principle,  was  well  decided  below.  I  have  not  discussed 
the  question  of  identification,  as  I  am  satisfied  that  the  cotton 
delivered  to  the  Colson  is  the  same  that  was  shipped  on  the 
Idaho,  and  the  subject  of  the  present  suit.  I  have  not  dis- 
cussed many  points  which  were  elaborately  argued  on  both 
sides,  nor  have  I  attempted  an  analysis  of  the  cases  upon  dis- 
puted questions.  I  have  passed  upon  facts  enough  to  justify 
a  conclusion,  and  have  referred  to  authorities  so  far  as  I  con- 
ceive it  to  be  necessary  to  sustain  the  positions  taken. 

In  addition  to  the  140  bales  of  cotton,  the  agents  of  Porter 
&  Co.  received  from  the  vessel  25  other  bales,  which  were 
originally  the  property  of  the  appellants.  This  has  resulted 
from  an  intermixture  and  confusion  of  the  goods  by  the  ap- 
pellants, in  their  efforts  to  obliterate  the  original  marks  upon 
the  140  bales,  so  as  to  prevent  their  identification  by  other 
<!laimants.  If  not  in  bad  faith,  the  conduct  of  the  appellants, 
in  that  respect,  was  unwise  and  unfortunate.  It  is  possible, 
that,  with  great  effort,  the  different  parcels  might  have  been 
■separated,  and  the  140  bales  identified,  at  Liverpool.  I  can- 
not say  that  this  could  have  been  done  at  all,  certainly  not 
easily.    The  bales  were  of  different  grades  or  qualities,  and 
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of  different  values.  The  setting  apart  of  140  bales  would 
not  certainly  give  to  the  owner  the  value  of  the  cotton  to 
which  he  was  entitled.  The  difficulty  of  determining  which 
were  his  bales  and  which  were  not,  seems  almost  insuper- 
able. 

The  rule  on  this  subject  is  thus  laid  down  by  Chancellor 
Kent :  "  With  respect  to  a  confusion  of  goods,  where  those  of 
two  persons  are  so  intermixed  that  they  can  no  longer  be  dis- 
tinguished, each  of  them  has  an  equal  interest  in  the  subject^ 
as  tenants  in  common,  if  the  intermixture  was  by  consent. 
But,  if  wilfully  made,  without  mutual  consent,  then  the  civil 
law  gave  the  whole  to  him  who  made  the  intermixture,  and 
compelled  him  to  make  satisfaction  in  damages  to  the  other 
party  for  what  he  had  lost.  The  common  law  gave  the  entire 
property,  without  any  account,  to  him  whose  property  was 
originally  invaded,  and  its  distinct  character  destroyed.  If 
A.  will  wilfully  intermix  his  hay  or  corn  with  that  of  B.,  or 
casts  his  gold  into  another's  crucible,  so  that  it  becomes  impos* 
sible  to  distinguish  what  belonged  to  A.  from  what  belonged 
to  B.,  the  whole  belongs  to  B.  But,  this  rule  is  carried  no 
farther  than  necessity  requires,  and,  if  the  goods  can  be  easily 
distinguished  and  separated,  as  articles  of  furniture,  then  no 
change  of  property  takes  place.  So,  if  the  com  or  flour  Inixed 
together  were  of  equal  value,  then  the  injured  party  takes  his 
given  quantity,  and  not  the  whole.  This  is  Lord  Eldon's  con- 
struction of  the  cases  in  the  old  law.  But,  if  the  articles  were 
of  different  value  or  quality,  and  the  original  value  not  to  be* 
distinguished,  the  injured  party  takes  the  whole.  It  is  for  the 
party  guilty  of  the  fraud  to  distinguish  his  property  satisfac- 
torily, or  to  lose  it.  No  Court  of  justice  is  bound  to  make  the 
discrimination  for  him."  (2  Kent 9  Com.,,  864,  866 ;  LupUm 
V.  WhiU^  15  Vesey^  432,  440 ;  Chedvxyrth  v.  Edwards^  8  /<?., 
46.)  I  have  had  much  doubt  upon  this  branch  of  the  case^ 
but  I  am  not  able  to  say  that  the  decree  is  erroneous. 

The  transactions  in  the  Courts  of  New  Orleans  cannot 
affect  the  question  in  litigation,  which  is  simply  as  to  the 
ownership  of  the  165  bales  of  cotton,  when  delivered  in  Liver- 
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pool  to  the  agents  of  Porter  &  Co.  If  they  were  then  prop- 
erly delivered  to  them,  the  decree  is  right,  and  must  be  af- 
firmed. The  accounts  of  the  parties,  or  any  equitable  claims 
arising  from  other  transactions,  must  be  disposed  of  in  a  suit 
to  be  brought  for  that  purpose. 

The  decree  is  affirmed,  with  costs. 


James  Emott^  for  the  libellants. 
William  O.  Choate^  for  the  claimant. 


The  Leo. 

In  a  dark,  thick  and  stormy  night,  and  againat  a  strong  wind,  a  head  sea,  and 
the  tide,  a  steamer  was  making  all  the  speed  she  could,  carrying  steam  np  to 
the  limit  of  her  right.  She  collided  with  a  sailing  yessel :  Heldf  that  she  was 
in  fault  for  not  slackening  her  speed. 

Under  Articles  16  and  16  of  the  Act  of  April  29th,  1864,  (18  U,  8,  Stat  at  Large, 
60,  61,)  the  positive  duty  of  avoidiog  collision  with  a  sailing  yessel  is  im- 
posed on  a  steamer,  and  the  speed  of  the  steamer  should  be  so  regulated  that 
she  may  be  under  control,  and  a  ooUision  be  avoided,  after  the  presence  of  the 
other  yessel  is  ascerUined. 

A  steamer  held  in  fault  for  not  keeping  a  sufficiently  careful  lookout  to  discoyer 
the  lights  of  a  sailing  yessel  which  she  ought  to  haye  seen  at  a  distance  with- 
in which  a  collision  could  haye  been  avoided  by  her  after  seeing  such  lights,  -j 

A  sailing  vessel  under  way  held  in  fault  for  not  blowing  a  fog-horn  in  a  fog. 

Neglect  to  blow  a  fog-horn  being  established,  the  vessel  must  show  affirmatively 
that  the  horn,  if  blown,  could  have  produced  no  effect. 

Both  vessels  being  in  fault,  the  damages  were  apportioned. 

(Before  Huitr,  J.,  Eastern  District  of  New  York,  July  2d,  ISIZ,) 

Hunt,  J.  On  the  night  of  November  30th,  1869,  at  about 
10^  o'clock,  a  collision  took  place  between  the  steamer  Leo 
and  the  schooner  Falcon,  off  the  coast  of  New  Jersey.  The 
schooner  and  her  cargo  were  an  entire  loss.  The  District 
Court  made  a  decree  in  favor  of  the  schooner.  (5  Benedict^  261.) 

VOL.  XI. — 15 
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Upon  a  reference,  the  damages  were  established  at  $10,849  41,, 
which  were  confirmed  by  the  Conrt. 

It  is  agreed  bj  both  parties,  all  the  witnesses  concurring  on 
that  point,  that  it  was  wet,  dark  and  thick  weather.  Some 
of  the  witnesses  testify  that  the  stars  were  to  be  seen  from 
time  to  time,  while  others  testify  that  it  was  so  dark  that  a 
light  was  visible  at  a  very  short  distance  only.  The  wind  was 
from  the  southwest,  and  the  sea  was  high.  I  will  consider, 
in  the  first  place,  whether  there  was  fault  in  the  conduct  or 
condition  of  the  steamer. 

1.  It  is  alleged  that  the  steamer  started  from  Sandy  Hook 
in  a  fog,  and  that  she  was  in  fault  in  so  doing,  and  took  all 
the  risks  resulting  from  that  action.  The  evidence  does  not 
sustain  the  fact  assumed  in  this  position.  It  is  disproved  by 
all  the  witnesses  who  were  on  board  of  the  steamer,  and  by 
Captain  Blakeman  of  the  Niagara.  It  is  not  proved  positively 
by  any  witness,  and  the  inferential  evidence  in  favor  of  it 
cannot  stand  for  a  moment  against  the  direct  evidence  to  the 
contrary. 

2.  It  is  said  that  the  steamer  was  going  at  too  great  a  rate  of 
speed,  carrying  27  pounds  of  steam.  The  engineer  testifies^ 
that  this  was  the  limit  of  his  right  to  carry  steam,  and  that 
the  owners  directed  him  to  carry  27  pounds  only,  although  he 
did  carry  more,  in  his  discretion,  with  their  knowledge  and 
assent.  The  evidence  is,  that  the  steamer,  against  a  strong 
wind,  a  head  sea  and  the  tide,  was  making  six  or  seven  miles 
an  hour,  while  nine  or  ten  was  her  maximum,  under  favora- 
ble circumstances.  She  carried  the  same  amount  of  steam 
under  these  unfavorable  circumstances,  as  when  in  daylight, 
she  was  in  the  smooth  water  of  the  bay,  and  this  in  a  night 
confessedly  dark  and  stormy,  and,  as  stated  by  her  own  ofiScers, 
in  a  thick,  heavy  fog. 

By  the  statute  regula^tions  for  preventing  collisions  on  the 
water,  article  16,  (13  U.  S.  Stat,  at  ZargSj  61,)  it  is  provided : 
^'  Every  steamship,  when  approaching  another  ship,  so  as  to 
involve  risk  of  collision,  shall  slacken  her  speed,  or,  if  neces* 
sary,  stop  and  reverse ;  and  every  steamship  shall,  when  in  a 
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tog,  go  at  a  moderate  speed."  The  District  Judge  held,  that, 
under  tlie  circumstances  established  by  the  evidence,  the 
.  steamer  failed  sufficiently  to  slacken  her  speed,  and  did  not 
limit  herself  to  a  moderate  speed.  As  already  stated,  she 
was  making  about  all  the  speed  she  could  mak^.  She  did 
not  slacken  any  further,  or  otherwise,  than  that,  notwithstand- 
ing her  efforts,  the  wind,  the  s6as  and  the  tide  enforced  a 
lower  rate  of  speed.  That  it  was  not  sufficiently  moderate, 
the  unfortunate  collision  tends  strongly  to  establish.  The 
speed  should  be  so  moderate  that  the  steamer  may  be  under 
control,  and  collision  avoided,  after  the  presence  of  the  other 
vessel  shall  have  been  ascertained.  This  provision  of  law  is 
to  be  construed  in  connection  with  article  15  of  the  same 
statute,  which  enacts  as  follows:  '^If  two  ships,  one  of 
which  is  a  sailing  ship  and  the  other  a  steamship,  are  proceed- 
ing in  such  directions  as  to  involve  risk  of  collision,  the  steam- 
ship shall  keep  out  of  the  way  of  the  sailing  ship."  The 
positive  duty  of  avoiding  collision  is  imposed  on  the  steamer, 
and  her  speed  must  be  so  regulated  as  to  enable  her  to  per- 
form that  duty.  I  agree  with  the  Court  below,  that,  in  this 
respect,  the  steamer  failed  in  the  performance  of  her  duty. 

3.  Did  the  men  on  board  of  the  steamer  keep  a  good 
lookout  ?  That  she  ran  into  the  schooner  is  beyond  doubt. 
That  this  arose  from  some  other  cause  than  an  intention  to 
injure,  is  to  be  assumed.  The  reason  is  assigned  by  the 
steamer's  officers  and  crew,  that  the  weather  was  such  that  it 
YfBB  impossible  to  discover  the  schooner  in  time  to  avoid  the 
coUisign.  It  is  expressly  proved,  and  not  contradicted,  that 
both  vessels  carried  the  lights  required^  by  statute,  and  that 
they  were  in  good  order.  The  question  then  is — if  a  careful 
lookout  had  been  kept,  could  the  lights  on  board  the 
schooner  have  been  seen  by  the  steamer  in  time  to  prevent 
the  collision  ? 

Of  the  schooner's  crew,  John  Herd  testifies,  that  he  saw 
the  steamer's  lights  a  quarter  of  a  mile  off,  and  about  four 
minutes  before  the  collision.  In  another  place,  be  says  he 
saw  the  lights  a  quarter  of  an  hour  before  the  collision,  and 
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at  the  distance  of  nine  times  the  length  of  the  steamer. 
Thomas  Gassidy  makes  about  the  same  statement,  but  under 
circumstances  less  favorable  for  understanding  the  tacts^  hav- 
ing been  aroused  from  sleep  by  the  captain's  shouts  that  a 
eteamer  Sva^  upon  them.  Captain  Parrott,  of  the  schooner, 
was  at  the  wheel  at  the  time  of  the  collision,  and  testifies  that 
he  saw  tl)€  steamer's  lights  at  the  distance  of  half  a  mile,  and 
saw  her  hull  at  tlie  distance  of  a  quarter  of  a  mile,  and  that, 
when  he  saw  her,  he  hailed  for  all  hands  to  come  on  deck.  It 
was  this  hail  that  brought  out  the  witness  Cassidy. 

On  the  part  of  the  steamer,  her  master  testifies  that  he 
was  in  his  cabin,  near  the  pilot-house,  at  the  time  the  re- 
port of  a  "  light  imder  the  bow  "  was  made,  that  he  jumped 
for  the  pilot-house,  ordered  the  helm  hard  a-port  as  soon  as 
he  saw  the  light,  and  rang  the  bells  to  slow,  stop  and  back ; 
and  that,  almost  instantaneously,  the  collision  occurred.  He 
testifies  tliat  he  had  been  on  the  lookout  himself  the  most  of 
tlie  time  after  eight  o'clock,  but  that,  just  before  the  collision, 
he  had  gone  down  into  his  own  room  to  make  some  change 
in  his  clothing.  He  does  not  state  that  immediately  before 
the  collision  he  was  on  the  lookout,  but  states  facts  from 
which  it  is  obvious  that  he  could  not  have  been.  Benjamin 
Wood,  the  second  ofiicer  of  the  steamer,  testifies  that  he  was 
near  the  wheel  in  the  pilot-house,  at  and  before  the  collision ; 
that  he  had  been  keeping  a  good  lookout ;  and  that  there  was 
not  the  lapse  of  more  than  half  a  minute  between  seeing  the 
schooner's  light  and  the  collision.  He  states,  however,  that 
the  weather  was  such  that  he  could  see  distinctly  the  two  men 
on  the  lookout  of  the  steamer,  who  stood  at  thirty  feet  dis- 
tance from  him.  John  Andrews,  a  seaman,  testifies,  that  he 
was  on  the  lookout  of  the  steamer  from  eight  o'clock  until  after 
the  collision  ;  that  he  was  the  first  one  on  board  of  her  who 
saw  the  schooner's  lights ;  that  he  gave  notice  ;  and  that  he 
could  not  see  a  light  further  than  the  length  of  the  vessel.  It 
is,  perhaps^  to  be  inferred,  that  he  means  it  to  be  understood 
that  he  was  careful  in  his  watch,  and  was  vigilantly  looking 
out  in.  the  direction  of  the  schooner,  and  that  he  did  not  see 
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her  sooner  because  it  was  so  dark  and  foggy  that  he  could  not. 
It  would  have  been  more  satisfactory  if  he  had  so  stated  in 
words. 

Unless  I  am  in  error,  these  are  all  the  witnesses  who  speak 
of  the  power  to  see  the  lights  of  either  vessel,  who  were  on 
the  deck  of  either  vessel  at  the  time  of  the  collision  or  imrne^ 
diately  before.  The  evidence  of  the  witnesses  who  speak  on 
this  point  from  observations  after  the  collision,  and  whose 
attention  had  not  been  directed  to  the  point  of  whether 
the  lights  could  be  seen,  is  less  forcible  than  evidence  of  the 
character  I  have  adverted  to.  The  affirmative  evidence  of 
those  who  did  see  lights  at  a  distance  within  which  the 
steamer  conld  have  been  stopped  or  her  course  altered,  and 
the  circumstances  attending  the  evidence  of  the  steamer's 
witnesses,  render  it  beyond  any  reasonable  doubt  that  the 
steamer  could  and  ought  to  have  seen  the  schooner's  lights  at 
a  distance  of  at  least  a  fourth  of  a  mile.  Her  second  officer 
testifies  that  she  could  have  been  stopped  within  twice  and  a 
half  of  her  length,  a  distance  probably  of  five  or  six  hundred 
feet.  I  am  satisfied,  upon  this  review  of  the  evidence,  that 
the  lookout  of  the  steamer  was  not  well  kept,  and  that  she 
was  in  fault  in  this  respect. 

Assuming  the  steamer  to  have  been  in  fault,  it  is  argued 
that  the  schooner  was  also  in  fault,  in  not  using  the  fog-horn 
immediately  preceding  the  collision.  The  statute  already 
cited,  in  article  10,  provides  as  follows,  (13  U.  8,  Stat,  at  Large^ 
60 :)  "  Whenever  there  is  a  fog,  whether  by  day  or  night,  the 
fog  signals  described  below,  shall  be  carried  and  used,  and 
shall  be  sounded  at  least  every  five  minutes,  viz. :  (a)  Steam 
ships  under  way  shall  use  a  steam  whistle  placed  before  the 
funnel,  not  less  than  eight  feet  from  the  deck,  (i)  Sailing 
ships  under  way  shall  use  a  fog-horn,  {c)  Steamships  and 
sailing  ships  when  not  under  way  shall  use  a  bell."  The 
schooner  had  on  board  an  ordinary  fog-horn  and  a  patent  fog* 
horn,  but  did  not  use  them  on  this  occasion.  The  steamer 
insists  that  there  was  a  fog  then  prevailing.  The  schooner  in- 
sists that  there  was  not.    That  there  was  a  thick,  heavy  fog 
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is  Bworn  to  by  Captain  Dearborn  of  the  steamer,  first  officer 
Perry,  second  officer  Wood,  engineer  Wagner,  and  seaman 
Andrews.  Their  evidence  is  corroborated  by  Captain  Blake- 
man  of  the  Niagara,  who  was  going  in  the  same  direction 
with  the  Leo,  and  about  two  hours  in  adyance  of  her.  He 
says,  that,  when  he  passed  Sandy  Hook,  at  5.17  p.  m.,  there 
were  strong  indications  of  thick  fog;  that,  soon  after,  the 
wind  increased  almost  to  a  gale ;  that  the  fog  came  on  thick, 
heavy,  and  so  dense  that  he  could  scarcely  see ;  and  that  it  so 
continued  until  after  1  a.  m.  It  is  argued,  and  is  altogether 
probable,  that,  to  a  greater  or  less  extent,  the  same  fog  pre- 
vailed, as  the  same  wind  certainly  did,  where  the  Leo  and  the 
schooner  were,  and  at  the  time  the  collision  occurred.  Captain 
Dearborn  says  :  "  It  continued  foggy,  continued  very  foggy, 
up  to  two  o'clock  in  the  morning.  There  was  still  a 'thick 
fog.  The  ship  was  making  water."  Perry,  the  first  officer 
of  the  steamer,  says :  "  Was  it  or  not  foggy  or  misty  ?  Yes. 
Was  there  any*  rain  ?  Yes,  light  drizzling  rain.  It  was  very 
thick.  I  could  not  see  the  length  of  the  vessel.  Was  there 
any.  fog  or  mist  at  that  time?  Yes,  very  thick  indeed." 
Wood,  the  second  mate,  says :  "  I  went  on  deck  to  look  at 
the  vessel  we  had  collided  with.  She  had  passed  out  of  sight, 
the  fog  was  so  dense.  *  *  You  might  see  forty  or  fifty 
feet  in  that  fog ;  it  would  be  hard  to  say,  but  the  distance 
would  be  very  short."  The  seaman  Andrews  says :  "  It  was 
a  dark,  dirty,  foggy  night,  raining  a  drizzling  rain  the  whole 
night." 

The  evidence  on  the  part  of  the  schooner  is  scarcely  in 
contradiction  of  this  evidence.  It  seems  to  be  founded  chiefly 
upon  the  distinction  between  a  fog  and  a  mist.  No  doubt,  it 
may  sometimes  be  difficult  to  say  when  the  watery  vapor  sur- 
rounding a  ship  ceases  to  be  fog,  a  damp  heavy  vapor,  and 
becomes  a  mist,  where  the  drops  fall,  but  in  size  so  small  that 
they  are  almost  imperceptible.  The  one  form  is  easily  changed 
into  the  other  and  as  readily  rechanged  to  its  former  condition, 
and,  at  times,  the  vapor  may  well  be  partly  fog  and  partly  mist. 
Thus,  the  witness  Herd,  of  the  schooner,  says :  "  There  was 
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A  kind  of  mist.  You  could  not  call  it  a  heavy  fog."  A  fog 
may  well  be  termed  a  kind  of  mist^  and,  in  saying  that  it  was 
not  a  heavy  fog,  he  implies  that  it  was  a  fog  of  some  kind. 
Oaptain  Parrott,  of  the  schooner,  says  :  ^^  I  did  not  see  any 
fog,  not  enough  to  blow  any  horns  or  whistles.  It  was  thicker 
at  half-past  ten  than  at  eight."  The  captain  here  almost  ad- 
mits that  there  was  fog,  but  thinks  there  was  not  enough  of 
it  to  require  the  horn  to  be  blown*  Gassidy,  the  mate  of  the 
Bchooner,  thus  states  it :  "  What  was  the  weather  when  you 
went  below  (two  hours  and  a  half  before  the  collision  ?)  Dark 
and  overcast.  How  was  it  about  there  being  any  fog?  I 
should  not  call  it  foggy — dark  and  overcast."  Oassidy,  the 
sick  captain,  who  came  on  deck  after  the  collision,  says: 
^*  When  you  went  below,  what  was  the  character  of  the  at- 
mosphere ;  how  about  there  being  a  fog  ?  I  didn't  call  it 
foggy.  How  was  it  when  you  got  on  deck,  with  the  way  it 
was  when  you  went  below  ?  I  should  say  it  was  about  the 
«ame.  Was  there  any  fog}  Ko.  Was  there  any  haze  on 
the  water?  No.  Was  there  any  thickness  of  fog  sweeping 
along?  No."  The  testimony  of  Oaptain  Parrott  is  some- 
what affected  by  the  evidence  of  Mr.  Wilbour,  that  Parrott 
had,  on  a  previous  occasion,  stated  that,  at  the  time  of  the 
collision,  it  was  very  foggy,  so  much  so  that  he  could  not  see 
the  length  of  his  vessel. 

It  is  argued,  that  there  cannot  be  a  fog  during  the  preva- 
lence of  a  gale  of  wind.  No  evidence  is  found  in  the  case  to 
sustain  this  theoretical  proposition.  On  the  contrary,  Oaptain 
Slakeman  testifies,  that,  on  his  passage,  there  prevailed,  at 
the  same  time,  a  dense  fog  and  a  gale  of  wind.  It  is  not 
known  to  me  to  be  correct,  as  a  theory  of  natural  philosophy. 

Upon  the  whole  evidence,  there  is  scarcely  room  for  a 
fair  doubt,  that  a  fog  prevailed  at  the  time  of  the  collision. 
It  was,  therefore,  the  duty  of  the  schooner  to  have  sounded 
her  horn  as  often  as  once  in  every  five  minutes.  This,  it  is 
conceded  by  the  captain  of  the  schooner  and  the  others  on 
board  of  her,  was  not  done. 

The  appellants  insist,  that,  for  this  negligence,  in  violation 
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of  the  positive  direction  of  the  statute,  the  right  of  recovery 
on  the  part  of  the  owners  of  the  schooner  is  gone ;  and  that^ 
having  contributed  themselves  to  the  injury,  they  cannot 
recover  against  another,  who  has  also  been  negligent. 

It  is  insisted,  on  the  other  hand,  that,  if  blown,  the  horn 
could  not  have  been  heard  on  board  the  steamer,  and  thus 
that  no  injury  was  caused  by  its  negligent  omission.  Keglect 
to  obey  the  positive  injunction  of  the  statute  being  estab* 
lished,  it  is  the  duty  of  the  schooner,  or  her.  owners,  to  estab- 
lish affirmatively,  that  the  horn,  if  blown,  could  have  produced 
no  effect.  Water  is  a  ready  communicator  of  sound.  A  hail, 
a  shout,  or  a  horn  can  be  heard  much  further  upon  the  water 
than  upon  the  land.  On  smooth  water,  and  with  a  favorable 
breeze,  the  sound  can  be  heard  much  further  than  upon  a 
rough  sea  or  against  a  head  wind.  On  this  occasion  the  night 
was  boisterous.  The  sea  was  high,  and  the  machinery  of  the 
steamer  may  be  assumed  to  have  made  the  rattling  and  the 
noise  usual  in  a  large  vessel  of  that  character.  On  the  very 
front  of  the  steamer  were  two  men  stationed  as  a  lookout.  I 
have  stated  that  I  believe  them  to  have  been  negligent  in  the 
discbarge  of  this  duty,  and  that  they  might  have  seen  the 
schooner  at  a  distance  of  half  a  mile,  or,  certainly,  at  the  dis- 
tance of  a  fourth  of  a  mile.  If  the  patent  fog-horn  on  board 
the  schooner  had  been  sounded,  when  within  a  half-^nile  of  the 
steamer,  would  they  not  have  heard  it,  and  given  immediate 
notice  to  the  officer  in  charge  ?  If  the  notice  had  reached 
them  when  within  a  fourth  of  a  mile,  or  even  an  eighth  of  a 
mile,  of  the  schooner,  the  disaster  could  have  been  avoided. 
It  is  testified,  that  the  steamer  could  be  stopped  entirely 
within  twice  and  a  half  her  length.  This,  however,  was  not 
necessary,  as  a  slowing,  or  a  slight  sheering  to  the  east  by  the 
steamer,  would  have  been  sufficient  to  avoid  a  collision* 
These  men  may  have  been  negligent  in  not  seeing  the 
schooner's  lights,  but  I  see  no  reason  to  think  that,  sitting  on 
the  stem  of  the  steamer,  with  the  wind  directly  from  the 
schooner,  they  would  not  have  heard  the  horn,  if  it  had  been, 
blown,  and  been  roused  to  their  duty.    The  schooner  would* 
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be  less  likely  to  hear  the  steamer's  whistle,  its  sound  coming- 
directly  against  the  strong  gale.  The  men  on  board  the- 
steamer,  at  and  after  the  collision,  may  have  been  nnable  to 
hear  shouts  and  cries  coming  from  the  schooner.  The  alarm 
and  confusion  incident  to  the  occasion,  and  the  adverse  wind 
after  the  schooner  had  left  them,  may  well  explain  this.  I 
am  compelled,  however,  to  think,  that  there  is  no  ground  for 
the  argument,  that,  if  blown,  the  fog-horn  could  not  have 
been  heard.  The  evidence  strongly  impresses  me  with  the 
belief,  that  it  might  have  been,  and  probably  would  have 
been,  heard,  in  time  to  have  enabled  the  steamer  to  avoid  the 
disaster.  The  vessels  were  in  the  track  of  the  great  coasting 
trade  of  this  continent.  Every  vessel  bound  to  or  from  the 
commercial  emporium  of  the  continent  and  the  Southern 
States  would  pursue  this  track.  Every  means  known  to  good 
mariners  to  give  notice  of  each  other's  approach,  should  be 
used,  while  in  this  travelled  track.  It  was,  in  my  judgment^ 
great  negligence  in  the  schooner  to  omit  the  use  of  her  fog- 
horn. There  is  good  reason*  to  think  that  its  use  might  have 
prevented  the  present  disaster. 

I  hold  that  both  parties  were  in  fault,  and  that  the  decree 
must  be  reversed,  and  a  decree  be  entered  apportioning  the 
damages. 

Charles  Donohue^  for  the  libellants. 

Edward  H,  Owen  and  John  Sherwood^  for  the  claimants. 


The  D.  R.  Maetin. 

A  person  who  bad,  on  board  of  a  steamboat,  which  was  a  common  carrier,  pur- 
sued, against  the  remonstrance  of  the  carrier,  the  business  of  an  express  agent, 
on  board  of  such  steamboat,  came  on  board  of  her  again,  for  that  purpose, 
haying  purchased  a  ticket  for  a  passage,  and  refused  to  de^st  from  such  busi- 
ness, when  requested  by  the  officers  of  the  boat,  and  was  removed  from  the 
boat,  by  such  officers,  without  unnecessan^ force:  Held,  that  the  remoyal  was 
justifiable. 
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A  common  carrier  is  not  bound  to  permit  a  bnaineBS  vrhich  interferes  with  his 
own  interests,  to  be  transacted  on  his  Tehicles. 

A  carrier  who  waives  his  rights,  in  that  respect,  in  regard  to  one  person,  is  not 
bound  to  waive  them  in  regard  to  another  person. 

The  sale  or  leasing  to  individuals,  by  a  carrier,  of  rights  to  transact  on  his  vehi- 
cle such  business  as  may  be  done  thereon,  and  the  exclusion  of  others  there- 
from, are  reasonable  regulations,  which  the  Courts  are  bound  to  enforce. 

(Before  Huivr,  J.,  Eastern  District  ef  New  York;  July  2d,  1873.) 

Hunt,  J.  On  the  trial  before  the  District  Judge,  the 
libellant,  David  F.  Barney,  recovered  the  sum  of  $1,000,  as 
his  damages  for  ejecting  him  from  the  steamboat  D.  B.  Martin, 
on  the  morning  of  October  23d,  1871.  On  an  application 
subsequently  made  to  him,  the  District  Judge  reduced  the 
recovery  to  the  sum  of  $500.  A  careful  perusal  of  all  the 
testimony  satisfies  me,  that  the  libellant  was  pursuing  his 
business  as  an  express  agent,  on  board  of  the  boat,  that  he 
persisted  in  it  against  the  remonstrance  of  the  claimant,  and 
that  it  was  to  prevent  the  transaction  of  that  business  by  him 
on  board  of  the  boat,  that  he  was  ejected  therefrom  by  the 
claimant.  The  steamboat  company  owning  this  vessel  were 
common  carriers  between  Huntington  and  New  Tork.  They 
were  bound  to  transport  every  passenger  presenting  himself' 
for  transportation,  who  was  in  a  fit  condition  to  travel  by  such 
conveyance.  They  were  bound,  also,  to  carry  all  freight 
presented  to  them  in  a  reasonable  time  befdre  their  hours  of 
fitarting.  The  capacity  of  their  accommodation  was  the  only 
limit  to  their  obligation.  A  public  conveyance  of  this  char- 
acter is  not,  however,  intended  as  a  place  for  the  transaction 
of  the  business  of  the  passengers.  The  suitable  carriage  of 
persons  or  property  is  the  only  duty  of  the  common  carrier. 
A  steamboat  company,  or  a  railroad  company,  is  not  bound 
to  furnish  travelling  conveniences  for  those  who  wish  to 
engage,  on  their  vehicles,  in  the  business  of  selling  books, 
papers,  or  articles  of  food,  or  in  the  business  of  receiving  and 
distributing  parcels  or  baggage,  nor  to  permit  the  transaction 
of  this  business  in  their  vehicles,  when  it  interferes  with  their 
own  interests.     If  a  'profft  may  arise  from  such  business,  the 
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benefit  of  it  belongs  to  the  company,  and  they  are  entitled  to 
the  exclusive  nse  of  their  vehicles  for  such  purposes.  This 
seems  to  be  clear  both  upon  principle  and  authority.  {Story  on 
JSailmentSy  §  591a  /  Jencks  v.  Coleman^  2  Sumner,  221 ; 
Burgess  v.  Clements,  4  MauU  <fc  Seh,  306 ;  Fell  v.  Knight,  8 
Mee.  <fc  W.,  269 ;  CoTMnonwealth  v.  Power,  1  Am.  Railway 
Cases,  389.)  These  cases  show  that  the  principle  thus  laid 
down  is  true  as  a  general  rule.  The  case  of  The  N.  J.  Steam 
JSFav.  Co.  V.  Merchants^  Bank,  (6  ffow.,  844,)  shows,  that  it 
is  especially  applicable  to  those  seeking  to  do  an  express 
business  on  such  conveyances.  It  is  there  held,  in  substance, 
that  the  carrier  is  liable  to  the  owner  for  all  the  goods  shipped 
on  a  public  conveyance  by  an  express  company,  widiout 
r^ard  to  any  contract  to  the  contrary  between  the  carrier  and 
the  express  company.  Although  the  carrier  may  have  no 
custody  or  control  of  the  goods,  he  is  liable  to  the  owner  in 
case  of  loss,  if  he  allows  them  to  be  brought  on  board.  It  is 
the  simplest  justice  that  he  should  be  permitted  to^protect 
himself  by  preventing  their  being  brought  on  board  by  those 
having  them  in  charge.  This  rule  would  not  exclude  the 
transmission,  as  freight,  of  any  goods  or  property  which  the 
owners  or  agents  should  choose  to  place  under  the  care  and 
control  of  the  carrier. 

That  persons  other  than  the  libellant  carried  a  carpet  bag 
without  charge,  or  that  such  bag  occasionally  contained  articles 
forwarded  by  a  neighbor  or  procured  for  a  friend,  does  not 
affect  the  carrier's  right.  The  cases  where  this  was  proved  to 
have  been  done  were  rare  and  exceptional,  and  do  not  appear 
to  have  been  known  to  the  carrier,  nor  does  it  appear  that  any 
compensation  was  paid  to  the  agent.  They  were  neighborly 
and  friendly  services,  such  as  people  in  the  country  are 
accustomed  to  render  for  each  other.  But,  if  the  service  and 
the  business  had  been  precisely  like  that  of  the  libellant,  the 
rule  would  have  been  the  same.  The  rights  of  the  carrier  in 
respect  to  A.  are  not  gone  or  impaired,  for  the  reason  that  he 
waives  his  rights  in  respect  to  B.,  especially  if  A.  be  notified 
that  the  rights  are  insisted  upon  as  to  him.     If  Mr.  Prime 
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was  permitted  to  carry  a  bag  without  charge  on  the  claimant's 
boat,  or  to  do  a  limited  express  business  thereon,  this  gave 
the  libellant  no  right  to  do  such  business,  when  notified  by 
the  carrier  that  he  must  refrain  from  it.  A  carrier,  like  all 
others,  may  bestow  favor  where  he  chooses.  Rights,  not 
favors,  are  the  subject  of  demand  by  all  parties  indiscrimi- 
nately.  The  incidental  benefit  arising  from  the  transaction  of 
such  business  as  may  be  done  on  board  of  a  boat  or  on  a  ear, 
belongs  to  the  carrier,  and  he  can  allow  the  privilege  to  one 
and  exclude  from  it  another,  at  his  pleasure.  A  steamboat 
company,  or  a  railroad  company,  may  well  allow  an  individual 
to  open  a  restaurant  or  a  bar  on  their  conveyance,  or  to  do  the 
business  of  boot  blacking,  or  of  peddling  books  and  papers. 
This  individual  is  under  their  control,  subject  to  their  regulst- 
tion,  and  the  business  interferes  in  no  respect  with  the  orderly 
management  of  the  vehicle.  But,  if  every  one  that  thinks  fit 
can  enter  upon  the  performance  of  these  duties,  the  control  of 
the  vehicle  and  its  good  management  would  soon  be  at  an 
end.  The  cars  or  boats  are  those  of  the  carrier,  and,  I  think, 
exclusively  his,  for  this  purpose.  The  sale  or  leasing  of  these 
rights  to  individuals,  and  the  exclusion  of  others  therefrom, 
come  under  the  head  of  reasonable  regulations,  which  the 
Courts  are  bound  to  enforce.  The  right  of  transportation, 
which  belongs  to  all  who  desire  it,  does  not  carry  with  it  a 
right  of  traflSc  or  of  business. 

It  is  insisted  that  the  libellant  could  not  legally  be  ejected 
from  the  boat  for  any  offence,  or  violation  of  rules,  committed 
on  a  former  occasion.  It  is  insisted,  also,  that,  having  pur- 
chased a  ticket  from  the  agent  of  the  company,  his  right  to  a 
passage  was  perfect.  Neither  of  these  propositions  is  cor^ 
rect.  In  Corrmumwealth  v.  Power^  (7  Metcalfe  596,)  the  pas- 
senger had  actually  purchased  his  ticket,  and  the  Qhief  Jus- 
tice says  :  "  If  he,  Hall,  gave  no  notice  of  his  intention  to  en- 
ter the  car  as  a  passenger,  and  of  his  right  to  do  so,  and  if 
Power  believed  that  his  intention  was  to  violate  a  reasonable 
subsisting  regulation,  then  he  and  his  assistants  were  jus- 
tified   in    forcibly   removing    him    from    the    depot,"      In 
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Pearson  v.  Duane^  (4  Waflace^  605,)  Mr.  Justice  Davis, 
in  giving  the  opinion  of  the  Court,  held  the  expulsion  of 
Duane  to  have  been  illegal,  because  it  was  delayed  until 
the  vessel  had  sailed.  '^  But  this  refusal,"  he  says,  '^  should 
have  preceded  the  sailing  of  the  ship.  After  the  ship  had 
got  to  sea,  it  was  too  late  to  take  exceptions  to  the  character 
of  a  passenger,  or  to  his  peculiar  position,  provided  he  violated 
no  inflexible  rule  of  the  boat  in  getting  on  board."  The  libel- 
lant,  in  this  case,  refused  to  give  any  intimation  that  he  would 
abandon  his  trade  on  board  the  vessel.  The  steamboat  com- 
pany, it  is  evident,  were  quite  willing  to  carry  him  and  his 
baggage,  and  objected  only  to  his  persistent  attempts  to  con- 
tinue his  traffic  on  their  boat.  He  insisted  that  he  had  the 
right  to  pursue  it,  and  the  company  resorted  to  the  only 
means  in  their  power,  to  compel  its  abandonment,  to  wit,  his 
removal  from  the  boat.  This  was  done  with  no  unnecessary 
force,  and  was  accompanied  by  no  indignity.  In  my  opinion, 
ihe  removal  was  justified,  and  the  decree  must  be  reversed. 

John  M.  Quiteau^  for  the  libellant. 

Townsend  Scudder  and  Thoma%  Young^  for  the  claim- 
tints. 


Eli  W.  Blake 
John  Kobertson  and  othess.    In  Equtty. 

The  modu»  operandi  of  the  machine  for  breaking  stones,  described  in  the  reissued 
letters  patent  granted  to  Eli  W.  Blake,  January  9th,  1866,  for  an  "  improve- 
ment in  machinery  for  breaking  stones,"  (the  original  patent  having  been 
granted  to  him,  as  inventor,  June  15th,  1858,)  is,  that,  the  machine  having 
two  upright  converging  jaws,  one  of  such  jaws  is  fixed  and  the  other  is  mova- 
.ble,  and,  by  the  approach  of  the  latter  to  a  specified  distance,  the  stone  is 
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cnuhed,  between  the  jaws,  to  the  required  size.  The  morable  jaw  ia  moved 
forward  by  an  iron  connectiog  rod,  which  mast  canse  such  jaw  to  pass  through 
a  distance  measured  by  the  length  of  sach  rod.  In  the  Smith  machine,  the 
movable  jaw  is  not  moved  forward  by  an  iron  connecting  rod,  but  a  plunger 
is  forced  into  a  vessel  filled  with  water,  and  the  water  is  forced  through  a 
passage  against  the  movable  jaw,  and  thus  moves  it  forward,  there  being  a 
valve  to  relieve  an  excess  of  pressure  in  the  water :  Held,  that  the  principle 
and  the  operation  of  the  two  machines  is  the  same,  namely,  to  move  the  loose 
jaw,  by  mechanical  force,  and  with  a  given'  power,  to  within  the  specified  dis- 
tanoe  of  the  fixed  jaw,  and  that  the  column  of  water  is  a  mechanical  equivalent 
for  the  iron  rod. 
The  provision  in  the  Smith  machine  for  the  escape  of  the  water,  so  as  to  prevent 
breakage  when  the  stone  to  be  crushed  is  harder  than  the  iron  used  to  crush 
it,  may  be  a  patentable  improvement,  but  still  such  machine  infringes  the 
Blake  patent. 

(Before  Huivr,  J.,  Eastern  District  of  New  York,  July  2d,  1878.) 

This  was  a  motion  for  a  provisional  injunction,  to  restrain 
the  infringement  of  reissued  letters  patent,  granted  to  the 
plaintiff,  January  9th,  1866,  for  an  "improvement  in  machin- 
ery for  breaking  stones,"  on  the  surrender  of  original  letters 
patent  granted  to  him,  as  inventor,  June  15th,  1858. 

Charles  F.  Blake,  for  the  plaintiff. 

Benjamin  jE  Valentiney  for  the  defendants. ' 

Hunt,  J.  The  claims  of  the  patentee  are  founded  upon 
combinations  only.  He  asks  no  protection  for  the  discovery 
of  original  principles  or  inventions.  The  validity  of  his 
patent  has  been  adjudicated  in  several  suits  brought  against 
alleged  infringers  other  than  the  defendants.  {Blake  v. 
Stafford,  6  Blatchf.  C.  C.  B.,  195,  and  8  Fisker^s  Bat.  Caa.^ 
294,  and  Blake  v.  EagU  Works  Mfg.  Co,,  4  Fiaher^a  Pa;t. 
Caa.,  691.)  It  is  admitted  by  the  defendants'  counsel,  that  it 
is  to  be  taken  to  be  a  valid  patent,  for  the  purposes  of  this 
motion.  The  only  question  is,  whether  the  defendants  have 
infringed  upon  it. 

The  claims  in  the  specification  of  the  patent  are  as  follows : 
"  1.   The  combination,  in  a  stone-breaking  machine,  of  the 
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upright  convergent  jaws,  with  a  revolving  shaft  and  mechan- 
ism for  imparting  a  definite  reciprocating  movement  to  one  of 
the  jaws  from  the  revolving  shaft,  the  whole  being  and  operate 
ing  substantially  as  set  forth ;  2.  The  combination,  in  a  stone- 
breaking  machine,  of  the  upright  movable  jaw  with  the 
revolving  shaft  and  fly-wheel,  the  whole  being  and  operating 
substantially  as  set  forth  ;  3.  In  combination  with  the  upright 
converging  jaws  and  revolving  shaft,  imparting  a  definitely 
limited  vibration  to  the  movable  jaw,  so  arranging  the  jaws 
that  they  can  be  set  at  different  distances  from  each  other  at 
the  bottom,  so  as  to  produce  fragments  of  any  desired  size." 

The  answer  to  the  alleged  violation  is  based,  first,  upon 
the  allegation,  that  the  defendants  use  no  fly-wheel.  This  is 
a  question  of  fact,  upon  which  the  affidavits  differ,  the  balance 
being  with  the  complainant.  The  second  and  more  import- 
ant defence  is,  that  the  Smith  machines,  manufactured  and 
sold  by  the  defendants,  do  not  create,  or  impart  to  the  mov- 
able jaw,  a  definitely  limited  motion,  while  this  result  is 
admitted  to  be  the  effect  and  the  intent  of  the  Blake 
machine. 

The  modiM  operandi  of  the  Blake  machine  is  this,  so  far 
as  it  is  necessary  to  specify  it.  The  one  jaw  of  the  machine 
is  fixed,  the  other  movable,  and,  by  the  approach  of  the  latter 
to  a  specified  distance,  the  stone  is  crushed  to  the  required 
size.  The'precise  distance  of  this  approach  is  regulated  at 
pleasure.  The  motion  is  produced  by  a  revolving  shaft,  an 
iron  connecting  rod  and  a  crank,  a  return  motion  being  se- 
cured by  spiral  springs.  The  revolution  of  the  crank  gives 
a  short  and  definitely  limited  vibration  to  the  movable  jaw. 
The  vibration  is  limited  in  its  extent,  but  the  distance  indi- 
cated must  necessarily  be  passed  over  by  the  movable  jaw.  It 
is  alleged,  that,  whereas,  in  the  Blake  machine,  this  motion  is 
accomplished  by  means  of  an  iron  rod,  having  no  power  to 
stop  short  of  the  distance  limited,  whatever  may  be  the  result 
to  the  machine  itself,  this  bad  consequence  is  obviated,  in  the 
Smith  machine,  by  the  use  of  water  as  the  motive  power.  In 
the  latter  machine,  instead  of  applying  the  force  to  the  mova- 
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ble.  jaw  by  an  iron  rod,  the  effect  is  produced  by  water.  A 
plunger  is  forced  into  a  strong  vessel  filled  with  water,  the 
water  is  forced  through  a  passage  against  the  movable  jaw, 
and  the  motion  is  thus  communicated  to  it.  Connected  with 
this  is  a  safety  valve,  which  opens,  in  the  event  of  an  excess 
of  pressure,  and  allows  the  water  to  pass  into  another  reser- 
voir. In  my  view,  the  principle  of  the  two  machines  is  the 
«ame,  and  the  operation  is  the  same,  speaking  in  general 
terms.  This  principle  and  this  operation  is  to  move  the 
loose  jaw  by  the  mechanical  force  described,  and  with  a 
given  power,  to  within  the  specified  distance  of  the  fixed 
jaw,  thus  breaking  the  stones  into  the  required  size. 
Whether  the  force  is  applied  by  hand  power,  water  power, 
or  steam  power,  in  principle,  is  unimportant.  Whether 
the  force  is  applied  to  the  jaw  by  its  contact  with  a  wooden 
beam,  with  an  iron  rod,  or  with  a  column  of  water,  is  un- 
important, in  principle.  These  are  mechanical  equivalents, 
and  a  patentee  cannot  be  deprived  of  the  benefit  of  his  inven- 
tion by  the  substitution  of  one  in  the  place  of  another.  .In 
the  Smith  machine,  the  column  of  confined  water  produces 
the  same  result  as  the  iron  rod  in  the  Blake  machine.  There 
is  no  evidence  before  me,  that  a  column  of  compressed  water 
is  not  as  powerful  as  an  iron  rod.  I  have  no  reason  to  suppose 
that  it  is  not  so. 

I  am  not  called  upon  to  determine  whether  the  Smith  ma- 
chine does  not  possess  an  advantage  over  the  Blake  machine, 
in  that  a  mode  of  escape  is  provided,  when  the  stone  to  be 
crushed  is  harder  than  the  iron  used  to  crush  it,  and  thus  a 
breakage  of  the  latter  is  avoided.  This  may  be  an  improve- 
ment, for  which  a  patent  could  be  obtained.  It  does  not,  how- 
ever, affect  the  proposition,  that,  up  to  this  point,  the  machines 
are  the  same.  I  think  they  are  the  same,  and  that  the  defend- 
ants are  infringing  the  patent  of  the  complainant. 

The  machines  in  question  are  expensive  and  bulky,  and 
cannot,  in  their  nature,  be  the  subjects  of  extensive  sale  or 
manufacture.  The  complainant's  rights  will  be  as  well  pro- 
tected by  an  order  requiring  the  defendants  to  render  an  ac- 
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count,  once  in  every  three  months,  of  the  machines  manufac- 
tured or  sold  by  them,  and  to  give  security  to  the  complain- 
ant to  pay  him  any  sums  that  may  ultimately  be  found  due  to 
him  for  the  causes  in  the  bill  of  complaint  stated,  as  by  an  in- 
junction.   Let  an  order  to  that  effect  be  entered. 


The  Walkykien. 

Supplies  were  fnmislied,  in  the  port  of  New  York,  to  a  foreign  Tessel.  On  a 
libel  *in  rem  against  her,  for  their  value,  it  was  contended  that  the  presumption 
of  credit  to  the  vessel  was  rebutted  by  the  fact  that  her  foreign  owner  resided 
in  New  York.  It  appeared  that  the  person  who  furnished  the  supplies  did 
not  know  that  such  owner  resided  in  New  York:  Held,  that,  in  the  absence  of 
such  knowledge,  there  was  no  rebuttal  of  such  presumption. 

The  libel  alleged  that  the  supplies  were  ordered  by  the  "  master  and  owner  "  of 
the  vessel.  They  were  shown  to  have  been  ordered  on  the  request  of  the  mas- 
ter: Held^  that  this  was  sufficient. 

A  few  days  after  the  supplies  were  furnished,  the  vessel  sailed  from  New  York  on 
A  foreign  voyage.  The  libel  was  filed  directly  after  she  returned  therefrom 
to  New  York.  In  the  mean  time,  she  had  been  sold  to  a  bona  fide  purchaser 
for  value,  who  was  ignorant  of  the  lien  claimed :  Held,  that  there  was  no  laches 
in  enforcing  the  lien,  and  that  the  sale  of  the  vessel  did  not  destroy  the  lien. 

(Before  Hunt,  J.,  Eastern  District  of  New  York,  July  2d,  1873.) 

Hunt,  J.  The  bark  Walkyrien,  to  which  the  supplies  were 
furnished,  was  a  foreign  vessel.  She  carried  British  colors, 
hailed  from  a  British  port,  was  registered  in  the  name  of  a 
British  subject,  and  had  on  her  stern  the  words,  "  The  Falcon, 
of  Cape  of  Good  Hope." 

1.  The  appellants,  admitting  the  law  to  be,  that,  where 
supplies  are  furnished  to  a  foreign  vessel,  credit  is  presump- 
tively given  to  the  vessel,  insist  that  this  case  is  not  within 
the  rule,  because  the  foreign  owner  was  in  fact  a  resident  of 
New  York  city,  where  a  part  of  the  supplies  were  furnished. 
The  general  rule,  as  stated,  is  laid  down  in  numerous  cases. 
{Th€  Orapeshoty  9  Wallace,  129, 136 ;  The  Ouy,  Id,,  758 ;  The 

VOL.   XI. — 16 


242  EASTERN  DISTRICT  OF  NEW  YORK. 

The  Walkyrien. 

Zulu,  10  Id.,  192 ;  The  PatapBOo,  13  Id.,  329.)  If  there  be 
Buch  a  qualification  of  the  rule  as  the  appellants  claim,  it  must 
be  in  connection  with  the  knowledge  of  the  person  furnishing 
the  supplies,  that  the  owner's  residence  was  in  New  York. 
Unless  that  fact  is  established,  it  is  difficult  to  see  how  his 
presumed  intention  to  credit  the  vessel,  and  not  the  owner, 
can  be  affected.  No  such  proof  is  given  in  the  case  before  us, 
but  the  libellant  testifies  that  he  had  no  such  knowledge. 

2.  The  libel  alleges,  that  the  supplies  were  ordered  by  the 
"  master  and  owner."  The  proof  is,  that  they  were  oi-dered 
by  Mr.  Jewett,  on  the  request  of  the  captain.  He  is  spoken 
of  by  the  libellant  as  the  agent,  and  proof  is  given  that  he  was 
then  the  owner.  The  allegation  of  the  libel,  that  the  order 
was  from  the  master  and  owner,  is  sufficiently  established  by 
proof  that  the  order  came  from  either  of  them,  or  from  another 
agent.  The  point  of  the  allegation  is,  that  the  supplies  were 
ordered  by  one  having  authority  to  bind  the  vessel.  This 
may  be  done  upon  the  order  of  the  agent  or  owner.  As  a 
variation  between  the  pleadings  and  proofs,  it  is  unimportant. 
As  a  fact,  it  is  unimportant,  except  upon  the  question  of  cred- 
iting the  vessel  or  the  owner,  and  this  point  has  been  already 
disposed  of. 

8.  The  appellants  insist,  that  the  lien  on  the  vessel  is  lost 
by  laches  or  negligence  in  enforcing  it.  The  supplies  were 
famished  in  December,  1866,  and,  within  a  few  days  after 
their  completion,  the  bark  sailed  on  a  foreign  voyage,  from 
which  she  did  not  return  until  February,  1867.  The  libel 
was  filed  directly  after  her  return.  There  is  evidence  that 
the  bark  was  sold  to  purchasers  for  value,  who  were  ignorant 
of  the  present  lien.  The  arrangement  for  her  sale  was  made 
before  she  left  New  York,  and  the  money  was  advanced  to 
Jewett,  but  she  was  actually  sold  in  a  foreign  port.  The  re- 
pairs were  made  and  the  supplies  furnished  in  order  that  the 
vessel  might  sail.  That  was  their  object  and  purpose. 
"  Ships  were  made  to  plough  the  sea,  and  not  to  rot  against 
the  wall."  Supplies  are  furnished  for  the  same  purpose,  and 
it  would  entirely  defeat  this  purpose,  if  the  creditor  were 


AUGUST,  1878.  243 


*  

In  re  Alfred  Witd,  a  Baokrupt. 


bound  to  enforce  his  lien  for  them  before  the  vessel  should 
leave  port,  under  the  penalty  of  its  forfeiture.  The  lien  was 
enforced  on  the  first  return  of  the  vessel  to  the  port  of  New 
York.  I  am  not  cited  to  any  authority  that  this  is  laches,  nor 
am  I  cited  to  any  authority  that  the  sale  to  a  bona  fide  pur- 
chaser in  a  foreign  country  destroys  the  lien.  I  do  not  think 
good  authority  can  be  found  for  either  of  these  propositions. 

The  decree,  (3  Benedict^  394,)  should  be  affirmed,  with 
costs. 

William,  TF.  Goodrich^  for  the  Hbellant. 

Charles  Donohue^  for  the  claimants. 


In  re  Alfred  Wild,  a  Bankrupt. 

A  national  bank,  located  in  the  city  of  New  York,  made  a  loan  there  to  a  cor- 
poration, which,  if  it  had  been  made  to  an  indiyidtial,  would  have  been 
nsurlona,  under  the  law  of  New  York,  as  a  loan  at  a  rate  exceeding  the  rate  of 
7  per  centum  per  annum,  so  that  the  securities  taken  for  the  loan  would  have 
been  void.  A  statute  of  New  York  forbids  a  corporation  to  interpose  the  de- 
fence of  usury.  The  effect  of  such  statute,  as  construed  by  the  highest  Court 
of  the  State,  is,  that  the  rate  of  interest  which  a  corporation  may  pay  is  not 
fixed  or  limited.  The  SOth  section  of  the  National  Banking  Act  of  June  8d, 
1864,  (18  U.  8.  Stat,  at  Large,  108,)  provides,  that,  when  no  rate  of  interest 
is  fixed  by  the  laws  of  a  State,  a  national  bank  may  charge  a  rate  not  ex- 
ceeding 7  per  centum,  and  that  if  it  charges  more,  the  entire  interest  shall  be 
forfeited  :  Seld,  that  the  interest  on  the  loan  in  question  was  forfeited. 

(Before  Woodruff,  J.,  Southern  District  of  New  York,  August  12th,  1878.) 

Woodruff,  J.  On  the  13th  of  February,  1871,  the  bank- 
rupt, Alfred  Wild,  without  consideration,  and  as  mere  surety, 
became  the  endorser  of  two  promissory  notes  made  by  the 
Portage  Lake  and  Lake  Superior  Canal  Company,  one  for 
$73,902  51,  and  the  other  for  $35,111  49,  which,  on  that  day, 
were  delivered,  to  the  Ocean  National  Bank,  and  were  made 
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payable  with  interest.  These  notes  were  given  in  renewal  of 
a  number  of  other  notes  then  unpaid,  which  had  been  also 
given  in  renewal  of  prior  notes  held  by  the  bank,  and  which 
were  taken  from  the  Canal  Company  for  a  loan  of  two  sums 
of  $75,000  each,  made  on  and  after  the  7th  of  January,  1867, 
by  the  said  bank.  One  of  the  sums  was  agreed,  on  the  5th  of 
January  aforesaid,  to  be  loaned  in  form  to  the  said  Canal  Com- 
pany, and  the  other  was  at  the  same  time  agreed  to  be  loaned 
to  P.  J.  Avery,  but  is  proved  by  the  testimony,  and  was  found 
by  the  referee  in  the  District  Court,  to  have  been  in  fact  for  the 
benefit  of  th^  Canal  Company,  who,  in  the  accounts  kept  of 
the  transaction,  was  treated  as  the  actual  debtor  for  both 
amounts.  The  reason  assigned  for  giving  to  the  transaction 
the  form  of  two  loans,  one  to  the  Canal  Company  and  the 
other  to  P.  J.  Avery,  was,  that  the  national  banking  laW  pro- 
hibits an  indebtedness  by  any  one  party,  as  borrower,  to 
associations  formed  thereunder,  to  an  amount  greater  than 
one-tenth  of  the  capital  of  the  association  making  the  loan. 

There  is  inconsistency,  in  permitting  the  bank,  or  its 
receiver,  to  make  such  a  transaction,  and  avoid  the  charge  of 
violating  the  banking  Act,  by  making  it  a  loan  in  part  to 
Avery,  and  in  part  only  to  the  Canal  Company,  and,  on  the 
other  hand,  to  avoid  the  statutes  against  usury,  of  the  State 
of  New  York,  by  declaring  the  whole  to  be  a  loan  to  the 
Canal  Company,  a  corporation.  It  would  be  no  injustice  to 
the  bank  to  hold  the  form  given  to  the  transaction  in  order 
to  save  the  bank  from  a  violation,  or  from  an  apparent  viola- 
tion, of  the  banking  Act,  conclusive  ;  and  circumstances  might, 
I  think,  be  suggested,  in  which  the  bank  would  be  estopped 
by  it  to  aver  that  the  transaction  was  other  tlian  it  appeared 
on  its  face,  and  in  the  written  instruments  bv  which  it  was 
agreed  tliat  the  loan  should  be  made,  and  in  the  form  of  the 
notes  actually  given  to  the  bank  by  Avery  therefor.  For  the 
purposes  of  the  case  before  me,  I  have  concluded  to  treat  the 
transaction  in  the  aspect  most  favorable  to  the  bank,  and  in 
accordance  with  the  claim  made  in  its  behalf,  as  a  loan  to  the 
Canal  Company,  a  corporation  of  the  State  of  Michigan. 
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The  above-mentioned  note  for  $73,902  51,  was,  on  the  18th 
of  September,  1871,  renewed  foi;  the  amount  of  $70,000,  and 
a  new  note  for  the  last-named  sum,  payable  with  interest 
thereon,  was  given,  by  the  same  corporation,  under  a  new 
name,  ^^  Lake  Superior  Ship  Canal  Kailroad  and  Iron  Com- 
pany," endorsed  by  the  bankrupt,  Wild,  and  others.  The 
two  notes,  one  dated  September  18th,  1871,  for  $70,000  and 
interest,  the  other,  dated  February  13th,  1871,  for  $35,11149 
and  interest,  constitute  the  claim  made  by  the  receiver  of  the 
bank  against  the  estate  of  the  bankrupt,  Wild,  who  endorsed 
them ;  and  it  is  the  allowance  of  that  claim  by  the  District 
Court  which  is  appealed  from  by  the  assignee  to  this  Court. 

The  loan  originally  made  by  the  bank  was  further  secured 
by  the  delivery  to  the  bank  of  coupon  bonds  of  the  Canal 
Company,  secured  by  mortgage,  to  the  amount  of  two  hundred 
thousand  dollars,  and  it  was  made  a  condition  of  the  loan, 
that  the  Canal  Company  should  purcfiase  and  receive  from  the 
bank  certain  bonds,  amounting  on  their  face  to  $237,000,  of  a 
Georgia  railroad  corporation,  whose  road  had  been  stripped 
of  its  rails  and  furniture,  whose  track  had  grown  up  with 
trees  and  bushes,  which  had  not  been  used  for  many  years,  on 
whose  bonds  no  interest  had  been  for  a  long  time  paid,  and 
whose  bonds  had  no  market  value ;  and  their  want  of  in- 
trinsic value  was  more  fully  shown  by  a  foreclosure  soon 
after  effected,  on  which  the  road,  the  mortgage  security  for 
the  entire  issue  of  bonds,  $924,600,  of  which  these  were  a 
part,  was  sold  at  public  auction,  to  the  highest  bidder,  for 
$1,500.  It  is  true,  that  the  purchaser  of  the  road,  who  seems 
to  have  acted  for  the  Canal  Company,  states,  that,  after  ob- 
taining an  Act  of  the  Legislature  of  Georgia,  incorporating  a 
new  company,  and  an  Act  authorizing  the  State  to  guarantee 
another  large  issue  of  bonds,  to  enable  the  new  company  to 
reconstruct  the  railroad,  he  received  a  like  amount  of  stock 
in  the  new  company,  $237,000,  and  succeeded  in  selling  that 
for  $47,000,  which  sum  he  paid  to  the  Canal  Company,  as  and 
for  the  proceeds  of  the  purchase  which  they  made  from  the 
bank,  and  of  his  exertions  to  obtain  a  new  charter  and  the 
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pledge  of  State  aid,  without  which  the  stock  would  seem  to 
be  of  little,  il*  any,  value. 

Becurring  to  the  transaction  between  the  Ocean  National 
Bank  and  the  Canal  Company,  it  was  made  a  condition  of  the 
loan  of  the  $160,000  by  the  bank  to  the  Canal  Company,  that, 
besides  paying  interest  at  seven  per  cent,  per  annum,  and 
securing  the  same  by  $200,000  of  their  mortgage  bonds,  with 
power  to  the  bank,  at  any  time,  to  sell  such  bonds  at  any 
price  not  less  than  90  cents  on  the  dollar,  towards  the  repay- 
ment of  the  loan,  (which  might,  therefore,  not  continue  for 
more  than  a  very  brief  term,)  the  Canal  Company  should,  also, 
purchase  from  the  bank  the  before-mentioned  nearly  worth- 
less bonds  of  the  Georgia  railroad  company,  and  should  pay 
therefor  the  sum  of  $100,000,  securing  such  payment  by  a 
like  amount  of  their  mortgage  coupon  bonds.  There  was, 
also,  a  further  requirement,  to  wit,  that  the  trustee  to  whom 
the  mortgage  securing  the  Canal  Company's  coupon  bonds  was 
executed,  shonld  be  removed  or  should  resign  his  trust,  that 
the  president  of  the  bank  should  be  substituted  in  his  place, 
and  that  the  moneys  loaned  by  the  bank  should  only  be 
drawn  by  the  Canal  Company  from  the  bank  by  checks  coun- 
tersigned by  the  president  of  the  bank,  as  such  trustee.  Their 
president  was  active  in  the  negotiations  with  the  company, 
and  in  settling  the  terms  of  the  loan  ;  and  he  required  of  the 
Canal  Company,  professedly  for  his  own  benefit,  $50,000  of 
their  mortgage  coupon  bonds,  as  compensation  for  acting  as 
trustee.  I  shall  place  no  special  stress  upon  that  payment  to 
the  president,  as  affecting  the  question  of  the  liability  of  the 
bankrupt  in  this  case.  It,  however,  belongs  to  the  history  of 
the  transaction. 

The  Canal  Company  having  received  the  proceeds  of  the 
discounts  of  the  various  notes  given  for  the  loan,  subsequently 
paid  considerable  sums,  by  paying  the  interest  coupons  at- 
tached to  the  bonds,  held  by  the  bank  as  collateral  security, 
and  other  considerable  sums  derived  otherwise ;  and  it  seems 
conceded,  that  the  two  notes  endorsed  by  the  bankrupt.  Wild, 
and  the  subject  of  controversy  here,  constitute  the  residue  of 
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the  claim  of  the  bank  arising  out  of  the  said  loan,  assuming 
its  entire  validity  and  their  title  to  the  same,  with  interest. 

The  assignee  of  Wild  (the  appellant  here)  insists,  that  the 
loan  was  usurious,  and  that  there  is,  on  that  ground,  no  valid 
claim  against  Wild,  as  endorser;  that,  under  the  National 
Banking  Act,  the  loan  being  made  by  the  bank  reserving  a 
compensation  exceeding  seven  per  cent,  interest  per  annum, 
all  interest  on  the  loan  was  forfeited,  and  the  payments  made 
by  the  Canal  Company  amount  to  satisfaction  of  the  principal 
debt ;  and  that  the  notes,  therefore,  which  are  here  presented 
bearing  the  endorsement  of  the  bankrupt,  are  without  consid- 
eration, and  constitute  no  valid  claim  against  his  estate. 

In  the  Court  below,  the  transaction  was  assumed  to  be 
such,  that,  had  the  loan  been  made  to  an  individual  instead 
of  a  corporation,  it  was  a  violation  of  the  statutes  of  New 
York  regulating  the  subject  of  interest,  and  the  securities  or 
notes  given  therefor  would  have  been  void  for  usury.  In  that 
view  of  the  subject  I  most  fiilly  concur,  and  must  find,  as  a 
fact,  upon  the  evidence,  that  the  conditions  of  the  loan  re- 
served to  the  bank,  in  money,  more  than  seven  per  cent,  per 
annum.  No  one  unaffected  by  interest,  bias  or  prejudice  can, 
I  think,  read  the  testimony  without  being  satisfied  that  the 
bank,  in  prescribing  the  terms  of  the  loan,  made  it  an  occasion 
for  extorting  from  the  Canal  Company  most  onerous  condi- 
tions, greatly  exceeding  lawful  interest,  and  that  the  form  of  a 
sale  of  Georgia  railroad  bonds,  for  a  price  far  above  their  either 
real  or  market  value,  (if,  indeed,  they  had  any  value,  which  is 
very  doubtful,)  was  only  a  cover  and  means  of  securing  in 
money  the  excessive  and  illegal  compensation  the  bank  re- 
served and  secured  for  making  this  loan. 

It  was,  however,  held  below,  that,  under  the  laws  of  the 
State  of  New  York,  which  forbid  a  corporation  to  interpose 
the  defence  of  usury,  the  transaction  must  be  deemed,  be- 
tween the  bank  and  the  Canal  Company,  a  legal  transaction, 
the  notes  given  by  the  Canal  Company  to  the  bank  legal  and 
binding  notes,  and,  therefore,  the  endorsement  thereof  by  the 
bankrupt,  as  surety  for  the  Canal  Company,  a  legal  and  bind- 
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ing  endorsement ;  and,  further,  that  the  provisions  of  the 
national  banking  law  relating  to  the  interest  which  national 
banks  may  receive,  and  imposing  penalties  for  charging  more, 
do  not  affect  the  transaction,  because  they   only  apply  t) 
States  which  have  no  laws  fixing  the  rate  of  interest. 

It  was  not  the  intention  of  Congress,  when  enacting  the 
national  banking  law,  to  authorize  national  banks,  in  re- 
spect to  exacting  interest,  to  violate  the  laws  of  the  Statea 
within  which  they  might  be  oi^anized,  nor,  as  I  think,  to  re- 
lieve them  from  the  consequences  of  such  violation,  prescribed 
by  the  State  laws,  if  they  were  guilty  thereof.  This  is  the 
result  of  the  decision  of  the  Court  of  Appeals  of  the  State  of 
New  York,  in  JFirst  JPfat.  JSk.  of  Whitehall  v.  Lamh^  (50 
N,  yi,  95.)  Without  adopting  the  reasoning  of  the  opinion, 
in  that  case,  I  deem  the  conclusion  as  above  stated  correct. 

On  the  other  hand,  it  was  entirely  competent  for  Congress, 
when  providing  for  the  organization  of  national  banks,  to 
place  them  under  such  restrictions,  in  respect  to  the  rate  of 
interest  which  they  might  charge  or  receive,  as  Congress 
might  see  fit.  As  creatures  of  their  own  creation^  they  could 
be  subjected  to  such  inhibitions  as  were  deemed  expedient, 
even  though  the  privileges  were  far  short  of  those  enjoyed  by 
State  banks,  or  by  individuals  within  the  several  States.  This 
would  involve  no  conflict  with  State  laws,  nor  be  an  attempt 
to  regulate  private  and  domestic  affairs  within  the  States,  be- 
yond the  powers  of  the  Federal  Government.  It  would  be 
merely  defining  the  powers  and  regulating  the  conduct  of  the 
organizations  which  existed  only  by  force  of  Federal  enact- 
ment, possessed  the  powers  Congress  chose  to  confer  upon 
them,  and  exercised  them  subject  to  the  restrictions  and  con- 
ditions of  the  law  giving  them  existence.  .  Indeed,  the  accept- 
ance of  the  organization  under  the  law,  and  the  enjoyment  of 
its  privileges,  are  necessarily  subordinate  to  the  conditions 
upon  which  the  powers  and  privileges  are  conferred.  Hence, 
had  Congress  seen  fit  to  say  that  no  national  bank  should  con- 
tract for,  reserve,  or  receive  more  than  at  the  rate  of  five  per 
cen},  per  armum,  for  a  loan  of  money,  or  for  or  upon  the  dis- 
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counting  of  a  note,  bill,  or  other  security,  it  would  have  been 
a  perfectly  valid  limitation  of  their  powers.  It  would  be  in 
no  conflict  with  any  law  of  a  State  which  permitted  the  mak- 
ing of  loans  in  general  at  a  higher  rate  of  interest ;  and,  if 
Congress  could  do  this,  Congress  could  also  declare  the  for- 
feiture or  penalty  incurred  by  the  national  bank  for  violating 
the  prohibition.  Such  bank  would  still  be  left  subject  to  the 
operation  of  the  State  law  imposing,  it  might  be,  a  different 
penalty  for  the  violation  of  its  own  State  laws,  as  was  held 
by  the  New  York  Court  of  Appeals  in  the  case  above  referred 
to.  It  follows,  that  transactions  may  not  be  condemned  by 
the  State  laws,  applied  to  individuals  or  to  corporations  in 
general,  and  may,  under  such  State  laws,  be  legal  and  valid, 
which,  nevertheless,  national  banks  may  not  make,  and  for 
which,  if  made,  they  may  be  liable  to  penalties  or  forfeitures 
prescribed  by  the  law  of  their  being.  It  may  be,  that,  in  ref- 
erence to  the  conduct  of  merely  private  or  domestic  affairs 
within  the  States,  having  no  connection  with,  or  relation  to^ 
their  functions  as  agents  of  the  Government,  Congress  cannot 
authorize  national  banks  to  do  what  is  forbidden  by  State 
laws,  nor  relieve  them  from  the  forfeitures  or  penalties  pre- 
scribed by  State  laws  for  doing  what  is  so  forbidden.  But 
this  concession  would  be  far  short  of  admitting,  that,  within 
the  range  of  what  the  State  laws  do  permit,  Congress  may 
not  restrict  national  banks  as  is  seen  fit,  or  may  not  impose 
such  penalties  and  forfeitures  for  a  violation  of  those  restric- 
tions as  Congress  thinks  lawful.  These  latter  propositions  are 
unquestionable. 

How,  then,  do  the  laws  of  the  Stafe  of  New  York  and 
the  national  banking  law  bear  upon  the  case  under  considera- 
tion ?  The  30th  section  of  the  National  Banking  Act  of  June 
3d,  1864,  (13  U,  S.  Stat  at  Large^  108,)  provides,  that  "  every 
association  may  take,  receive,  reserve,  and  charge,  on  any  loan 
or  discoimt  made,  or  upon  any  note,  bill  of  exchange,  or  other 
evidence  of  debt,  interest  at  the  rate  allowed  by  the  laws  of 
the  State  or  Territory  where  the  bank  is  located,  and  no  more, 
except  that,  where,  by  the  laws  of  any  State,  a  different  rate 


N 


250  SOUTHERN  DISTRICT  OF  NEW  YORK, 

In  re  Alfred  Wild,  a  Bankrapt 

is  limited  for  banks  of  issue  organized  under  State  laws,  the 
rate  so  limited  shall  be  allowed  for  associations  organized  in 
any  such  State  under  this  Act.  And,  when  no  rate  is  fixed 
by  the  laws  of  the  State  or  Territory,  the  bank  may  take,  re- 
ceive, reserve,  or  charge  a  rate  not  exceeding  seven  ^r  centtmij 
and  such  interest  may  be  taken  in  advance,  reckoning  the  days 
for  which  the  note,  bill,  or  other  e\ddence  of  debt  has  to  run. 
And  the  knowingly  taking,  receiving,  reserving,  or  charging 
a  rate  of  interest  greater  than  aforesaid,  shall  be  held  and  ad- 
judged a  forfeiture  of  the  entire  interest  which  the  note,  bill, 
or  other  evidence  of  debt  carries  with  it,  or  which  has  been 
agreed  to  be  paid  thereon.  And,  in  case  a  greater  rate  of  in- 
terest has  been  paid,  the  person  or  persons  paying  the  same, 
or  their  legal  representatives,  may  recover  back,  in  any  action 
of  debt,  twice  the  amount  of  the  interest  thus  paid,  from  the 
association  taking  or  receiving  the  same  :  Provided^  that  such 
action  is  commenced  within  two  years  from  the  time  the 
usurious  transaction  occurred." 

The  State  of  New  York  has  statutes  which  prohibit  the 
taking,  receiving,  or  reserving  of  interest  for  the  loan  or  for- 
bearance of  money,  &c.,  at  a  greater  rate  than  seven  per  cent, 
jper  annum^  and  making  any  note,  or  bill,  or  other  contract 
whereon  or  whereby  any  greater  rate  is  reserved,  void.  But 
the  State  has  a  further  statute  {Latos  of  1850,  chap,  172,  jp. 
334)  which  enacts  that  no  corporation  shall  interpose  the  de- 
fence of  usury  in  any  action.  Such  was  the  state  of  the  law 
in  New  York  when  the  National  Banking  Act  was  passed. 
The  force  and  effect  of  this  last-named  statute  has  been  de- 
clared by  the  Courts  of  the  State  of  New  York  in  numerous 
cases.  Those  cases  are  collected,  carried  to  what  is  deemed 
their  legitimate  conclusion,  by  the  Court  of  Appeals,  and  dis- 
tinctly affirmed,  in  Jlosa  v.  Butterfield,  (33  N.  Y.y  665.)  The 
doctrine  of  that  case  is,  that  the  dealings  of  a  corporation,  as 
a  borrower,  and  its  contracts  or  obligations  for  loans,  are  un- 
affected by  any  laws  of  the  State  of  New  York  regulating 
interest ;  that,  fls  to  them,  such  laws,  theretofore  existing,  are 
repealed ;  that,  therefore,  the  rate  of  interest  which  corpora- 
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tions  may  agree  to  pay  is  not  fixed  or  limited,  but  they  may 
agree  to  pay  any  rate  they  see  fit,  and  their  contract  will  be 
Talid  ;  and,  also,  that  one  who  becomes  surety,  guarantor,  or 
indorser  of  such  a  contract  is  legally  bound  to  its  perform- 
ance— ^in  short,  that,  as  to  contracts  made  by  corporations, 
whether  foreign  or  domestic,  whether  made  in  the  State  of 
New  York  or  elsewhere,  they  stand,  in  the  State  of  New 
York,  as  if  no  usury  laws  existed.    (See,  also,  Belmont  Bank 
V.  Hoge^  35  If.  T".,  65.)    In  respect  to  contracts  made  within 
the  State  of  New  York,  or  entered  into  under  or  with  refer- 
ence to  the  laws  of  the  State,  I  may  accept  the  exposition 
thus  given  of  the  state  of  the  law  of  New  York ;  and  it  fol- 
lows, that  there  is  no  law  in  New  York  fixing  the  rate  of  in- 
terest which  any  one  may  take  upon  the  loan  of  money  to  a 
corporation,  or,  in  other  words,  any  rate  of  interest  is  allowed 
to  which  the  parties  may  agree.    As  to  dealings  with  corpo- 
rations, national  banks  in  the  State  of  New  York  are,  there- 
fore, within  the  case  described  in  the  national  banking  law 
above  cited,  to  wit,  "  when  no  rate  is  fixed  by  the  laws  of  the 
State  or  Territory,  the  bank  may  take,  receive,  reserve,  or 
charge  a  rate  not  exceeding  seven  per  centum^^^  &c.    This  is 
a  necessary  and  logical  result.    If  the  rate  were  fixed  by  the 
laws  of  New  York,  then  her  usury  laws  would  apply.    If  the 
limitations  in  her  statutes  relating  to  interest  do  not  apply, 
then  no  rate  is  fixed  by  her  laws.    Hereupon  the  restriction, 
contained  in  the  section  of  the  national  banking  law,  comes 
into  effect,  without  any  interference  or  conflict  with  State 
laws,  that  is  to  say,  a  national  bank  "  may  take,  receive,  or 
charge  a  rate  not  exceeding  seven  per  centum^  and  such  in- 
terest may  be  taken  in  advance,"  &c.,  "  and  the  knowingly 
taking,  reserving,  or  charging  a  rate  of  interest  greater  than 
aforesaid,  shall  be  held  and  adjudged  a  forfeiture  of  the  entire 
interest  which  the  note,  bill,  or  other  evidence  of  debt  carries 
with  it,  or  which  has  been  agreed  to  be  paid  thereon  ;  and,  in 
case  a  greater  rate  of  interest  has  been  paid,  the  person  or 
persons  paying  the  same,  or  their  legal  representatives,  may 
recover  back,  in  any  action  of  debt,  twice  the  amount  of  the 
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interest  thus  paid,  from  the  association  taking  or  receiving 
the  same :  Provided  that  such  action  is  commenced  within 
two  years  from  the  time  the  usurious  transaction  occurred.'' 
It  is  not  necessary  that  I  should  express  an  opinion  upon  the 
question  whether  this  forfeiture  and  right  to  recover  back 
can,  in  any  circumstances,  be  applicable  to  the  case  mentioned 
in  the  previous  clause  of  the  section,  to  wit,  where  the  na- 
tional bank  reserves  or  receives  a  greater  i*ate  of  interest  than 
is  allowed  by  the  laws  of  a  State  in  which  a  rate  is  fixed  and 
limited  by  the  State  laws.  It  is  sufficient  for  the  purposes 
of  the  present  case  that  it  does  apply  to  a  case  in  which  no 
rate  is  thus  fixed  and  limited.  By  the  laws  of  the  State  of 
Kew  York,  as  expounded  by  her  highest  Court,  no  rate  of 
interest  upon  loans  to  a  corporation  is  fixed  or  limited. 

It  follows,  that  the  transaction  in  question  was  within  the 
prohibition  of  the  national  banking  law,  and  that  the  bank^ 
eo  instanti  it  made  the  loan,  upon  the  terms  exacted,  incurred 
the  forfeiture  of  the  entire  interest  which  the  notes  received, 
carried  with  them,  or  which  was  agreed  to  be  paid  thereon. 
Discounting  the  notes  did  not  render  it  less  true,  that  the 
notes  themselves  carried  with  them  the  principal  loaned,  and 
the  interest  agreed  to  be  paid,  which,  with  the  bonds  also 
given,  necessarily  included  all  the  pecuniary  benefit  agreed 
to  be  paid  as  compensation  for  the  loan,  whatever  form  the 
transaction  was  made  colorably  to  assume. 

The  bankrupt,  as  mere  accommodation  endorser  or  surety, 
is,  upon  familiar  principles  of  equity,  entitled  to  all  the  pro- 
tection which  his  principal  (the  Canal  Company)  would  have 
if  the  notes  in  question  were  sought  to  be  enforced  against  it. 
I  do  not  say  that  he  can  recover  back  money  paid  by  the 
Canal  Company,  but  he  has  a  right  to  enquire  whether,  in 
view  of  the  forfeiture  of  the  entire  interest  by  the  bank,  there 
is  anything  due  to  the  bank  upon  the  notes  which  he  endorsed, 
and  thereby  to  ascertain  whether,  and  to  what  extent,  the  two 
notes  now  in  question  are  without  consideration. 

It  is  claimed,  by  the  assignee  of  the  bankrupt,  that,  treat- 
ing the  entire  interest  as  forfeited,  the  bank  have  already 
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been  paid  the  whole  of  the  principal  of  the  loan.  I  am  not 
fully  satisfied  that  a  small  sum,  part  of  such  principal,  is  not 
still  due.  Upon  the  proofs  taken,  the  account  would  seem  to 
stand  thus : 

Dr.  Loan §150,000  00 

Less  the  interest  or  discount  in- 
cluded in  the  notes  given  there- 
for from  time  to  time 27,117  26  $122,882  74: 

€r.  Cash  payment  by  Canal  Co . . .     $88,750  00 
Coupons  paid        "        "...      58,476  67 

Note  paid 12,798  90 

Cash  paid  on  giving  the  note 
for  $73,902  ^1,  which,  accord- 
ing to  the  testimony,  made  up 
the  whole  amount,  $76,532  19,  2,629  68 
Cash  paid  on  renewal  of  the 
note  for  $73,902  51,  when  the 
$70,000  note,  now  in  question, 
was  given 3,902  51 

$166,557  76 

From  which  are  to  be  deducted  sun- 
dry charges  to  which  these  pay- 
ments appear  to  have  been  in  part 
applied,  viz : 

Another  note  for  $25,000, 

and  interest $25,452  80 

Another  note  for  $  12,500, 

and  interest 12,726  40 

Interest  on   these  notes 

after  maturity 678  00 

Coupons    paid    by    the 
bank  for  the  company.      8,068  12 

Interest  thereon 113  25  $47,038  57  $119,519  19 

Leaving  a  balance  of  principal  due  when  the  notes 
in  question  were  endorsed  by  the  bankrupt. .       $3,363  55 


254  SOUTHERN  DISTRICT  OF  NEW  YORK, 

lo  re  Alfred  Wild,  a  Bankrupt 

To  this  extent,  of  $3,363  55,  without  interest,  it  would 
seem  the  claim  of  the  receiver  should  be  allowed,  but  the  es- 
tate of  the  bankrupt  is  entitled  to  have  the  collateral  security 
held  by  the  receiver  of  the  bank,  or  the  proceeds  thereof,  ap- 
plied to  this  balance,  in  exoneration  of  the  estate  of  the  bank- 
rupt, on  a  sale  of  a  portion  of  which,  by  order  of  the  District 
Court,  it  appears,  by  the  order  appealed  from,  $23,663  30 
has  been  already  realized. 

I  by  no  means  make  this  statement  of  the  account  as  a 
final  and  conclusive  statement.  The  proofs  on  the  part  of  the 
bank  do  not  appear  to  have  been  put  in  with  a  view  to  the 
statement  of  an  account  upon  the  principles  affirmed  in  this 
opinion.  The  value  of  the  collateral  security  held  by  the 
receiver,  or  the  proceeds  of  that  portion  thereof  which  ap- 
pears to  have  been  deposited  in  the  Trust  Company,  under  the 
order  of  the  District  Court,  ($23,663  30,)  may  be,  and  proba- 
bly are,  so  clearly  greater  than  any  balance  which  a  more  ac- 
curate statement  of  the  account  would  show  to  be  due,  upon 
the  principles  of  this  opinion,  that  any  further  expense  of  tak- 
ing proofs  and  stating  the  account  would  be  improvident  and 
wasteful.  But,  if  insisted  upon,  a  reference  may  be  had  to 
state  such  account. 

The  order  appealed  from  must  be  modified  to  conform  to 
the  foregoing  opinion. 

Everett  P,  Wheeler  and  Francis  S.  Silvester^  for  the  as- 
signee. 

Francis  N.  Bangs^  for  the  receiver. 
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The  United  States 
The  Distilleey  at  Spring  Valley,  &c. 

The  48th  section  of  the  Act  of  Jane  SOih,  1864,  (18  U.  8.  Stat,  at  Large,  240,)  a» 
amended  by  the  9th  section  of  the  Act  of  July  13th,  1866,  (14  Jd.,  Ill,)  in 
proyiding  for  a  forfeiture  of  "  tools,  implements,  instruments  itnd  personal 
property,"  is  not  limited  to  the  property  of  the  person  having  the  fraudulent 
purpose  mentioned  in  the  section,  or  to  property  constituting  part  of  the  man- 
ufacturing apparatus  used  in  the  business. 

The  22d  section  of  the  Act  of  July  20th,  1868,  (15  Id.,  184.)  as  amended  by  the 
12th  section  of  the  Act  of  June  6th,  1872,  {11  IT.  S.  Stat,  at  Large,  240,)  in 

•  proyiding  that  a  distiller  vfho  carries  on  business  after  the  time  stated,  in  a 
notice  of  suspension,  as  the  time  of  suspension,  shall  incur  the  forfeitures  pro- 
vided for  persons  who  carry  on  the  business  of  a  distiller  without  haying 
given  the  bond  required  by  law,  being  the  forfeitures  mentioned  in  the  44th 
section  of  the  same  Act,  (15  Id.,  142,)  as  amended  by  the  12th  section  of  the 
said  Act  of  June  6th,  1872,  means,  by  the  words  ''  shall  incur,"  "  shall  cause 
or  bring  on,"  and  is  not  limited  to  a  forfeiture  only  of  the  interest  of  such  dis- 
tiller in  the  things  which  are  made  the  subject  of  the  forfeitures. 

The  said  44th  section,  in  providing  for  the  forfeiture  of  the  interest  in  the  land 
on  which  a  distillery  is  situated,  of  every  person  who  knowingly  has  suffered 
or  permitted  the  business  of  a  distiller  to  be  there  carried  on,  or  who  has  con- 
nived at  the  same,  does  not  require  that  he  should  have  knowingly  suffered 
or  permitted  it  to  be  fraudulently  carried  on,  or  that  he  should  have  connived 
at  such  fraud. 

The  6th  section  of  the  Act  of  March  31st,  1868,  (15  Id.,  59,)  in  declaring  that  a 
distiller  shall  forfeit  the  distillery  and  distilling  apparatus  used  by  him, 
means,  by  the  words  "  shall  forfeit,"  "  shall  subject  to  forfeiture." 

The  19th  section  of  the  Act  of  July  20th,  1868,(16  Id.,  182,)  in  providing  that 
"  the  distillery,"  Ac,  shall  be  forfeited,  forfeits  the  property,  irrespective  of 
the  question  of  its  ownership. 

In  none  of  those  sections  is  any  proof  required  of  the  actual  complicity  of  the 
owner  of  the  property  to  be  forfeited,  in  the  fraud  or  other  thing  which  causes 
the  forfeiture. 

(Before  Woodrufv,  J.,  Southern  District  of  New  York,  August  12th,  1878.) 

WooDBOT,  J.    Tlie  distillery  at  Spring  Valley,  in  Eock- 
land  County,  New  York,  with  the  land  on  which  it  stands, 
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and  certain  land  used  for  ingress  to  and  egress  from  the  same, 
and,  also,  the  stills  and  other  apparatus,  tools,  implements, 
and  instruments  used,  fit  and  intended  for  use,  in  the  distilla- 
tion of  spirits,  were,  together  with  certain  distilled  spirits  and 
raw  materials  for  distillation,  seized,  on  the  22d  of  January, 
1873,  for  alleged  violations  of  the  internal  revenue  laws  re- 
lating to  distillers,  distillation,  and  the  taxes,  &c.,  imposed 
thereon.  Upon  such  seizure,  the  information,  in  behalf  of  the 
United  States,  in  this  cause,  was  filed  in  the  District  Court, 
and  condemnation  of  the  property  prayed  for,  as  forfeited  by 
reason  of  such  violations.  Elijah  Brown  only  appeared  herein 
as  claimant,  setting  up  his  ownership  of  the  distillery,  and  its 
fixtures,  and  the  real  estate  seized,  in  fee,  and  the  ownership 
of  the  tools,"  implements,  apparatus  and  instruments,  (other 
than  fixtures,)  provided  for,  used,  and  intended  for  use,  in  dis- 
tilling upon  the  premises,  but  making  no  claim  to  the  distilled 
spirits,  or  to  the  raw  materials  seized.  It  is  unnecessary  to 
state  the  pleadings  more  fully,  since  no  question  is  made,  on 
the  argument  herein,  that  the  pleadings  are  not  sufficient  for 
all  the  purposes  of  proof,  or  of  the  argument  of  the  questions 
raised  on  the  trial.  The  revenue  laws  alleged  to  have  been 
violated,  and  to  which  the  several  counts  in  the  information 
relate,  are,  section  48  of  the  Act  of  June  30th,  1864,  (13  U. 
S.  Stat,  at  Large^  ^^^>)  as  amended  by  the  9th  section  of  the 
Act  of  July  13th,  1866,  (14  Id.j  111,)  section  22  of  the  Act  of 
July  20th,  1868,  (15  Id.,  134,)  as  amended  by  the  12th  sec- 
tion of  the  Act  of  June  6th,  18Y2,  (17  Id,,  240,)  section  44  of 
the  last  named  Act,  (15  Id.,  142,)  as  amended  by  the  12th 
section  of  the  said  Act  of  June  6th,  1872,  section  5  of  the  Act 
of  March  3l8t,  1868,  (15  Id.,  59,)  and  section  19  of  the  said 
Act  of  July  20th,  1868,  (15  Id.,  132,)  the  provisions  of  which, 
so  far  as  material  to  the  questions  discussed,  will  be  herein- 
after stated. 

Evidence  was  given  showing  that,  on,  and  for  more  than 
three  years  prior  to,  the  day  of  the  said  seizure,  the  claimant, 
Elijah  Brown,  was  the  owner  in  fee  of  the  distillery  and  fix- 
tures and  real  estate  seized,  and  claimed  by  him  herein,  and 
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the  owner  of  the  movable  tools,  implements  and  instniipents 
used  and  fit,  and  intended  to  be  used,  for  distillation,  seized 
on  the  premises,  and  also  claimed  by  him  as  aforesaid.  Evi- 
dence was  also  given,  tending  to  show,  that,  on  the  3d  of  No- 
vember, 1870,  an  indenture  of  lease  of  the  said  lot  or  tract  of 
land  on  which  the  distillery  is  situate,  with  the  distillery 
buildings  thereon,  and  the  machinery  and  fixtures  in  said 
buildings,  was  executed  and  delivered  by  t\e  said  claimant  to 
the  copartnership  firm  of  M.  Newman  &  Companj,  (which 
consisted  of  Marcus  Newman,  Simon  Kahnweiler  and  the  said 
claimant',  Elijah  Brown,)  to  carry  on  the  business  of  a  distiller 
therewith,  for  five  years  from  the  12th  of  October,  1870,  at  a 
rent  therefor  in  money,  manure  and  distillery  slops,  a^  partic- 
ularly mentioned ;  that,  on  the  same  3d  of  November,  1870, 
the  said  Brown,  the  claimant,  executed  his  consent,  in  form  as 
required  by  the  8th  section  of  the  Act  of  July  20th,  1868,  (15 
U.  S.  Stat  (d  Large^  128,)  reciting  the  execution  of  the  said 
lease,  and,  among  other  things,  containing  as  follows :  "  I  do 
hereby  consent  that  the  leasehold  premises  aforesaid  may  be 
used  for  the  purpose  of  distilling  spirits,  subject  to  the  pro- 
visions of  law,  and  I  stipulate  and  agree  that  the  lien  of  the 
United  States  for  taxes  and  penalties  shall  have  priority  to  my 
reversionary  interest,  and  that,  in  case  of  the  forfeiture  of  the 
distillery  premises,  or  any  part  thereof,  the  title  of  the  same 
shall  vest  in  the  United  States,  discharged  from  my  claim  as 
such  reversioner  and  owner ; "  that  the  said  firm  of  M.  New- 
man &  Company  never  did  any  business  under  their  said  co- 
partnership, but,  on  or  about  the  27th  of  September,  1871,  the 
interest  of  the  said  M.  Newman  &  Company  was  transferred 
by  the  said  claimant.  Brown,  to  Marcus  Newman ;  that,  on  the 
said  27th  of  September,  1871,  the  said  claimant.  Brown,  en- 
tered into  and  executed  an  agreement  with  the  said  Marcus 
Newman,  with  covenants  relating  to  the  conditions  upon 
which  the  said  Newman  should  carry  on  the  business  of  a  dis- 
tiller at  the  said  distillery  and  premises  of  the  said  Brown, 
during  the  residue  of  the  said  leasehold  term  and  an  extension 
of  such  term,  if  desired,  and  that  said  Newman  should  have 
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the  privilege  of  procuring  a  railroad  to  be  bnilt,  and  have  a 
right  of  way  across  the  said  Brown's  land  to  his  said  distillery ; 
and  that  thereafter,  and  to  the  date  of  the  said  seizure,  the 
said  Kewman  carried  on  the  business  of  a  distiller  at  said  dis- 
tillery and  premises  under  the  said  agreement,  and  carried  it 
on  there  with  the  knowledge  of  the  said  Brown  that  it  was 
carried  on  there,  and  with  the  permission  and  sufferance  of 
the  said  Brown  tor  the  carrying  it  on  there,  and  that  such  rail- 
road was  tionstructed  and  used  as  a  way  over  or  across  the 
land  of  the  said  Brown,  for  the  purpose  of  ingress  and  egress 
to  and  from  the  said  distillery,  such  land  so  used  as  a  way  be- 
ing the  same  seized  as  such  way  and  claimed  herein  by  the 
said  B»own,  and  was  so  used  by  the  said  Newman  with  the 
like  knowledge  and  permission  of  the  said  Brown.    It  was 
also  proved,  that  all  of  the  property  claimed  by  the  said 
Brown,  other  than  the  lot  of  land  and  distillery  buildings 
thereon,  and  the  land  used  for  ingress  and  egress  as  aforesaid, 
was  property  found  in  the  distillery  buildings,  some  part 
thereof  attached  thereto  by  screws,  bolts,  elects  and  other 
fastenings,  and  the  residue  thereof  not  attached  thereto  by 
screws,  bolts  or  other  fastenings,  but  the  whole  thereof  be- 
longed to  the  claimant,  Brown,  and  was  part  of  the  manufact- 
uring apparatus  used  in  the  business  of  distilling,  supplied 
by  the  claimant.  Brown,  at  his  own  expense ;  and  that  the  said 
Marcus  Newman  filed  the  distiller's  notice  and  the  usual  dis- 
tiller's bond,  duly  approved,  and  other  papers  required  by  law, 
and  carried  on  said  business,  as  respects  the  officers  of  the  rev- 
enue, solely  in  his  own  name.    Evidence  was  also  given  tend- 
ing to  prove  violations  of  the  said  several  sections  of  the  in- 
ternal revenue  laws,  and  frauds  mentioned  therein,  during 
the  period  of  about  thirteen  months  prior  to  the  seizure,  at  the 
said  distillery,  and  other  evidence  was  offered  having  a  like 
tendency,  which,  in  harmony  with  the  ruling  of  the  Judge 
presiding  at  the  trial  in  the  District  Court,  on  the  principal 
question  of  law,  was  rejected;  but  no  evidence  was  given 
tending  to  show  that  the  claimant,  Brown,  had  any  knowledge 
of  such  frauds  or  violations  of  law,  or  of  the  intention  of  the 
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said  Newman,  or  the  persons  condneting  or  superintending 
such  business,  to  commit  such  violations  or  such  frauds,  or  that 
he  consented  to  or  connived  at  any  fraud  or  violation  of  the 
law  in  the  conduct  of  the  business,  or  otherwise  in  relation 
thereto,  or  to  the  spirits  distilled  at  the  distillery  or  found 
therein. 

It  seems  to  me  unnecessary  to  give,  in  any  further  detail, 
the  state  of  the  evidence  received,  the  exceptions  to  the  ex- 
clusion of  the  evidence  which  was  rejected,  the  numerous  re- 
quests for  specific  instructions  to  the  jury  which  were  refused, 
or«the  details  of  the  charge  which  were  given  and  excepted 
to.  A  few  extracts  from  the  charge  will  show  the  principles 
which  governed  the  conduct  of  the  trial,  and  which  entered 
into  the  various  other  rulings,  and  the  detailed  or  specific 
instructions  to  the  July,  and  these  will  exliibit  the  main  and 
controlling  question  argued  in  this  Court. 

The  Judge  charged,  that,  under  the  4:8th  section  of  the 
Act  of  June  30th,  1864-,  no  property,  other  than  personal 
property,  could  be  forfeited  ;  and,  second,  that  all  of  the  ma- 
chinery and  apparatus  and  other  things  found  in  the  distillery 
buildings,  and  on  the  distillery  premises,  used  for  and  in  con- 
nection with  the  business  of  distilling  there  carried  on,  and 
permanently  connected  with  the  soil,  or  with  anything  attached 
to  the  soil,  were  part  of  the  land,  and  so  not  forfeitable  under 
said  section ;  and,  third,  that  all  movable  articles  or  implements, 
found  in  the  distillery  or  on  the  premises,  if  constituting  part 
of  the  manufacturing  apparatus  used  in  the  business  of  dis- 
tilling, and  if  supplied  by  the  claimant,  at  his  own  expense, 
as  part  of  the  distillery  premises,  were  part  of  the  land,  and 
so  not  forfeitable,  by  reason  of  the  charges  of  the  information 
under  said  section.  The  Judge  further  charged,  that  none  of 
the  property  claimed  and  owned  by  Elijah  Brown  could  be 
forfeited  under  section  22  of  the  Act  of  July  20th,  1868,  by 
reason  of  any  violation,  by  said  Newftian,  of  the  provisions  of 
said  section,  proven  as  charged  in  the  information,  because  no 
property  is  declared  by  said  section  to  be  forfeitable,  except 
property  of  the  distiller;  that  the  distillery  and  distilling  ap- 
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paratuB  claimed  and  owned  by  the  said  Elijah  Brown  could 
not  be  forfeited  under  the  5th  section  of  the  Act  of  March 
3l8t,  1868,  although  used  by  eaid  Kewman,  in  carrying  on  the 
business  of  a  distiller,  in  defrauding  the  United  States  of  the 
tax  on  the  spirits  distilled  by  him,  becanse  no  property  is  de- 
clared by  said  section  to  be  forfeitable,  except  the  property  of 
the  distiller;  and  that,  under  the  44th  and  19th  sections  of 
the  said  Act  of  July  20th,  1868,  the  articles  or  implements 
above  described,  whether  permanently  connected  with  the 
soil,  or  movable  articles  or  implements  constituting  part  of 
the  manufacturing  apparatus  used  in  the  businees  of  distilling, 
and  supplied  by  the  claimant  at  hie  own  expense,  as  part  of  tiie 
dietillet'^'  premises,  were  part  of  the  land,  and  not  personal 
property,  within  the  meaning  of  those  sections.  The  Judge 
further  charged,  that,  in  order  to  forfeit  any  real  estate  de- 
scribed in  the  information,  and  claimed  by  said  Elijah  Brown, 
nnder  any  provision  of  the  internal  revenue  laws,  involved 
in  the  present  action,  by  which  real  estate  is,  under  any  cir- 
cumstances, made  forfeitable,  the  jury  must  be  satistied  that 
the  claimant  had  guilty  knowledge  of,  and  was  in  complicity 
with  or  connived  at,  the  fraudulent  or  unlawful  acts  or  omis- 
sions and  intents  of  the  said  Newman. 

By  these  or  other  specific  directions  the  jury  were  in- 
structed, that,  under  the  5th  section  of  the  Act  of  Mardi 
31st,  1868,  and  the  22d  section  of  the  Act  of  July  20th,  1868, 
no  property  of  the  claimant  could  be  forfeited ;  that  the  tools,. 
implements,  and  instruments,  used  in  the  work  of  distilling, 
owned  by  the  claimant,  and  furnished  at  his  own  expense 
therefor,  as  a  part  of  the  distillery  premises,  were  to  be  re- 
garded as  real  estate,  under  the  48th,  44th,  and  19th  sections 
aforesaid,  and  could  not  be  forfeited  under  the  48th  section  ; 
that,  thfi  r(>al  estate,  thus   including  such  tools,  implements, 
nts,  and  including  the  way  owned  by  the  claim- 
the  purposes  of  ingress  and  egress  to  and  from 
could  not  be  forfeited,  unless  the  jury  should 
■man  was  guilty  of  the  fraudulent  acts,  omissions, 
nentioned  in  the  aforesaid  48th,  44th,  and  19th 
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sections,  charged  in  the  information,  and  should  also  find 
that  the  claimant,  with  guilty  knowledge  of,  and  complicity 
in,  the  fraudulent  acts  and  intents  of  Newman,  suflfered  or 
permitted  the  business  to  be  carried  on  by  said  Newman 
with  such  fraudulent  intent,  or  connived  at  the  carrying  on  of 
the  same  by  .Newman,  with  such  intent ;  and,  as  to  false  en- 
tries in  books,  or  entries  omitted,  that  the  claimant  knowingly 
suffered  or  permitted  said  Newman,  or  soipe  gther  person,  to 
make  those  false  and  fraudulent  entries  or  omissions,  or  con- 
nived at  the  same. 

This  abbreviation  of  the  charge  seems  to  me  to  exhibit 
all  that  is  material  to  an  understanding  of  the  questions  herein- 
after considered.  These  instructions  were,  of  course,  under  a 
proviso,  that  the  jury  should  also  find,  as  does  not  appear  to 
have  been  denied  or  doubted,  that  Marcus  Newman  held  the 
said  distillery  premises  under  a  lease  from  the  xdaimant,  as 
lessor  and  owner  in  fee  thereof,  and  that  the  claimant  did  not 
participate  in  any  way  in  the  profits  of  the  distillery,  and  sell- 
ing of  the  liquors  manufactured  by  Newman,  but  reserved 
and  received  money,  distillery  slops,  and  manure,  as  rent  for 
the  occupation  and  use  of  the  distillery  premises. 

Although  several  questions  apparently  arise  out  of  these 
instructions,  and  some  others  out  of  the  rejection  of  evidence, 
all  would  seem  to  be  substantially  answered  by  an  answer  to 
the  principal  inquiry,  whether  the  owner  and  lessor  of  a  dis- 
.  tillery  can  be  deprived  of  his  property  without  proof  of  some 
guilty  participation  in,  or  connivance  at,  the  fraudulent  or  un- 
lawful acts  claimed  to  be  causes  of  forfeiture.  This  question 
was,  on  the  trial  in  the  District  Court,  answered  by  the 
Judge  in  the  negative,  by  what  was  tersely  stated  by  the 
counsel  for  the  claimant,  on  the  argument  herein,  to  be  the 
substance  of  the  charge  to  the  jury,  namely,  that,  where  prop- 
erty is  leased,  the  fee  cannot  be  forfeited  unless  the  owner 
knowingly  permits  it  to  be  used  fraudulently,  or  connives  at 
such  fraudulent  use.  The  correctness  of  this  is  insisted  upon, 
first,  as  being  in  accordance  with  the  proper  construction  of 
the  several  sections  of  the  Internal  Revenue  Acts  upon  which 
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the  information  proceeds ;  and,  second,  because  the  contrary 
would  make  the  law  declaring  such  forfeiture  unconstitu- 
tional. 

Tb  determine  the  true  construction  of  the  several  sections 
counted  upon,  their  language,  the  intent  apparent  therein, 
and  the  general  scope  and  design  of  the  Legislature,  manifest 
when  other  provisions  of  the  Acts  are  also  brought  into  view, 
may  all  be  useful ;  and  it  will  be  convenient  to  state  the  sub- 
stance of  the  sections  to  be  construed,  in  the  order  in  which 
they  are  counted  upon. 

The  48th  section  of  the  Act  of  June  30th,  1864,  as 
amended  in  1866,  declares,  that  "all  goods,  wares,  merchan- 
dise, articles  or  objects,  on  which  taxes  are  imposed  by  the 
provisions  of  law,  which  shall  be  found  in  the  possession  or 
custody,  or  within  the  control,  of  any  person  or  persons,  for 
the  purpose  of  being  sold  or  removed  by  such  person  or  per- 
sons in  fraud  of  the  internal  revenue  laws,  or  with  design  to 
avoid  payment  of  said  taxes,  may  be  seized  *  *  *  *  and  the 
same  shall  be  forfeited  to  the  United  States ;  and,  also,  all 
raw  materials  found  in  the  possession  of  any  person  or  per- 
sons intending  to  manufacture  the  same  into  articles  of  a  kind 
subject  to  tax,  for  the  purpose  of  fraudulently  selling  such 
manufactured  acticles,  or  with  design  to  evade  the  payment 
of  said  tax  ;  and,  also,  all  tools,  implements,  instruments  and 
personal  property  whatsoever,  in  the  place  or  building,  or 
within  any  yard  or  enclosure,  where  such  articles  or  such  raw 
materials  shall  be  found,  may  also  be  seized  by  any  collector 
or  deputy  collector  as  aforesaid,  and  the  same  shall  be  forfeited 
as  aforesaid."  In  view  of  the  rulings  had  upon  the  trial,  two 
observations  upon  this  section  are  immediately  pertinent — 
first,  there  is  no  word  nor  phrase  therein  that  describes  the 
tools,  implements,  instruments  and  personal  property  whatso- 
ever, as  owned  by  the  person  or  persons  having  the  fraudulent 
purpose.  "  All  tools,  implements,  instruments  and  personal 
property  whatsoever^  in  the  place,"  &c.,  literally  excludes  any 
inquiry  into  the  ownership  or  title ;  and,  second,  no  distinc- 
tion is  made  between  tools,  implements  and  instruments  con- 
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Btituting  part  of  the  mancifactariiig  apparatus  used  in  the 
business,  and  other  tools,  implements  and  instruments  there 
for  some  other  purpose.  Possibly,  under  this  section,  fixtures 
may  not  be  deemed  included  in  the  words  "  tools,  implements 
and  instruments,"  which  are  more  apt  to  describe  articles 
movable  and  not  attached  to  the  freehold.  But,  if  neither 
fixtures  nor  movable  articles  used  in  the  conduct  or  carrying 
on  of  a  manufacturing  business  are  meant,  it  is  obvious,  that, 
in  general,  the  terms,  "all  tools,  implements  and  instru- 
ments," would  have  no  operation,  for  such  tools,  &c.,  are  not 
usually  found  in  a  manufactory,  intended  for  use  elsewhere ; 
and,  on  the  contrary,  where,  in  speaking  of  an  intent  to 
manufacture  raw  materials  into  articles  subject  to  tax,  Con- 
gress provided  for  the  forfeiture  of  "  all  tools,  implements 
and  instruments  *  *  in  the  place,"  there  would  seem  to  be 
a  presumption  that  the  tools,  implements  and  instruments 
provided  for,  and  to  be  used  in,  such  manufacture,  were 
prominently  in  view. 

The  22d  section  of  the  Act  of  July  20th,  1868,  as 
amended  by  the  Act  of  1872,  after  providing  that  any  dis- 
tiller desiring  to  suspend  work  in  his  distillery  may  give 
notice  in  writing,  stating  when  he  will  suspend,  and  that  no 
distiller,  after  having  given  such  notice,  shall,  after  the  time 
stated  therein,  carry  on  the  business  of  a  distiller  on  said 
premises,  until  he  shall  have  given  another  notice  in  writing, 
stating  the  time  when  he  will  resume  work,  declares,  that 
"  any  distiller,  after  the  time  fixed  in  said  notice  declaring  his 
intention  to  suspend  work,  who  shall  carry  on  the  business  of 
a  distiller  on  said  premises,  or  shall  have  mash,  wort  or  beer 
in  his  distillery,  or  on  any  premises  connected  therewith,  or 
who  shall  have  in  his  possession,  or  under  his  control,  any 
mash,  wort  or  beer,  with  iiitent  to  distil  the  same  on  said 
premises,  shall  incur  the  forfeitures  and  be  subject  to  the 
same  punishment  as  provided  for  persons  who  carry  on  the 
business  of  a  distiller  without  having  given  the  bond  required 
by  law."  The  forfeitures  here  referred  to  are  declared  in  the 
44th  section  of  the  same  Act,  to  be  hereafter  stated.    The 
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doubt,  however,  of  the  meaning  of  this  22d  section,  if  any,  arises 
mainly  f5pom  the  nse  of  the  word  ''  incur."  The  44th  section  em- 
ploys other  language.  It  declares  that  certain  specified  things 
"  shall  be  forfeited."  Now,  under  the  22d  section,  does  the 
language,  "shall  incur  the  forfeitures,"  mean,  shall  bring  into 
operative  effect  the  forfeitures  denounced  in  the  44th  section, 
or  does  it  mean  that  he  shall  forfeit  his  interest  in  the  things 
so  mentioned  in  the  44th  section  ?  "When  a  distiller  incurs  a 
forfeiture,  it  would  seem,  that,  literally,  he  subjects  himself 
to  it,  and  not  that  he  brings  it  on  another ;  but,  in  connection 
with  the  44th  section,  it  may  well  mean,  that  the  acts  de- 
scribed in  the  22d  section  shall  have  the  same  operation  and 
effect,  in  respect  of  forfeiture,  as  those  which  produce  forfeit- 
ures under  the  44th  section ;  in  oth^r  words,  the  forfeitures 
shall  be  the  same  in  each  case — ^he  shall  thereby  cause,  or 
bring  on,  the  forfeitures,  &c.  The  consideration  of  the  gen- 
eral scheme  and  purpose  of  the  law  will  bear  significantly 
upon  this. 

This  44th  section  of  the  same  Act  declares,  that  "  any  per- 
son *  *  *  who  shall  carry  on  the  business  of  a  distiller, 
without  having  given  bond  as  required  by  law,  or  who  shall 
engage  in  or  carry  on  the  business  of  a  distiller,  with  intent 
to  defraud  the  United  States  of  the  tax  on  the  spirits  distilled 
by  him,  or  any  part  thereof,  shall,  for  every  such  offence,  be 
fined  *  *  *  and  imprisoned  *  *  *.  And  all  dis- 
tilled spirits  or  wines,  and  all  stills  or  other  apparatus,  fit  or 
intended  to  be  used  for  the  distillation  *  *  of  spirits,  *  * 
owned  by  such  person,  wherever  found,  and  all  distilled  spirits 
or  wines  and  personal  property  found  in  the  distillery,  *  * 
.  or  in  any  building,  room,  yard,  or  enclosure  connected  there- 
with, and  used  ^-ith  or  constituting  a  part  of  the  premises, 
and  all  the  right,  title,  and  interest  of  such  person  in  the  lot 
or  tract  of  land  on  which  such  distillery  is  situated,  and  all 
right,  title,  and  interest  therein  of  every  person  who  know- 
ingly has  suffered  or  permitted  the  business  of  a  distiller  to 
be  there  carried  on,  or  who  has  connived  at  the  same,  and  all 
personal  property  owned  by,  or  in  the  possession  of,  any  per- 
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son  who  has  permitted  or  suffered  any  building,  yard,  or 
enclosure,  or  any  part  thereof,  to  be  used  for  the  purposes  of 
ingress  or  egress  to  or  from  such  distillery,  which  shall  be 
found  in  any  such  building,  yard,  or  enclosure,  and  all  the 
right,  title,  and  interest  of  every  person  in  any  premises  used 
for  ingress  or  egress  to  or  from  such  distillery,  who  has  know- 
ingly suffered  or  permitted  such  premises  to  be  used  for  such 
ingress  or  egress,  shall  be  forfeited  to  the  United  States."  In 
this  section  Congress  seem  to  have  anticipated  a  possible 
discussion,  whether  it  was  intended  to  forfeit  property  found 
upon  the  premises  or  used  for  the  purposes  of  distillation,  not 
belonging  to  the  distiller,  and  to  have  purposely  been  so 
explicit  as  to  preclude  inquiry  into  mere  questions  of  title, 
and,  at  the  same  time,  in  respect  to  the  real  estate,  to  protect 
one  whose  land  under  lease  or  out  of  possession,  may,  with- 
out his  knowledge  or  consent,  or,  perhaps,  even  against  his 
will,  when  he  has  no  power  to  prevent,  be  used  in  or  for  the 
purposes  of  a  distillery.  Thus,  the  forfeiture  is,  first,  of 
spirits,  wines,  stills  and  other  apparatus  owned  by  the  dis- 
tiller, wherever  found  ;  secondly,  of  all  distilled  spirits,  wines, 
and  personal  property  found  in  the  distillery,  or  in  any 
building,  &c.,  connected  therewith,  and  used  with  or  consti- 
tuting a  part  of  the  premises.  This  second  forfeiture  is  de- 
clared irrespective  of  ownership.  It  plainly  includes  prop- 
erty not  owned  by  the  distiller.  All  spirits,  wines,  stills  and 
other  apparatus  owned  by  the  distiller  had  already  been 
declared  forfeited,  whether  found  on  the  distillery  premises  or 
not.  It  would  have  been  meaningless  to  declare  again, 
second,  that  the  same  should  be  forfeited  when  found  there. 
Spirits,  &c.,  owned  by  the  distiller,  are  brought  into  distinct 
contrast  with  the  other  spirits,  &c.,  named.  The  latter  are 
only  forfeited  when  found  on  the  distillery  premises;  the 
former  are  forfeited  wherever  found.  Owners  of  personal 
property  may,  in  general,  be  presumed  to  know  where  it  is, 
to  know  for  what  purposes  the  place  is  used,  and  to  be  com- 
petent to  protect  it.  Indeed,  when  the  practical  conduct  of 
the  business  of  distilling  is  brought  into  view,  the  probability 
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is,  by  no  means,  slight,  that  spirits  and  other  personal  property- 
found  on  the  distillery  premises  have  some  connection  with  or 
relation  to  the  very  business  carried  on,  as,  e,  g.j  the  product 
thereof,  the  implements  therefor,  or  instruments  used  in 
some  manner  in  aid  thereof,  cattle,  hogs,  &c.,  fed  therefrom, 
and  the  like,  all  of  which  tend  to  its  encouragement.  The 
forfeiture  is,  third,  of  all  the  right,  title,  and  interest  of  the 
distiller  in  the  lot  or  tract  of  land  on  which  such  distillery  is 
situated ;  and,  fourth,  all  right,  title,  and  interest  of  every 
person  who  knowingly  has  suffered  or  permitted  the  business 
of  a  distiller  to  be  there  carried  on,  or  has  connived  at  the 
same.  Here,  again,  the  distinction  between  the  distiller's 
property  and  the  property  of  others  is  declared.  Interests  in 
real  estate  are  various,  present,  future,  vested,  and  contingent. 
The  title  may  be  in  one,  the  present  lawful  possession  and 
control  may  be  in  another.  The  interest  or  title  of  no  one 
ought  to  be,  and  by  this  section  is  not,  exposed  to  forfeiture, 
unless  there  is  voluntary  permission  or  sufferance  that  the 
premises  be  used  for  the  business  which  was  here  regulated, 
or  there  was  connivance  at  its  use  for  that  business.  But,  an 
owner  using  the  premises  as  a  distillery  himself,  and  an  owner 
voluntarily  permitting  his  premises  to  be  used  as  a  distillery, 
or  conniving  at  such  use,  might,  without  great  impropriety, 
be  placed  on  the  same  footing.  Their  relation  to  a  Govern- 
ment legislating  to  suppress  frauds  in  that  very  business  is 
not  very  widely  different.  At  least,  the  Government  might 
cast  upon  such  owners  responsibility  for  the  use  of  their  own 
property ;  and  that  it  was  the  intention  of  this  law  to  do  so 
will  appear  in  the  progress  of  the  discussion. 

One  word,  however,  seems  to  be  called  for,  in  this  place, 
relative  to  the  terms,  "has  connived  at  the  same."  It  is 
argued,  that  this  means,  connived  at  the  fraud  or  intent  to 
defraud.  Neither  the  terms  used  nor  their  connection  war- 
rant any  such  interpretation.  The  interest  of  one  who  permits 
the  business  of  a  distiller  to  be  there  carried  on  is  forfeited. 
That  language  is  entirely  explicit;  and,  connived  at  "the 
same  "  means,  connived  at  the  carrying  on  of  the  business  of 
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a  distiller  there.  There  was  reason  for  using  the  word. 
Sometimes,  express  permission  and  knowledge  could  be 
proved ;  but,  often,  it  might  be  diflSeult  to  go  further  in 
proof  than  to  show  connivance  at  the  carrying  on  of  the  busi- 
ness. When,  next,  the  section  declares  the  forfeiture  of  all 
personal  property  owned  by,  or  in  possession  of,  any  person 
who  has  "permitted"  or  "suffered"  any  building,  yard,  or 
enclosure,  or  any  part  thereof,  to  be  used  for  purposes  of  in- 
gress 01'  egress  to  or  from  such  distillery,  which  shall  be 
found  in  any  such  building,  yard,  or  enclosure,  and  of  all  the 
right,  title,  and  interest  of  every  person  in  any  premises  used 
for  ingress  or  egress  to  or  from  such  distillery,  who  has  know- 
ingly suffered  or  permitted  such  premises  to  be  used  for  such 
ingress  or  egress,  nothing  is  said  about  connivance.  It  is 
enough  that  it  provides  for  the  knowing  permission  or  suffer- 
ance of  the  use  for,  or  in  aid  of,  the  business  of  distilling. 
The  great  facility  of  concealing  the  business  of  distilling  in  rear 
buildings  and  in  cellars,  and  in  places  only  accessible  through 
other  buildings'  or  passages  through  the  property  of  others, 
and,  particularly,  in  cities,  no  doubt  makes  this  provision  an 
important  one. 

I  pass  to  the  next  section  counted  upon,  the  5th  section  of 
the  Act  of  March  31st,  1868,  which  declares,  that "  every  per- 
son engaged  in  carrying  on  the  business  of  a  distiller,  who 
shall  defraud,  or  attempt  to  defraud,  the  United  States  of  the 
tax  on  the  spirits  distilled  by  him,  or  any  part  thereof,  shall 
forfeit  the  distillery  and  distilling  apparatus  used  by  him,  and 
all  raw  materials  for  the  production  of  distilled  spirits,  found 
in  the  distillery  and  on  the  distillery  premises."  It  is  per- 
tinent to  observe  here,  that  not  a  word  is  said  touching  the 
ownership  of  the  subjects  of  forfeiture ;  that,  whereas,  else- 
where, stills  and  property  owned  by  the  distiller  are  men- 
tioned as  forfeited,  and  the  right,  title,  and  interest  of  the 
distiller  in  the  premises  is  spoken  of,  here  it  is  the  distillery 
and  distilling  apparatus  used  by  him  that  are  mentioned — not 
necessarily  owned  by  him,  but  used  by  him — and  all  spirits 
and  raw  materials  found  on  the  premises.     The  criticism  is, 
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doubtless,  possible,  that,  by  the  terras,  "  shall  forfeit,"  Con- 
gress mean,  that  he,  and  he  only,  shall  be  subjected  to  loss; 
and  that  a  person  can  only  forfeit  that  which  he  has,  or  has  a 
right  to  keep — ^his  own.  If  this  section  declared  the  only 
forfeiture  found  in  this  system  of  laws,  there  would  be  some 
plausibility  in  this  verbal  criticism ;  but,  read  as  a  part  of  a 
system,  and,  especially,  in  connection  with  the  other  sections 
already  adverted  to,  and  with  still  others  not  involved  in  this 
case,  a  broader  meaning  must  be  given  thereto.  It  means, 
that  he,  by  his  fraud,  subjects  to  forfeiture  the  property  men- 
tioned. 

The  remaining  section  referred  to  in  the  information  is 
the  19th  section  of  the  before-named  Act  of  July  20th,  1868. 
It  requires,  that  "  every  person  making  or  distilling  spirits,  or 
owning  any  still,  boiler,  or  other  vessel  used  for  the  purpose 
of  distilling  spirits,  or  having  such  still,  boiler,  or  other  vessel 
so  used  under  his  superintendence,  either  as  agent  or  owner, 
or  using  any  such  still,  boiler,  or  other  vessel,  shall,  from 
day  to  day,  make,  or  cause  to  be  made,  true  and  exact  entry, 
in  a  book  or  books  to  be  kept  by  him,"  of  various  particulars 
touching  the  kinds  and  quantities  of  materials  used,  and  the 
procurement  thereof,  the  fuel,  water  and  ice  purchased,  &c., 
the  grain  used,  and  various  other  particulars  tending  to  show, 
or  enable  the  officers  of  the  revenue  to  ascertain,  the  amount 
of  tax,  &c.  It  then  requires  the  distiller  to  render  an  account, 
and  that  the  distiller,  or  principal  manager  of  the  distillery, 
shall  make  oath  to  such  return  in  a  form  prescribed,  the  book 
to  be  always  kept  at  the  distillery,  and  to  be  always  open  to 
the  inspection  of  any  revenue  officer,  &c.,  and  provides  that,' 
"  if  any  false  entry  shall  be  made,  or  any  entry  shall  be 
omitted  therefrom,  with  intent  to  defraud,  or  to  conceal  from 
the  revenue  officers  any  fact  or  particular  required  to  be 
stated  or  entered  in  either  of  said  books,  or  to  mislead  in  ref- 
erence thereto,  or  if  any  distiller,  as  aforesaid,  shall  omit  or 
refuse  to  provide  either  of  said  books,  or  shall  cancel,  oblit- 
erate, or  destroy  any  part  of  either  of  such  books,  or  any  entry 
therein,  with  intent  to  defraud,  or  shall  permit  the  same  to 
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be  done,  or  such  books,  or  either  of  them,  be  not  produced 
when  required  by  any  revenue  officer,  the  distillery,  distilling 
apparatus,  and  the  lot  or  tract  of  land  on  which  it  stands,  and 
all  personal  property  of  everj  kind  and  description  on  said 
premises,  used  in  the  business  there  carried  on,  shall  be  for- 
feited to  the  United  States."  I  place  no  especial  stress  updn 
the  circumstance,  that  this  section  begins  with  the  declaration 
that  every  person,  whether  making  or  distilling  spirits,  or 
owning  a  still,  boiler,  or  other  vessel  used  for  the  purpose  of 
distilling,  shall  make,  or  cause  to  be  made,  the  entries  speci- 
fied ;  and  yet  this  is  in  harmony  with  the  general  design,  else- 
where shown,  to  make  the  owner  of  machinery  and  apparatus 
easily  used  for  defrauding  the  Government,  conveniently  em- 
ployed in  the  perpetration  of  frauds,  which  the  Government 
was  struggling,  by  the  most  careful,  minute,  and  stringent 
precautions,  to  prevent,  responsible,  in  a  large  degree,  for  the 
manner  in  which  his  own  machinery  and  apparatus  was  used, 
whether  by  himself,  or  by  others  to  whom  he  should  entrust 
it  for  use.  The  observations  ^already  made  upon  some  of  the 
other  sections,  and  the  terms  in  which  specific  things  are  de- 
clared forfeited,  are  pertinent  to  this  section,  both  as  to  real 
and  personal  estate  ;  and,  in  this  place,  I  desire  only  to  add, 
that,  if  Congress  designed  to  declare  such  forfeiture,  irrespect- 
ive of  the  question  of  ownership,  and  so  as  to  exclude  any 
inquiry  into  the  title  to  the  property,  words  more  explicit  and 
unqualified  could  hardly  have  been  employed. 

The  Court  cannot  be  controlled  by  the  supposed  or  real 
harshness  of  these  enactments.  Considerations  founded  in  the 
suggestion  of  hardship  are  for  the  Legislature.  If  the  law  be 
valid,  the  Courts  cannot  refuse  to  carry  it  into  efiect.  If  the 
law  is  explicit  and  clear,  construction  cannot  be  permitted  to 
destroy  its  meaning.  Nor  is  it  the  duty  of  Courts  to  apologize 
for  the  law  ;  and  yet  it  seems  obvious,  that,  in  these  laws,  in 
relation  to  distillers,  distilleries,  and  distilled  spirits,  there  ap- 
pears, in  successive  enactments,  amendments,  change  and  in- 
crease of  penalties,  punishments,  and  forfeitures,  with  greater 
minuteness  and  greater  comprehensiveness,  from  time  to 
time,  a  violent  struggle  to  restrain  or  regulate  and  control  a 
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business  heavily  taxed,  in  which  there  are  extraordinary 
temptations  to  fraud,  and  more  than  usual  facilities  for  its 
perpetration.  If  we  now  look  to  the  purpose  and  intent  of 
Congress,  manifested  in  the  general  scheme  of  the  legisla- 
tion on  the  subject,  we  shall  find  light  and  aid  in  the  inter- 
pretation of  the  sections  which  have  already  been  commented 
upon,  and  confirming  what  has  been  suggested  as  to  each, 
with  especial  reference  to  the  question,  whether  Congress  in- 
tended tliat  property  should  be  forfeited,  in  any  case,  without 
proof  of  the  actual  complicity  of  the  owner  in  the  alleged 
fraud.  Not  only  so,  the  views  already  expressed  are  not  only 
confirmed,  but  the  other  provisions  of  the  law  go  very  fer  to 
relieve  the  statutes  from  any  apparent  hardship  or  unreason- 
ableness, in  forfeiting  the  property  of  one  for  frauds  com- 
mitted by  another. 

By  the  Act  of  July  20th,  1868,  (15  IT.  S,  Stat,  at  Large, 
125,)  the  subject  of  the  taxation  of  distilled  spirits  was  very 
largely  revised,  and,  by  the  first  section,  the  intent  to  hold  the 
owners  of  distilleries  to  some  responsibility  for  the  use  which 
should  be  made  of  them,  whether  by  themselves  or  others,  is 
declared,  by  making  every  proprietor  of  a  distillery,  &c.,  and 
every  person  interested  in  the  use  thereof,  jointly  and  sever- 
ally liable  for  the  taxes  imposed  by  law  on  the  distilled 
spirits  produced  therefrom,  and  the  tax  is  declared  a  first  lien 
on  the  spirits  distilled,  the  distillery  used  for  distilling  the 
same,  the  stills,  vessels,  fixtures,  and  tools  therein,  and  on  the 
lot  or  tract  of  land  whereon  the  said  distillery  is  situated,  to- 
gether with  any  building  thereon.  Section  5  requires  every 
person  having  in  his  possession,  custody,  or  control,  any  still 
or  distilling  apparatus  set  up,  to  register  the  same,  and  de- 
clares that  any  still  or  distillery  apparatus  not  so  registered, 
with  all  personal  property  in  the  possession  or  control  of  such 
person,  and  found  in  the  building,  yard,  or  enclosure,  shall  be 
forfeited.  Here  it  will  be  seen  that  the  law  takes  hold  of  the 
property,  whoever  owns  it,  and  makes  it  imperative  that  the 
owner  shall  see  that  the  law  is  observed. 

In  view  of  the  lien  contemplated,  and  of  the  forfeitures 
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and  penalties  pronounced  in  the  Act,  Congress  did  not  fail  to 
Bee  that  there  might  be  cases,  in  which  prior  valid  liens  might 
exist  upon  the  property,  in  favor  of  persons  who  could  not 
control  its  use,  and  whose  interests  ought  not  to  be  affected  by 
the  sole  act  of  another,  nor,  also,  to  see  that  there  might  be 
many  eases  in  which  the  legal  possession  might  be  in  holders 
for  a  term  of  years,  or  having  other  temporary  control,  where 
the  owners  of  the  reversion,  remainder  or  other  future  or 
contingent  estate  or  interest  had  no  lawful  riglit  to  interfere 
with  the  present  use  of  the  property,  nor  that  there  might  be 
cases  in  which  the  title,  or  some  interest,  was  lield  hy  femes 
covert^  minors  or  other  persons  under  disability.     It  was, 
therefore,  determined  not  to  permit  the  business  of  distilling 
to  be  carried  on,  unless,  nor  until,  all  impediments  to  the 
creation  and  enforcement  of  a  contemplated  lien,  as  well  for 
penalties  as  taxes,  and  all  impediments  to  the  enforcement  of 
forfeitures,  were  removed  ;  and  this  was  important  to  prevent 
any  suggestion  that  the  law  violated  the  Constitution,  or  its 
fundamental  principles,  and,  also,  to  hinder  any  allegation 
that  property  had  been  forfeited  belonging  to  one  who  had 
not  consented  voluntarily  to  place  it  within  the  operation  of, 
and  make  it  expressly  subject  to,  the  law.     Accordingly,  by 
the   8th  section,  it  is  provided,  that  no  bond  of  a  distiller 
shall  be  approved,  unless  he  is  the  owner  in  fee,  unincumbered 
by  any  mortgage,  judgment  or  other  lien,  of  the  lot  or  tract 
of  land  on  which  the  distillery  is  situated,  or  unless  he  files 
with  the  assessor,  in  connection  with  his  notice  of  intention 
to  commence  the  business,  the  written  consent  of  the  owner  of 
the  fee,  and  of  any  mortgagee,  judgment  creditor,  or  other 
person  having  a  lien  thereon,  duly  acknowledged,  that  the 
premises  may  be   used  for  the  purpose  of  distilling  spirits, 
subject  to  the  provisions  of  law,  and  expressly   stipulating 
that  the  lien  of  the  United  States  for  taxes  and  penalties 
shall  have  priority  of  such  mortgage,  judgment  or  other 
incumbrance,  and  that,  in  case  of  the  forfeiture  of  the  dis- 
tillery premises,  or  any  part  thereof,  the  title  of  the  same 
shall  vest  in  the  United  States,  discharged  from  any  such 
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mortgage,  judgment  or  other  incumbrance.  "What  could 
possibly  more  distinctly  exhibit  the  intent  to  look  to  the 
property  for  security,  to  hold  the  property  to  the  fulfilment 
of  all  the  requirements  of  the  law,  to  forfeit  the  property  and 
all  the  title  and  interest  of  owner,  lessee,  and  incumbrancers, 
whenever  forfeiture  was  denounced?  Without  such  inten- 
tion, what  useful  purpose  does  this  consent  of  an  owner  to 
the  use  of  the  premises  as  a  distillery  serve  ?  Is  it  an  idle 
form  ?  It  is  suggested  that  it  means  consent  of  the  owner  to 
a  forfeiture  for  any  cause  for  which  the  property  of  an  owner 
can  lawfully  be  forfeited.  Then  it  is  a  useless  paper.  For 
such  a  cause  the  title  and  interest  of  an  owner  may  be 
forfeited  as  well  without  as  with  his  consent.  It  was  intended 
^not  merely  to  obviate  cavil  about  the  invasion  of  the  rights 
of  the  innocent,  in  violation  of  the  alleged  principle,  that  no 
man  shall  suflfer  for  the  offence  of  another,  (which,  we  may  be 
permitted  to  say,  is,  by  no  means,  of  universal  application,) 
but  it  was  intended  to  close  the  mouth  of  the  owner  in 
advance,  and  meet  his  claim  by  the  exhibition  of  his  voluntary 
consent  that  the  use  of  his  property  for  a  distillery  shall  be 
subject  to  the  provisions  of  law,  by  his  express  stipulation, 
(given  in  advance,  and  as  a  consideration  for  the  license 
granted,)  that,  in  case  of  forfeiture,  that  is,  of  any  forfeiture 
declared  by  law,  the  title  shall  vest  in  the  United  States. 
The  act  of  the  owner  is  voluntary.  His  stipulation  is,  in  its 
nature,  and,  so  far  as  any  constitutional  question  is  involved, 
his  stipulation  is,  in  effect,  that  the  forfeitures  shall  have 
operation  notwithstanding  his  ownership.  The  case  is  not 
so  hard  as  many  forfeitures  under  revenue  laws  enforced 
in  cases  of  smuggling  and  the  like,  against  the  means,  in- 
strument, vessel  or  vehicle  by  aid  of  which  the  l^w  is  violated. 
As  in  those  cases,  this  law  holds  the  rem,  and  treats  it  as 
guilty,  and  the  owner  here  has,  moreover,  volmitarily  stipu- 
lated, in  advance,  that  it  may  be  so  held. 

The  Act  then  provides  for  the  case  pf  a  distillery  erected 
prior  to  the  passage  of  the  Act,  and  held  for  a  terra  of  years 
only.    In  such  case,  the  tenant  might  not  be  able  to  procure 
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the  consent  of  the  owner  of  the  remainder  or  reversion. 
That  he  may  not  for  that  reason  be  deprived  of  the  lawful 
use  of  his  distillery,  and  may  have  due  license  to  distil,  the 
tenant  is  permitted  to  give  bond  for  the  full  value  of  the 
property,  to  be  enforced  in  case  the  distillery,  &c.,  should  be 
forfeited,  and  so,  where  the  fee,  or  a  mortgage  or  other  in- 
cumbrance, belongs  to  a  ferne  coverty  infant,  a  lunatic,  or  one 
who  is  disabled  to  give  such  consent,  such  bond  may  be 
given.  Why  all  this,  if  it  is  only  the  interest  of  the  tenant 
which  is,  in  any  event,  to  be  forfeited,  for  his  violation  of  the 
law  ?  The  construction  contended  for  makes  this  procurement 
of  consent,  and  the  giving  of  a  bond  in  lieu  thereof,  an  ab- 
surdity. 

Then  follow  various  provisions  prescribing  penalties,  de- 
claring liens  and  the  various  forfeitures  which  have  above 
been  commented  upon,  and  others.  Section  37  is  an  illustra- 
tion of  one  forfeiture  declared,  in  close  analogy  to  many 
which  result  from  the  breach  of  laws  against  smuggling.  It 
forbids  the  removal  of  spirits  after  sunset  and  before  sunrise, 
and  declares,  that,  in  case  of  violation,  the  spirits,  together 
with  any  vessel  containing  the  same,  and  any  horse,  cart, 
boat,  or  other  conveyance  used  in  the  removal  thereof,  shall 
be  forfeited  to  the  United  States ;  and  section  55,  as  amended 
by  the  12th  section  of  the  said  Act  of  1872,  provides,  that, 
where  spirits  which  have  been  withdrawn  and  shipped  for 
exportation  shall  be  intentionally  relanded  within  the  United 
States,  the  spirits,  the  vessel  from  which  the  same  were  re- 
landed,  and  all  boats,  vehicles,  horses  or  other  animals  used 
in  relanding  and  removing  such  spirits,  shall  be  forfeited. 
No  question  of  ownership  is  made.  It  is  expected  that  the 
owner  of  property  will  see  to  the  use  made  of  it,  at  his  peril. 
Other  parts  of  the  Act  might  be  referred  to,  and  words  might 
be  largely  multiplied  upon  the  need  of  stringent  provisions 
to  protect  the  Government  from  frauds  and  evasions  of  the 
law,  and  the  slight  restraint  that  would  exist  when  only  a 
forfeiture  of  a  holding  at  will,  or  at  suflTerance,  of  from  month 
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to  month,  or  ev^en  from  year  to  year,  was  all  that  is  to  be  ap- 
prehended. 

Bnt,  enongh  and  more  than  enough  has  been  said  to  ex* 
press  the  opinion  that  the  trial  below  proceeded  upon  an 
erroneous  interpretation  of  the  law  governing  the  rights 
of  the  parties.  Under  the  views  here  expressed,  it  may 
not  be  of  any  materiality  to  discriminate  between  fixtures 
and  movable  articles,  tools,  implements,  and  instruments 
used  in  the  distillery.  It  is  probable  that  the  instruction  to 
the  jury  to  treat  the  latter  as  real  estate,  for  the  purposes  of 
the  trial,  grew  out  of  the  other  instruction,  that  the  property 
of  the  owner  could  not  be  forfeited  unless  the  owner  was  a 
party  to  the  fraud,  or  in  complicity  with  the  distiller  therein. 
Under  the  views  expressed  in  this  opinion,  the  question 
raised  thereupon  is,  probably,  not  material.  It  is,  however, 
proper  to  say,  that,  if  a  case  be  made  in  which  tools,  imple- 
ments, instruments  and  personal  property  found  on  the  prem- 
ises are  forfeited,  I  see  no  ground  on  which,  by  calling  them 
real  estate,  or  part  of  the  distillery  apparatus,  they  can  be 
withdrawn  and  saved. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered. 

Thomas  Simons^  {Assistant  District  Attorney^)  for  the 
United  States. 

George  T.  Curtis^  for  the  claimant. 


Chablks  a.  Sillimak 

^      vs. 

Ths  Tboy  and  West  Tbot  BfimGE  Company  and  othbbs.    In 

Equht. 

Ad  iDJTinctioD  being  asked,  to  restrain  the  bnilding  of  a  bridge  across  the  Hud- 
son river,  between  the  city  of  Troy  and  the  Tillage  of  West  Troy,  on  the 
ground  that  the  bridge  would  essentially  obstmct  the  navigation  of  the  river, 
and  would  interfere  with  .the  use  by  the  pluntiff  of  vessels  owned  by  him, 
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enrolled  and  licensed  for  the  coasting  trade  by  the  United  States,  the  Court 
held,  as  matter  of  fact,  on  the  evidence,  that  the  erection  of  the  bridge,  as 
proposed,  with  piers,  would  not  create  shoals  or  bars,  and  that,  with  two 
draws,  each  111  feet  wide  in  its  opening,  and  with  an  elevation  of  82  feet 
above  ordinary  tide-water,  the  bridge  would  not  materially  obstruct  the  navi- 
gation of  the  river,  and  that  the  injanction  must  be  refused. 
The  .cases  reviewed,  on  the  subject  of  when  a  bridge  over  a  navigable  stream 
will  be  regarded  as  an  interference  with  commerce  among  the  States. 

(Before  Hunt,  J.,  Northern  District  of  New  York,  August  Idth,  1878.) 

This  was  a  motion  for  a  preliminary  injunction,  to  restrain 
the  defendants  from  proceeding  in  building  a  bridge  across 
the  Hudson  river,  between  the  city  of  Troy  and  the  village 
of  West  Troy,  and-  was  founded  upon  the  pleadings  and 
affidavits. 

WUliam  A.  Beach  and  Robert  H,  McClellan^  for  the 
plaintiff. 

Jloscoe  ConMing  and  Esek  Gowen^  for  the  defendants. 

Hunt,  J.  The  bill  of  complaint  in  this  case  was  filed 
in  October,  1872.  It  alleges  the  passage  of  an  Act  by  the 
Legislature  of  the  State  of  New  Tort,  in  April,  1872,  au- 
thorizing the  construction  by  the  defendants  of  a  bridge  across 
the  Hudson  river,  from  the  foot  of  Congress  street,  in  the  city 
of  Troy,  of  not  less  than  thirty  feet  elevation  above  ordinary 
tide-water,  with  a  draw  of  sufficient  width  to  allow  of  two 
openings  therein,  of  not  less  than  one  hundred  feet  in  width, 
and  sets  forth  the  whole  of  the  Act  on  the  subject.  It  alleges, 
that  the  plaintiff  is  a  citizen  of  the  State  of  New  Jersey,  and 
is  part  owner  of  the  barge  St.  Nicholas,  and  of  the  canal-boat 
Amelia  Curtis ;  that  the  barge  and  the  canal-boat  are  duly 
enrolled  as  United  States  vessels,  and  licensed  to  carry  on  the 
coasting  trade,  and  are  engaged  in  that  trade ;  that  Troy  is  a 
port  of  delivery ;  that  the  tide  ebbs  and  flows  in  the  Hudson 
river  above  Congress  street,  and  in  front  of  the  whole  city  of 
Troy ;  that  the  Bridge  Company  have  contracted  with  the 
other  defendants  to  build  the  bridge ;  and  that  they  intend  to 
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erect  the  same,  and  are  proceeding  in  the  construction  there- 
of.    The  bill  describes  the  character  of  the  river,  its  channels 
and  commerce,  and  the  vessels  engaged  in  it,  the  city  of  Troy 
and  its  surroundings,  and  charges  that  the  proposed  bridge 
will  essentially  obstruct  the  navigation  of  the  river,  and  will 
materially  hinder  the  complainant  and  others  from  using  it  as 
they  have  been  accustomed  to  do,  will  interfere  with  the  use 
of  the  licenses  to  the  plaintiff,  will  hinder  the  subjects  of 
foreign  oountries  in  the  exercise  of  their  rights  of  navigation, 
and  will  interrupt  trade,  commerce,  and  navigation,  to  the 
common  nuisance  and  irreparable  injury  of  the  complainant 
and  other  citizens  of  the  United  States.    The  biU  further  al- 
leges, that  bars  and  shoals  will  necessarily  be  formed  by  the 
piers  of  the  bridge,  that  the  United  States  o\vn  extensive  and 
costly  works  on  the  Hudson,  opposite  Troy,  and  have  ex- 
pended large  sums  in  improving  the  navigation  of  the  river, 
and  that  there  is  no  public  necessity  for  the  bridge,  conclud- 
ing with  a  prayer  that  the  Act  authorizing  the  construction 
of  the  bridge  may  be  declared  unconstitutional  and  void,  and 
that  the  defendants   may  be   restrained  from  erecting  the 
same,  unless  placed  at  a  height  sufficient,  at  all  stages  of  the 
water,  to  permit  the  passage  of  vessels  with  their  masts  and 
chimneys  standing,  and  that  a  preliminary  injunction  may  issue. 

The  answer  was  verified  on  the  30th  of  December,  1872, 
and  served  at  about  the  same  time.  It  is  not  necessary  here 
to  detail  its  contents.  Affidavits  in  support  of,  and  in  opposi- 
tion to,  the  motion  are  also  read. 

The  parties  differ  in  their  views  of  the  law  applicable  to 
this  subject.  They  differ  largely  as  to  the  effect  that  it  is  sup- 
posed will  be  produced  by  the  erection  of  the  bridge.  As  to 
the  facts  as  they  exist  at  this  time  there  is  no  great  difference 
between  the  parties.  They  are  substantially  as  follows : 
At  the  point  in  question  the  Hudson  river  is  672  feet  in 
width,  and  the  tide  rises  and  falls  about  two  feet.  The  bridge 
is  to  be  built  upon  three  piers,  all  of  which  cover  the  space  of 
forty-two  feet  in  ^vidth,  leaving  a  clear  space  of  630  feet.  The 
pivot-  or  draw-pier  in  the  middle  of  the  river  is  twenty-eight 
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feet  in  width,  and  is  built  in  form  of  the  letter  V,  with  the 
pointed  end  np  the  stream.  On  each  side  of  this  pier  there 
is  to  be  a  draw,  and  an  opening  of  111  feet  wide,  and  the 
elevation  of  the  entire  bridge  is  to  be  32  feet  above 
ordinary  tide-water.  Considerable  progress  has  been  made  in 
the  construction  of  the  bridge,  and  there  has  been  expended 
in  such  construction,  and  in  procuring  materials  intended  for 
such  construction,  the  sum  of  $150,000.  At  a  distance  of 
about  one-half  mile  above  the  proposed  bridge  is  the  bridge 
of  the  Bensselaer  and  Saratoga  Kailroad  Company,  on  the 
same  river,  which  is  also  used  as  a  highway  bridge.  A  short 
distance  further  up  the  stream  is  the  State  dam,  extending 
entirely  across  the  river  and  entirely  closing  the  same  to 
boats  and  vessels  except  by  the  use  of  a  lift-lock  at  the  easterly 
end  thereof.  Six  miles  below,  at  the  city  of  Albany,  are  two 
other  bridges  across  the  same  stream,  used  exclusively  for 
railroad  purposes,  the  one  having  been  in  use  for  eight  years 
and  the  other  for  two  years.  One  of  these  bridges  has  its 
two  draws  of  the  width  of  117  feet  each,  and  the  other  of  111 
feet  each,  and  said  bridges  have  an  elevation  of  30  feet  only 
above  ordinary  tide-water.  The  usual  landing  place  for  the 
passenger  steamers  between  Troy  and  New  York  is  about 
nine  hundred  feet  above  the  proposed  bridge.  One  entrance 
into  the  river  from  the  Erie  canal  is  700  feet  above  the  bridge, 
and  there  is  another  entrance  some  distance  below  it. 

Troy  is  a  flonrishing  city  of  50,000  inhabitants,  connected 
in  commerce  and  social  intercourse  with  the  city  of  Cohoes, 
and  the  villages  of  West  Troy  and  Lansingburgh  and  Water- 
ford,  and  has  a  commerce  npon  the  river  above  and  below  the 
bridge,  by  means  of  steamers,  barges,  canal-boats  and  sail 
vessels.  I  do  not  deem  it  necessary  to  be  more  precise  as  to 
the  extent  of  this  commerce.  If  this  commerce  is  illegally 
excluded  from  the  river,  or  is  materially  and  illegally  inter- 
fered with,  there  is  enough  of  it,  in  any  view  of  the  case,  to 
sustain  this  action  and  this  motion.  If  this  injury  is  not  sus- 
tained, or  is  not  occasioned  in  a  manner  forbidden  by  law,  it 
cannot,  of  course  be  important  whether  it  is  large  or  small. 
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The  plaintiff  is  a  part  owner  of  a  barge  and  a  part  owner 
of  a  canal-boat,  both  of  which  are  registered  and,  under 
licenses  from  the  United  States  authorities,  are  engaged  in 
the  navigation  and  commerce  of  this  river  between  Troy  and 
points  upon  the  river  farther  down  the  stream. 

The  matters  of  fact  above  stated  are  undisputed.  The 
points  of  fact  in  dispute  are  these :  Ist.  Whether,  above  or  at 
the  intended  bridge,  the  current  of  the  river  runs  westerly 
from  the  Troy  bank  towards  the  other  shore,  thus  striking 
the  middle  pier  upon  its  broader  side,  instead  of  meeting  the 
sharp  point  of  the  pier,  as  intended,  and  as  is  alleged  to  be 
the  fact  by  the  Bridge  Company ;  and,  2d.  Whether  bars 
and  shoals  will  be  formed  above  and  below  the  piers  of  the 
bridge,  by  the  existence  of  such  piers,  whereby  the  navigation 
of  the  river  will  be  essentially  impaired.  This  is  a  matter  of 
science  or  of  speculation  as  to  a  f  ature  occurrence,  rather 
than  a  dispute  as  to  the  existence  of  a  present  fact. 

On  the  first  point,  viz.,  of  the  course  of  the  current  at  a 
point  above  the  bridge,  Luther  Eddy,  Daniel  Hartnett,  Lewis 
D.  Deming,  Francis  Teson  and  H.  Swartwout  testify,  in  sub- 
stance, that  the  current  runs  diagonally  across  the  river  from 
the  eastern  to  the  western  shore,  and  give  their  opinion  that 
the  necessary  effect  of  this  current  against  the  pier  will  be  to 
form  shoals  and  bars.  They  differ,  however,  upon  the  point 
as  to  where  the  current  commences  to  change  its  course. 
Hartnett  says,  that  the  change  commences  below  the  new 
bridge,  while  the  most  of  the  others  state  that  the  change 
commences  at  the  bridge.  I  can  not  but  think  that  the  effect 
of  the  change  of  current  at  a  point  at  or  above  the  bridge 
must  be  different  from  that  occurring  at  a  point  below  tlie 
bridge.  In  the  latter  case,  the  running  water  would  be  car- 
ried clear  of  the  piers,  and  the  liability  to  create  shoals  or 
bars  would  not  exist,  or  would  be  less  than  where  the  water 
should  come  directly  against  the  piers.  The  effect  of  the 
plaintiff's  affidavits  is  weakened  by  this  diversity.  The  state- 
ment is  also  directly  denied  by  the  aflSdavits  of  Mr.  Fuller,  an 
engineer ;  Mr.  Robinson,  who  is  engaged  in  the  transporta- 
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tion  business ;  Mr.  Mosher,  who  is  in  the  same  business ;  Mr. 
Vandecar,  a  pilot  and  captain ;  and  Mr.  Burdett,  who  was 
engaged  for  many  years,  under  the  direction  of  the  Legisla- 
ture, in  improving  the  navigation  of  the  Hudson  river  near 
Albany  and  Troy.  Each  of  these  persons  testifies  that  the 
divergence  of  the  current  at  or  above  the  bridge  is  very 
sligtit,  and  that  it  runs  almost  directly  parallel  to  the  Troy 
docks.  Upon  this  evidence,  I  must  hold  that  there  is  but  a 
slight  divergence  of  the  current  at  or  above  the  bridge  from 
its  general  direction,  and  that  the  centre  pier  would  meet 
the  current  almost  directly  upon  its  pointed  end. 

2d.  Many  affidavits  are  introduced  upon  each  side  of  the 
question,  whether  the  building  of  this  bridge  as  described, 
will  create  shoals  or  bars  in  the  river,  above  or  below  the 
bridge.  On  the  part  of  the  plaintiff,  Luther  D.  Eddy,  who 
has  been  a  civil  engineer  for  forty  years,  is  of  the  opinion 
that  the  piers  of  the  bridge  "  would  tend  to  the  formation  of 
shoals,  not  only  immediately  below  the  piers,  but  for  a  very 
considerable  distance,  and  even  for  miles,  below  them."  He 
is  also  of  the  opinion  that  a  shoal  will  be  formed  above  the 
middle  pier,  which  will  extend  to  and  connect  with  an  exist- 
ing shoal  on  Centre  Island,  a  short  distance  above  the  bridge, 
and  that  a  shoal  will  also  be  formed  southerly  and  westerly  of 
the  pier,  which  will  tend  to  fill  up  the  channel  in  front  of, 
and  will  seriously  injure,  the  docks  at  "West  Troy. 

Daniel  Hartnett,  who  runs  a  ferry  across  the  river,  testifies, 
that  he  has  for  many  years  been  well  acquainted  with  the 
river,  and  is  of  the  opinion  that  a  shoal  will  be  formed  above 
the  pier,  which  will  be  liable  to  connect  with  the  shoal  at 
Centre  Island,  and  thus  prevent  the  crossing  of  boats  above 
the  -bridge. 

Francis  Teson,  who  is  a  pilot  and  master  of  a  passenger 
steamer  on  the  river,  testifies  that  he  is  well  acquainted  with 
the  river  and  its  navigation,  its  tides  and  currents,  and  that, 
in  his  opinion,  the  building  of  the  pier  will  destroy  steamboat 
navigation  above  it,  and  that  a  shoal  will  be  formed  which 
will  connect  with  the  Centre  Island  shoal.    He  is  also  of  the 
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Opinion  that  the  ^' shoal  which  will  necessarily  be  formed 
below  the  pier,  will  tend,  by  causing  eddies  and  back-water, 
to  fill  up  the  river  with  deposits,"  and  that  shoals  will  be 
formed  for  a  considerable  distance  below  the  bridge. 

Mr.  Deming,  a  pilot  and  master  of  a  passenger  steamer, 
expresses  the  same  opinion  and  in  similar  language.  He  also 
states,  that,  in  the  summer  of  1871,  his  steamer  grounded 
under  the  draw  of  the  upper  bridge  at  Albany,  and  where 
the  water,  before  the  erection  of  the  bridge,  had  been 
of  abundant  depth ;  and  that  a  shoal  of  seven  feet  in  thick- 
ness was  formed  in  about  six  hours. 

Mr.  Shook,*another  pilot  and  master,  expresses  the  same 
opinion.  He  further  says,  that  he  has  observed  the  formation 
of  shoals  in  the  river  at  high  water,  at  low  water,  and  at 
ordinary  water,  and  remembers  the  grounding  of  the  steamer 
spoken  of  by  the  last  witness,  in  1871,  in  seven  one-half  feet 
of  water,  and  the  formation  of  a  shoal  about  her,  of  seven 
feet  in  thickness  in  a  few  hours. 

Mr.  Swartwout,  employed  for  some  years  as  a  pilot  and 
navigator  on  the  river,  also  expresses  the  like  opinion  as  to 
the  formation  of  shoals  by  the  intended  bridge. 

These  are  the  opinions  of  practical  men,  and,  so  far  as 
opinions  are  to  be  weighed,  must  be  duly  considered.  It  will 
be  observed,  that  but  a  single  fact  is  stated  in  any  of  these 
affidavits,  viz. :  the  occurrence,  and  the  effect,  of  the  ground- 
ing of  Captain  Deming's  steamer,  in  1871,  under  the  draw  of 
the  upper  bridge  at  Albany,  where  he  says  there  was  pre- 
viously a  sufficient  depth  of  water.  This  apparently  striking 
fact  loses  its  significance  when  we  refiect  that,  although 
Captain  Deming  had  carried  his  vessel  through  this  draw 
twice  every  day,  in  the  navigating  season,  for  many  years 
before  the  occurrence,  and  for  two  years  afterwards,  the 
grounding  never  occurred  on  any  other  occasion.  It  seems 
clear,  that  the  grounding  was  from  a  cause  temporary  and 
exceptional,  and  not  from  the  existence  of  the  piers.  They 
have  been  in  the  same  place  for  eight  years  past,  and,  if  the  bar 
was  caused  by  their  existence,  it  would  have  been  of  frequent 
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occurrence,  if  not  permanent  in  its  character.  Tet»  of  all 
the  vessels  passing  this  draw,  including  that  of  Captain 
Deraing,  none  other  is  shown  to  have  met  with  the  diflSculty, 
and  it  never  happened  to  Captain  Doming  except  on  this 
single  occasion.  The  affidavit  of  Levi  Smith  contains  an 
explanation  of  the  occurrence,  which  may  sufficiently  account 
for  the  existence  of  a  temporary  bar.  Captain  Deming  and 
Captain  Shook  testify,  that,  in  a  few  hours  after  the  grounding 
of  the  vessel  of  the  former,  a  large  shoal  formed  about  her, 
of  the  thickness  of  several  feet.  There  is  no  statement  of 
whether  the  vessel  laid  across  the  channel,  or  what  extent  of 
surface  she  presented  to  the  current.  I  can  well  conceive, 
that  a  vessel  lying  across  this  draw  would  present  an  ob- 
struction which  would  cause  the  formation  of  shoals  and  bars 
to  an  extent  that  would  soon  fill  up  the  channel.  I  can  also 
readily  believe,  that  the  sinking  of  a  large  steamer  of  40  or 
50  feet  in  width,  in  a  channel  of  one  hundred  and  eleven  feet 
wide,  whatever  her  position,  would  be  the  cause  of  shoals 
and  bars  in  the  channel  above  and  below  the  vessel.  But, 
these  facta  and  these  concessions  have  but  little  influence  on 
the  case  as  it  is  actually  presented,  where  there  is  a  free 
current  of  one  hundred  and  eleven  feet  in  width  on  each  side 
of  a  pointed  pier. 

In  opposition  to  the  opinions  presented  in  the  moving  affi- 
davits, are  numerous  opinions  of  witnesses  presented  in  the 
opposing  affidavits.  William  J.  McAlpine  testifies,  that  he 
has  been  a  civil  engineer  for  forty-six  years,  engaged  in  con- 
structing railroads,  canals,  and  harbor  and  river  improvements, 
has  been  chief  engineer  of  the  State  of.  New  York,  has  held 
many  similar  public  positions,  which  are  specified,  has  planned 
and  constructed  many  bridges,  observed  the  effect  produced 
on  streams  by  building  piers,  constructed  the  tide  locks  on 
this  river  above  Troy,  removed  the  bars  at  Castleton  below, 
and  knows  of  more  than  one  hundred  bridges  in  the  United 
States  over  navigable  streams ;  that  he  is  familiar  with  the 
location  in  question,  and  is  of  opinion,  that,  if  properly  con- 
structed, the  proposed  bridge  will  be  no  substantial  impedi- 
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ment  to  the  navigation  of  the  river,  and  will  produce  no  eflfect 
in  causing  bars  in  the  river ;  and  that  he  has  examined  the 
affidavits  of  Eddy  and  others,  and  is  of  opinion  that  their  ap- 
prehensions in  regard  to  forming  bars  in  the  river  above  and 
below  the  bridge,  and  especially  that  a  bar  may  be  formed 
connecting  with  Centre  Island  shoal,  are  totally  without  foun- 
dation. Mr.  McAlpine  gives  at  length  the  reasons  for  his 
opinions. 

Charles  L.  Fuller,  an  engineer  for  twenty  years,  and  for 
many  years  connected  with  the  city  of  Troy  and  with  "West 
Troy,  as  an  engineer,  holds  the  same  opinion,  and  for  the 
reasons  given  by  him. 

Bobert  Robinson,  for  many  years  engaged  in  the  transporta- 
tion business  on  the  river,  testifies  at  great  length  upon  all 
the  material  points  in  the  case,  including  that  now  under  con- 
sideration, and  to  the  same  effect.  Bichard  Yandecar,  of  the 
same  occupation,  Alfred  Mosher,  in  the  same  business,  Silas 
Betts,  Hiram  Tinslair,  Lewis  Rousseau,  John  J.  Winne,  D.  "W". 
Talcott,  H.  D.  Finch,  D.  A.  Rousseau,  C.  D.  Rousseau,  James  E. 
Craig,  James  Kerslake,  William  Andrews,  Jonathan  Freeman 
and  George  C.  Burdett,  all  testify,  that,  in  their  opinion,  no  bars 
or  shoals  will  be  formed  by  the  building  of  the  piers  in  question. 

Upon  this  point,  as  well  as  upon  that  of  the  direction  of 
the  current,  important  evidence  is  given  by  Mr.  Howard  Ellis, 
who  is  the  designer  and  superintendent  of  the  erection  of  the 
proposed  bridge.  He  says  that  the  piers  have  been  carefully 
located  parallel  with  the  current  of  the  water,  and  that  there 
is  no  perceptible  divergence  of  the  current  from  the  east  bank 
of  the  river.  He  testifies  that  the  theories  respecting  the  for- 
mation of  bars  are  entirely  erroneous,  and  shown  to  be  so  by 
the  experience  of  the  Albany  bridge,  and  that,  instead  of  form- 
ing bars,  the  tendency  will  be  to  scour  out  the  bed  of  the  river. 

The  preponderance  of  numbers  in  the  defendants'  favor  is 
not,  in  my  opinion,  so  conclusive  as  is  the  testimony  afforded 
by  the  experience  of  the  Albany  bridges.  On  the  point  of  the 
formation  of  shoals  and  bars,  and  the  immateriality  of  the  ob- 
struction necessarily  arising  from  a  bridge  with  draws,  the 
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results  are  clearly  in  favor  of  those  advocating  the  exiBtence 
of  a  bridge.  The  time  occupied  in  passing  a  vessel  is  from 
two  to  four  minutes,  and  tugs  are  provided  to  aid  in  the  pas- 
sage. It  cannot  be  denied,  that  the  existence  in  the  river 
of  any  material  substance,  whether  fixed  or  floating,  whether 
occupying  hundreds  of  feet  or  but  one  foot,  is,  in  the  broadest  ■ 
use  of  language,  an  obstruction.  This  is  not,  however,  what 
is  meant,  in  law,  by  an  obstruction  of  navigation.  This  will 
be  defined  in  the  cases  which  I  shall  presently  cite.  Upon 
the  evidence  before  me,  and  upon  the  evidence  derived  from 
the  bridges  upon  the  same  stream  six  miles  below,  I  am  of 
the  opinion  that  the  erection  of  the  bridge  in  question  will 
not  materially  obstruct  the  navigation  of  the  Hudson  river. 

This  river  is  a  great  highway  of  commerce.  All  peoples 
and  all  individuals,  as  a  general  rule,  have  the  right  to  sail  up 
and  down  its  waters,  with  their  persons  and  their  property. 
Neither  State  nor  individual  may  lawfully  prevent  this  pas- 
sage and  this  use.  This  stream,  however,  is  for  the  use  of  the 
State  of  New  York  and  its  citizens,  at  least  equally  with-the 
citizens  of  other  States  and  other  countries.  The  right  to 
cross  the  stream  is  equal  to  the  right  to  sail  up  or  to  sail  down 
it.  Those  living  on  its  banks  cannot  be  prevented  from  using 
it  for  this  purpose.  I  see  no  confiict  in  these  rights.  Each 
must  be  preserved.  Neither  can  be  so  exercised  as  to  cut  off 
the  others.  The  Jerseyman  may  sail  up  the  river.  The  New 
Yorker  may  cross  it,  in  his  boats  or  by  his  bridge,  in  his  wagons 
or  his  railroad  cars,  but  the  bridge  must  be  so  built  as  not  to 
cut  off  the  up  or  down  passage  of  those  who  desire  so  to  use  it. 

Neither  do  I  see  a  necessary  confiict  of  right  or  jurisdic- 
tion, in  the  fact  that  New  York  owns  the  entire  bed  of  the 
Hudson  river  from  its  source  to  its  mouth,  including  that  por- 
tion opposite  to  the  State  of  New  Jersey  (1  Hev.  Stat.  N,  Y. 
p,  65,  ma/rg,^  and  the  fact  that  Congress  possesses  exclusive 
power  to  regulate  commerce  on  the  navigable  waters  of  the 
country.  The  regulation  of  commerce,  strictly,  is  a  power 
vested  exclusively  in  Congress.  The  regulation  of  many  mat- 
ters incidentally  connected  therewith  is  not  exclusive  in  its 
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character,  such  as  pilot,  health  and  qnarantine  laws.  {Cooley 
V.  Port  Wardens^  12  How,^  299.)  Of  the  same  nature  is  the 
power  to  use  and  control  a  stream  for  the  benefit  of  the  citi- 
zens of  the  State  in  which  it  may  be,  to  establish  ferries,  au- 
thorize bridges,  fisheries,  tfec.  This  power  is  not  inconsistent 
with  the  other,  but  is  subordinate  to  it,  and,  when  and  so  far 
as  Congress  does  not  act,  may  be  legally  exercised.  {Oilman 
V.  Philadelphia^  post) 

Tlie  matter  we  are  considering  has  been  the  subject  of  fre- 
quent judicial  consideration.  I  shall  refer  to  a  portion  only 
of  the  authorities  presented  in  the  learned  and  elaborate  argu- 
ments made  before  me. 

The  fundamental  principles  by  which  this  class  of  cases 
is  governed  were  laid  down  in  Gibbons  Y.Ogden^  (9  Wheat.y  1.) 
The  brief  head  note  of  that  case  is  this :  "  The  Acts  of  the 
Legislature  of  the  State  of  New  York,  granting  to  Fulton  and 
Livingston  the  exclusive  navigation  of  all  the  waters  within 
the  jurisdiction  of  that  State,  with  boats  moved  by  fire  or 
steam,  for  a  term  of  years,  are  repugnant  to  that  clause  of  the 
Constitution  of  the  United  States  which  authorizes  Congress 
to  regulate  commerce,  so  far  as  said  Acts  prohibit  vessels 
licensed  according  to  the  laws  of  the  United  States,  for  carry- 
ing on  the  coasting  trade,  from  navigating  the  said  waters  by 
means  of  fire  or  steam."  The  constitutional  power  which  was 
in  that  case,  as  in  this,  in  question,  is  in  the  words  following : 
"  Congress  shall  have  power  to  regulate  commerce  with  for- 
eign nations,  and  among  the  several  States,  and  with  the  Indian 
tribes."  It  appears,  from  the  opening  argument  of  Mr.  Web- 
ster, {p.  4,)  that  New  York  had  enacted  that  no  person  should 
navigate  the  bay  of  New  York,  the  North  river,  the  Sound, 
or  the  lakes,  by  steam  vessels,  without  a  license  from  the 
grantees  of  the  State  of  New  York,  under  a  penalty  of  forfeit- 
ure of  the  vessel.  By  the  law  of  the  adjacent  State  of  Con- 
necticut, no  person  was  permitted  to  enter  her  waters  with  a 
steam  vessel  having  such  license.  By  the  law  of  New  Jersey, 
(across  the  North  or  Hudson  river,)  if  any  citizen  of  that  State 
should  be  restrained  from  using  steamboats  between  the  an- 
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cient  shores  of  New  Jersey  and  New  York,  he  was  entitled  to 
an  action  for  damages  in  the  State  of  New  Jersey,  with  treble 
costs,  against  the  parties  impeding  him  under  the  law  of  New 
York.  This  was  called  an  Act  of  retortion.  Great  confusion 
and  embarrassment  was  thus  likely  to  arise  from  this  conflict- 
ing legislation,  and  the  interests  of  commerce  and  navigation 
were  likely  to  be  seriously  affected.  Th^  case  was  elaborately 
argued  and  carefully  considered.  In  reaching  its  conclusion, 
the  Court  decided,  1st.  That  the  word  "  commerce  "  was  not 
limited  to  trade  or  traffic,  but  included  the  navigation  of  the 
rivers,  bays  and  harbors  of  the  several  States,  and  the  inter- 
course between  nations  or  citizens,  connected  with  such  navi- 
gation. 2d.  That  this  constitutional  power  was  not  limited 
to  the  external  bounds  of  a  State,  but  extended  to  the  interior 
thereof,  when  the  citizens  of  other  States  were  claimants  of 
the  use,  but  not  to  cases  between  man  and  man  in  a  State,  or 
between  different  parts  of  the  same  State,  not  extending  to  or 
affecting  other  States.  8d.  That,  unlike  the  power  to  lay  and 
collect  taxes,  the  power  to  regulate  commerce  is,  in  its  nature, 
exclusive  in  Congress,  incapable  of  division,  and  that  no  part 
of  it  can  be  exercised  by  a  State.  Inspection,  quarantine  and 
health  powers  are  exercised  by  the  States  upon  a  different 
principle  and  under  a  different  power.  4th.  That  the  -Act  of 
Congress  of  1793  "for  enrolling  or  licensing  ships  or  vessels 
to  be  employed  in  the  coasting  trade  or  fisheries,  and  for  reg- 
ulating the  same,"  and  the  license  issued  by  virtue  thereof, 
was  an  exercise  of  its  power  by  Congress,  and  gave  to  the 
holder  of  such  license  the  right  to  sail  from  port  to  port,  to 
engage  in  trade  at  such  ports,  or  to  carry  passengers  to  and 
from  the  same.  The  lapse  of  a  half  century  has  not  impaired 
the  influence  of  this  decision.  Kepeated  decisions  of  the  Su- 
preme Court  of  the  United  States  have  recognized  and  con- 
firmed the  authority  of  this  case,  and  this  so  lately  as  at  the 
last  term  of  that  Court,    {Case  of  the  Slate  Freight  TaXy  15 

WaUacey  232 ;  Morgan  v.  Parhanij  16  Wallace^  471.) 

In  The  State  of  Pennsylvania  v.  The  Wheeling  Bridge 

Company y  (13  Howa/rdy  518,)  the  power  of  a  State  to  author- 
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ize  a  bridge  over  a  navigable  river  was  distinctly  presented. 
It  was  there  decided,  that  the  Ohio  was  a  navigable  stream, 
subject  to  the  commercial  power  of  Congress,  and  that  the 
State  of  Virginia  could  not  lawfully  authorize  the  erection  of  a 
bridge  over  it  which  would  obstruct  its  navigation.  The  bridge 
there  in  question  was  a  single  span,  about  980  feet  in  length, 
which  would  not  allow  the  passage  under  it  of  large  steamboats 
or  sail  vessels,  and  was  not  provided  with  draws  or  openings. 
It  was  condemned  by  the  Court,  and  ordered  to  be  removed, 
unless  the  defendants,  by  a  day  named,  should  open  an  unob- 
structed passage  through  the  channel  of  the  river.  This,  it 
was  held,  might  be  done  by  the  erection  of  a  bridge  which, 
for  the  space  of  300  feet  over  the  channel  of  the  river,  should 
have  an  elevation  of  111  feet  above  low  water  mark,  (jp.  578.) 
In  delivering  the  opinion  of  the  Court,  Mr.  Justice  McLean 
says :  "  If  the  obstrpction  be  slight,  as  a  draw  in  a  bridge, 
which  would  be  safe  and  convenient  for  the  passage  of  vessels, 
it  would  not  be  regarded  as  a  nuisance,  where  proper  atten- 
tion is  given  to  raise  the  draw  on  the  approach  of  vessels," 
{p.  577.)  It  was  suggested,  that  a  draw  might  be  constructed 
in  a  bridge  over  the  western  channel  of  the  river,  which 
would  give  a  sufficient  passage.  A  plan  was  subsequently 
presented  for  this  drawbridge,  having  two  spaces  of  100  feet 
each  in  the  clear,  which  was  deemed  sufficient  by  the  Court, 
and,  being  acceded  to  by  the  parties,  the  bridge,  as  constructed 
over  the  main  or  eastern  channel,  was  allowed  to  stand,  {pp. 
619,  627.) 

The  case  of .  Willson  v.  The  Blackbird  Creek  Marsh  Com- 
pany^  (2  Peters,  245,)  had  been  decided  before  the  case  of  27ie 
Wheeling  Bridge  Compam/y,  and  after  that  of  Oibbons  v. 
Ogden,  The  State  of  Delaware  had  authorized  the  building 
of  a  dam  across  the  Blackbird  Creek,  a  sluggish  stream,  in 
which  the  tide  ebbed  and  flowed.  The  defendant,  navigating 
his  enrolled  sloop  under  a  United  States  license,  for  the  pur- 
pose of  passing  the  dam,  tore  it  down.  The  Court  held,  that 
the  State  had  power  to  authorize  the  dam,  and  that  the 
defendant  was  a  trespasser  in  his  action.    The  opinion  in  this 
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case  was  delivered  by  the  same  eminent  Chief  Justice  who 
delivered  the  opinion  in  Oibhons  v.  Ogden^  and  was  declared 
by  the  Court  in  The  Wheeling  Bridge  Case  not  to  be  in  con- 
flict with  that  case,  which  was  recognized  as  authority.    I 
concede  the  authority  of  the  case,  on  the  ground  that  it  does 
not  appear  that  the  defendant's  vessel  was  bound  to  a  port  of 
entry  above  the  dam,  or  that  there  was  any  such  port  above 
the  dam.    Had  those  facts  existed  in  the  case,  the  decision 
would  have  been  in  hostility  to  all  the  other  cases  on  the  sub- 
ject.   It  would  authorize  the  State  of  New  York  to  bnild  a 
dam  across  the  Hudson  at  Troy  or  at  Poughkeepsie,  over  or 
through  which  not  a  fish  could  make  its  way,  much  less  a 
steamboat  or  a  sailing  vessel.    The  extent  of  draws  or  the 
height  of  bridges  would  be  no  longer  a  subject  of  considera- 
tion.   I  can  not  consider  the  case  as  authority  to  that  extent. 
The  case  of  Gilman  v.  Philadelphia^  (3  WaJlacej  713,) 
was  decided  in  1865.    In  that  case,  a  bridge  of  the  height  of 
thirty  feet  above  the  water,  with  no  draw  or  opening,  over 
the  Schuylkill,  a  tidal  stream,  entirely  within  the  State,  and 
having  a  large  amount  of  coal  commerce,  was  about  to  be 
erected  under  the  authority  of  the  State  of  Pennsylvania.    A 
bridge  over  the  same  stream,  and  about  500  feet  lower  down, 
had  stood  for  many  years,  and  yet  remained.     The  plaintiff 
was  a  citizen  of  Kew  Hampshire,  ^nd  an  owner  of  valuable 
dock  property  on  the  river  above  the  proposed  bridge.    The 
Court  maintained  the  legality  of  the  proposed  erection,  hold- 
ing that  it  was  within  the  principle  of  The  Blackbird  Creek 
Case ;  also,  th^t,  Congress  not  having  acted  on  the  precise 
subject,  the  State  had  concurrent  jurisdiction  over  it;  also, 
that  the  importance  of  the  commerce  up  and  down  the  river, 
and  that  across  the  river,  were  the  proper  subjects  of  con- 
sideration by  the  municipal  authority,  and  that  its  decision  on 
that  point  was  conclusive.    Mr.  Justice  Clifford  delivered  a 
dissenting  opinion,   which    was    concurred  in  by  Justices 
Wayne  and  Davis.    A  strong  circumstance  to  sustain  this 
case  is  found  in  the  fact  of  the  previously  existing  bridge,  by 
which  all  commerce  except  that  of  low  coal  barges  had,  for 
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many  years,  been  excluded  from  the  river.  This  case,  how- 
ever, and  The  Passaic  Bridge  Casey  (3  TToK.,  782,)  in  their 
reasoning,  stand  very  much  on  the  principle  of  The  Blackbird 
Creek  Case^  above  considered.  Neither  in  The  Passaic  Case 
nor  The  Gilman  Case  was  the  action  brought  by  an  owner  or 
navigator  of  a  vessel,  or  one  having  a  coasting  license,  but 
by  a  plaintiff  who  was  owner  simply  of  a  dock  or  wharf  on 
the  river  bank.  In  the  Passaic  cases,  also,  the  bridges  were 
required  to  have  two  draws  of  sixty-five  feet  each,  for  the 
passage  of  vessels.  The  learned  Judge  who  gave  the  decision 
at  the  Circuit  in  the  latter  case,  lays  down  the  position,  that 
a  State  may,  by  a  bridge  or  dam,  close  the  navigation  of  a 
tidal  river  lying  wholly  within  its  own  territory.  This  prop- 
osition was  not  involved  in  the  "^ase  of  the  Passaic  bridges, 
nor  is  it  involved  in  the  present  case.  When  it  is  distinctly 
presented,  it  will  be  necessary  to  decide  it.  The  affirmance 
of  the  decree  by  a  divided  Court  simply  affirmed  (giving  to  it 
the  effect  claimed  by  the  defendants'  counsel)  that  a  bridge 
with  two  draws  of  sixty-five  feet  each,  under  the  circum- 
stances described,  did  not  constitute  a  material  obstruction  to 
the  navigation  of  the  Passaic  river. 

Of  all  the  instances  of  bridging  rivers,  that  of  the  Albany 
bridge,  or  rather  of  the  bridges,  is  the  most  satisfactory, 
both  as  to  the  facts  and  as  an  authority  upon  the  law.  (4 
Blatchf.  C.  C.  R.,  74,  395 ;  1  Blacky  582 ;  2  WaUace,  403.)  The 
case  was  presented  in  1856,  and  finally  decided  in  1864.  The 
character  and  particulars  of  the  bridges  have  been  already 
stated,  and  it  is  sufficient  to  say,  that  the  erection  of  this 
bridge  was  justified,  that  it  has  not  only  stood  since  that  time 
without  complaint  or  interference,  but  that  another  one  of 
the  same  character  has  been  built  a  short  distance  below  it, 
and,  so  far  as  it  appears,  without  objection  by  any  one.  I 
think  that  it  is  safe,  also,  to  say,  that  the  bridge  has  produced 
none  of  the  evils  that  were  predicted.  Commerce  continues, 
trade  increases.  Albany  improves,  while  Troy  becomes  more 
rich  and  prosperous  than  before.     Shoals  and  bars  are  not  in- 
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creased  by  it,  and  navigation   finds  no  greater  hindrances 
than  existed  before  the  bridges  were  erected. 

I  do  not  understand  that  there  is  any  conflict  among  the 
cases  in  the  United  States  Courts,  in  relation  to  bridges  with 
suitable  openings,  neither  is  there  in  the  Courts  of  New  York. 
The  judgment  of  that  State  was  expressed  many  years  since, 
in  an  able  and  learned  opinion  of  the  Supreme  Court,  by 
Savage,  Ch.  J.,  in  The  People  v.  Sar.  and  Reus.  R.  R,  Co.y 
(15  Wend,,  113.)    Hp  says  :  "  The  State  Legislature  has  the 
power  to  build  bridges  where  they  shall  be  necessary  for  the 
convenience  of  its  citizens.     The  right  must  be  so  exercised, 
however,  as  not  to  interfere  with  the  right  to  regulate  and 
control  the  navigation  of  navigable  streams.     Both  Govern- 
ments have  rights  which  they  may  exercise  over  and  Upon 
navigable  waters ;  and  it  is  the  duty  of  both  so  to  exercise 
their  several  portions  of  the  sovereign  power,  that  the  greatest 
good  may  result  to  the  citizens  at  large.    *    *    It  fortunately 
happens,  that,  in  the  particular  case  now  under  consideration, 
there  is  no  necessity  for  collision.     The  maxim,  '  sic  utere  tuo 
ut  dlienum  non  loedaa^^  is  the  rule  for  both  Governments.     A 
bridge  with  a  draw  which  shall  be  opened  free  of  expense  for 
every  vessel  sailing  under  a  license  as  a  coasting  vessel,  affords 
all  the  accommodations  necessary  for  citizens  in  the  vicinity, 
or  for  travellers,  and  does  not  impede  the  navigation  in  any 
essential  degree."     He  further  says  :  "  The  Hudson  river  is 
admitted  by  the  pleadings  to  be  a  public,  navigable  river  ;  it 
is,  of  course,  subject  to  the  navigation  laws  of  Congress,  and 
the  bridge  can  only  be  justified  upon  the  principles  which  I 
have  previously  endeavored  to  maintain.     There  is  a  material 
distinction  between  a  drawbridge,  which  detains  a  vessel  for 
only  a  short  time,  and  a  dam,  which  stops  the  navigation 
entirely.     The  bridge  in  question,  with  a  draw,  is  no  greater 
obstruction  than  the  dam  erected  by  the  State  a  short  distance 
north  of  the  bridge.     That  dam  would  be  an  illegal  obstruc- 
tion but  for  the  lock  by  which  vessels  pass  it.      So  would  the 
bridge  without  a  draw ;  but,  having  a  draw,  it  is  no  greater 
obstruction  than  the  dam  with  a  lock." 

VOL.  XI. — 19 
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I  do  not  consider  the  question  of  the  necessity  of  this 
bridge.  This  is  a  political  and  not  a  judicial^question.  If 
the  State  may  authorize  its  erection,  if  the  bridge  is  necessary 
to  the  public  interests,  it  is  for  the  State  alone  to  say  whether 
that  necessity  exists.  The  State  has  «o  declared,  and  no 
further  inquiry  is  needed  on  the  point.  {GUman  v.  PhUa- 
delphiaj  supra.) 

I  hold  it  to  be  established  by  the  evidence,  and  by  the  ex- 
perience of  the  two  bridges  over  the  same  stream  at  Albany, 
1.  That  the  bridge  of  Che  height  and  with  the  openings  pro- 
posed will  not  materially  obstruct  or  hinder  the  commerce 
upon  the  Hudson  river  at  or  above  Troy.  2,  That  there  is 
no  good  reason  to  apprehend  the  formation  of  shoals  or  bars, 
by  which  the  navigation  will  be  injured.  I  am  of  the  opinion, 
therefore,  upon  the  authority  of  the  cases  discussed,  that  the 
proposed  bridge  will  not  be  an  interference  with  the  com- 
merce among  the  States,  which  will  justify  this  Court  in 
prohibiting  its  erection. 

The  motion  for  a  preliminary  injunction  is  denied,  with 
costs. 


The  Crrr  of  Hartfoed  and  the  Unii. 

The  C.  and  the  U.,  two  eteam  TesseU.  were  held  liable  for  the  damages  caused 
to  the  owners  of  a  schooner,  and  also  for  the  damages  caused  to  the  owners 
of  the  cargo  on  board  of  such  schooner,  by  a  collision  between  the  C.  and  the 
schooner,  the  schooner  being,  at  the  time,  in  tow  of  the  U.,  and  the  collision 
being  due  to  the  fault  of  both  the  0.  and  the  U.  The  U.,  on  her  arrest,  was  dis- 
charged from  custody,  on  a  stipulation  for  her  yalue,  which  was  in  an  amount 
less  than  one-half  of  the  damages  awarded  to  the  libellants:  Held,  that  the 
libellants  could  recoyer  against  the  C.  only  the  one-half  of  the  damages,  and 
that  they  could  not  recover  against  her  any  deficiency  in  the  value  of  the 
U.  to  make  up  the  other  half  of  such  damages. 

^Before  Woodbuff,  J.,  Southern  District  of  New  York,  August  20th,  1878.) 

In  this  case  a  libel  was  filed,  in  the  District  Court,  by  the 
owners  of  the  schooner  Alice  S.  Oakes  against  the  steamboat 
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City  of  Hartford,  and  the  steam-tug  TJnit,  and  a  separate  libel 
by  the  owners  of  the  cargo  of  said  schooner,  against  the  same 
two  vessels,  to  recover  for  the  loss  of  the  schooner  and  of  her 
cargo,  by  a  collison  between  the  schooner  and  the  steamboat, 
the  schooner  being,  at  the  time,  in  tow  of  the  steam-tug.  The 
District  Court  decreed  against  the  steamboat,  in  each  case, 
and  dismissed  the  libels  as  against  the  steam-tug,  (4  Benedict, 
568.)  On  appeal,  {ante^p.  72,)  the  Circuit  Court  held  the 
steamboat  and  the  steam-tug  to  have  been,  both  of  them,  in 
fault,  for  the  collision,  and  decreed  a  contribution,  by  each,  of 
one-half  of  the  amount  of  the  loss,  but  directed  farther  argu- 
ment on  the  question  whether,  as  the  value  of  the  steam-tug 
was  less  than  one-half  of  the  damages  sustained  by  the  libel- 
lants,  in  the  two  cases,  the  libellants  could  have  recourse  to 
the  steamboat,  for  the  deficiency,  in  addition  to  recovering 
against  the  steamboat  the  one-half  of  such  damages. 

Joseph  H,  Choate  and  James  C.  Carter^  for  tlie  libellants. 
Eichard  H.  Suntley^  for  the  City  of  Hartford. 
Charles  Donohne^  for  the  Unit. 

WooDEiTFF,  J.  These  cases  having  been  heard  upon  the 
merits,  and  an  opinion  filed  directing  contribution  by  the 
steamboat  City  of  Hartford  and  the  &team-tug  TJnit,  they  are 
again  heard,  agreeably  to  the  suggestion  in  that  opinion,  {ante^ 
p.  72,)  for  the  purpose  of  determining  whether,  in  case  the 
libellants  shall  be  unable  to  collect  so  much  as  one4ialf  of 
their  loss  from  the  steam-tug,  (which  appears  to  have  been 
discharged  from  custody  upon  filing  a  stipulation  for  her 
value,  which  is  less  than  one-half  of  &uch  loss,)  the  steamboat 
City  of  Hartford  shall  be  held  liable  for  the  deficiency* 

It  is  suggested  in  behalf  of  the  City  of  Hartford,  that  the 
Unit  was  discharged  upon  an  appraisal  to  which  the  owners 
of  the  City  of  Hartford  were  not  parties,  and  of  which  they 
had  no  notice ;  that,  if  the  effect  of  a  valuation  of  the  Unit  at 
less  than  one-half  of  the  loss  claimed  by  the  libellants  is  per- 
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mitted  to  prejudice  the  City  of  Hartford,  a  most  unfair  and 
dangerous  precedent  will  be  established ;  that,  in  cases  of  col- 
lision in  which  a  third  party  claims  to  recover  for  an  injury, 
there  will  be  opportunity  for  collusion,  and  a  temptation 
thereto ;  and  that  owners  of  cargo  on  board  of  one  vessel, 
and  ownera  of  the  tow,  where,  as  in  this  ease,  one  of  the  col- 
liding vessels  is  a  tug  having  vessels  or  barges  in  tow,  are 
almost  universally  in  sympathy  with  the  tug  or  the  vessel 
bearing  their  cargo,  and  they  and  their  witnesses  are  usually 
found  struggling  to  cast  the  whole  responsibility  upon  the 
other  colliding  vessel,  and  may  be  expected  to  collude  with 
the  former  against  the  latter.  Observation  and  experience, 
no  doubt,  give  some  foundation  for  this  apprehension ;  and, 
-were  there  any  evidence  in  this  case  that  the  tug  Unit  was  of 
.greater  value  than  that  for  which  the  stipulation  was  given, 
it  would  be  entitled  to  grave  consideration.  The  rule  in 
Admiralty  being  well  settled,  that,  where  both  of  the  collid- 
izng  j^jessels  are  in  fault,  each  shall  contribute  one-half  to  make 
up  the  loss,  it  is  clear  that  neither  should,  by  appraisal  and 
bond  for  value,  to  which  the  other  is  not  a  party,  be  permit- 
ted to  evade  payment  of,  or  condemnation  for,  her  full  share. 
My  conclusion,  however,  upon  the  principal  question  does  not 
require  that  I  should  dwell  further  upon  this  point. 

It  is  also  suggested,  that  the  property  of  the  libellants  in 
this  case  having  been  voluntarily  placed  in  charge  of  the  tug, 
for  transportation,  the  libellants,  in  a  legal  sense,  took  the 
risk  of  the  care  and  good  management  of  the  tug;  that, 
in  the  Admiralty,  the  fault  of  the  tug  placed  the  owners  of 
such  cargo,  and  of  such  tow,  in  the  same  relation  to  the  City 
of  Hartford  as  the  tug  was  herself;  that  the  rule  in  the 
Admiralty  requiring  contribution  in  cases  of  mutual  fault,  is 
not,  and  ought  not  to  be,  affected  by  any  inquiry  into  the 
ownership  or  title  to  the  property  on  board  of  either  vessel ; 
that  this  view  of  the  subject  works  no  hardship,  because,  the 
owners  of  cargo  on  a  vessel  towed,  and  the  owners  of  such 
vessel,  may  protect  themselves  by  proper  contracts,  so  that,  if 
their  property  is  lost  hj  negligence  on  the  part  of  the  tug, 
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they  will  Have  full  iDdemnity,  even  though  they  may  not 
obtain  it  through  the  contribution  ordered ;  that  such  right 
to  full  indemnity  was  clear,  without  any  special  contract, 
before  the  passage  of  the  Act  of  Congress  of  March  3d,  1851, 
(9  U,  S.  Stat  at  Large^  635,)  for  the  relief  of  ship  owners ; 
that  that  Act  was  intended  to  leave  them  to  bear  the  loss 
over  and  above  the  value  of  the  vessel  employed  by  them, 
and  was  not  intended  to  cast  a  further  or  additional  burthen 
upon  the  City  of  Hartford,  in  a  case 'like  the  present,  or  to 
make  it  necessary  that  she  pay  any  greater  sum,  as  contribu- 
tion to  the  loss,  than  if  that  Act  had  not  passed ;  that  this  is 
illustrated  by  supposing  the  libels  had  been  filed  against 
the  owners  of  the  Unit  in  per^onam^  and  against  the  City  of 
Hartford  in  rem  ;  that,  the  fault  of  both  being  proved,  and 
contribution  being  ordered,  it  was  not  the  intention  of  the 
Act  of  Congress  to  relieve  the  owners  of  the  Unit  in  part, 
and  thereby  to  cast  the  greater  burthen  on  the  owners  of  the 
City  of  Hartford,  who,  by  the  rules  of  the  Admiralty,  ought 
to  be  compelled  to  pay  one-half  only ;  and  that  there  is  no 
hardship  to  the  libellants,  because  they  have  their  remedy 
against  the  master  of  the  Unit  for  his  negligence  in  this  case, 
for  any  deficiency  which  contribution  should  leave  unsatisfied, 
as  his  liability  is  not  relieved  by  the  Act  of  Congress. 

The  question  whether,  in  case  of  collision  between  two 
vessels,  caused  by  the  faulty  navigation  or  negligence  of  each, 
the  rule  that  each  shall  bear  one-half  of  the  loss  is  an  absolute 
measure  and  limit  of  the  liability  of  each,  does  not  appear  to 
have  been  raised  or  decided  in  the  Supreme  Court  of  the 
United  States,  and  I  am  advised  of  but  one  opinion  upon  the 
question  in  any  Court  of  Admiralty  in  the  United  States. 
In  the  case  of  The  AUob^  in  the  District  Court  for  the  Eastern 
District  of  New  York,  (4  Benedict^  27,)  the  question  is  dis- 
cussed, and  the  liability  of  the  respective  vessels  was  held  to 
be,  in  Admiralty,  definitely  limited  to  one-half  the  loss.  In 
the  affirmance  of  the  decision  in  that  case,  (10  Blaichf,  C.  C. 
B.y  459,)  it  was  only  necessary  to  say,  that  a  libellant  could 
not,  by  proceeding  against  one  of  the  offending  vessels  alone, 
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deprive  her  owners  of  the  right  to  such  contribation  from  the 
other  vessel,  and  of  the  means  of  enforcing  it.  The  case  of 
The  Gregory  and  The  Washington^  in  the  Sapreme  Court, 
(9  TFa/2.,  513,)  went  no  farther  than  to  hold  it  a  decree  of 
which  a  libellant  coald  not  complain,  when  he  was  required 
to  exhaust  his  remedy  by  process  of  execution  against  each  for 
one-half,  before  collecting  more  than  half  from  either.  There 
was,  in  that  decree,  an  implied  aflSrmance,  that  either  would 
be  liable  for  a  deficiency,  if  one-half  should  not  be  collected 
from  the  other.  But,  as,  in  that  case,  both  were  abundantly 
adequate,  and  more  than  adequate,  to  the  payment  of  the  half 
charged  on  each  respectively,  tbe  point  made  in  the  present 
case  was  wholly  immaterial,  and  does  not  appear  to  have  been 
at  all  considered. 

In  this  state  of  the  adjudications  here,  I  am  disposed  to 
follow  the  English  Court  of  Admiralty,  as  authority  on  the 
question.  It  is  important  that  such  a  question  should  be 
settled,  and  I  am  much  impressed  by  the  reasonableness  of 
the  rule  as  stated  and  commented  upon  by  Dr.  Lushington,  in 
The  MUan^  (1  Lush.  Ad.  liep,^  388,)  which  largely  influenced 
the  opinion  of  the  District  Judge  in  the  case  of  The  AtlaSy 
before  referred  to.  If  the  rule  in  this  country  is  to  be  settled 
contrary  to  the  rule  in  England,  it  is  fitting  that  it  should  be 
so  declared  by  the  Court  of  last  resort.  It  is  not  manifest 
that  the  owners  of  cargo,  or  of  a  tow,  employing  a  vessel  for 
carriage  or  towage,  which  is  found  guilty  of  fault  producing  a 
collision,  ought,  in  equity,  to  stand  in  any  better  position,  as 
against  a  colliding  vessel,  than  the  owners  of  the  vessel  con- 
veying their  cargo  or  towing  their  property.  To  require  them 
to  look  solely  to  the  vessel  which  they  employ  for  their  more 
complete  indemnity,  is  recognizing  their  right  to  a  full  recov- 
ery, but  entitling  them  to  recover  from  each  what  each  ought 
to  contribute,  while,  as  said  by  Dr.  Lushington,  it  is  not 
clear  that  justice  requires  that  they  be  permitted  to  recover 
from  one  the  whole  amount  of  the  damages  occasioned  by  the 
act  of  both. 

Let  the  decree  be  settled  in  conformity  with  these  views. 


SEPTEMBER.  1878.  295 


SarvoD  V.  Hall. 
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The  second  claim  of  the  reissued  letters  patent  g;raDted  to  James  D.  Sarven,  Sep- 
tember 6th,  1870,  for  an  'improvement  in  carriage  wheels,"  and  extended  for 
seven  years  from  June  9th,  1871,  (the  original  patent  having  been  granted  to 
him  June  9th,  1857,)  namely,  "  A  carriage  wheel  constructed  with  a  mortised 
wooden  hub,  with  tenoned  spokes,  and  with  flanges  which  embrace  the  faces 
of  the  spokes  in  the  immediate  yicinity  of  the  Iiub,  and  are  connected  together 
so  as  to  form  a  metallic  band  through  which  the  spokes  extend  into  the  mor- 
tices in  the  wooden  hub,  substantially  as  before  set  forth,"  does  not  require 
that  the  tenoned  spokes  should  have  shoulders  bearing  on  the  wooden  hub. 

Such  claim  is  infringed,  if,  with  the  other  features  of  the  claim,  the  wheel  has 
tenoned  spokes  with  shoulders  which  sustain  the  spokes  against  endwise  pres- 
sure, by  bearing  on  the  tapering  sides  of  metallic  mortices. 

(Before  Woodruff,  J.,  Connecticut,  September  28d,  1873.) 

Woodruff,  J.  This  suit  is  brought  to  restrain  an  alleged 
infringement  of  letters  patent  for  an  "improvement  in  car- 
riage wheels,"  reissued  to  the  plaintiff,  September  6th,  1870, 
and,  on  the  8th  of  June,  1871,  extended  for  the  term  of  seven 
years  from  the  9th  of  June,  1871,  on  which  day  his  original 
patent,  granted  June  9th,  1857,  expired^  In  a  former  suit 
between  the  same  parties,  in  this  Court,  decided  in  April, 
1872,  (9  Blotch/.  C.  C.  R.,  624,)  it  was  held,  that  the  plaintiff's 
patent  was  infringed  by  a  carriage  wheel  which  the  defendant, 
a  corporation,  was  then  and  theretofore  manufacturing,  and  a 
decree  was  entered  in  favor  of  the  complainant  against  the 
defendant,  for  an  injunction  and  an  account  of  profits,  &c.  A 
change  was  thereupon  made  in  the  construction  of  the  carriage 
wheels  manufactured  by  the  defendant,  which,  on  its  behalf, 
18  claimed  to  avoid  the  decree  in  the  former  case  and  the  pat- 
ent itself,  and  to  relieve  the  defendant  from  the  charge  of 
infringement.  The  plaintiff,  on  the  other  hand,  insists,  that, 
notwithstanding  such  change,  the  wheel  which  the  defendant 
is  now  manufacturing  infringes  his  patent,  and,  upon  that 
ground,  he  has  filed  the  present  bill,  and  moves  for  an  injunc- 
tion to  restrain  the  manufacture  of  such  wheel. 
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In  the  former  suit,  the  defendant's  wheel  was  Iield  to  in- 
fringe the  second  claim  in  the  plaintiff's  reissued  patent, 
which  is  in  these  words :  "  Also,  a  carriage  wheel  constructed 
with  a  mortised  wooden  hub,  with  tenoned  spokes,  and  with 
flanges  which  embrace  the  faces  of  the  spokes  in  the  immedi- 
ate vicinity  of  the  hub,  and  are  connected  together  so  as  to 
form  a  metallic  band,  through  which  the  spokes  extend  into  the 
mortices  in  the  wooden  hub,  substantially  as  before  set  forth." 
The  plaintiff  was  not  held  to  have  an  exclusive  right  to  the 
use  of  either  of  the  distinct  devices  mentioned  in  this  claim. 
Each  was  held,  upon  the  evidence,  to  be  old,  that  is  to  say, 
a  carriage  wheel  with  a  wooden  hub,  a  carriage  wheel  with  a 
wooden  hub  and  tenoned  spokes,  a  carriage  wheel  with  flanges 
on  each  side  of  the  spokes,  bolted  together,  to  assist  in  resist- 
ing lateral  strain,  and  connected  together  by  bolts,  so  as  to 
form  a  metallic  ring,  through  which  the  spokes  passed,  were 
neither  of  them  new.  But,  it  was  found  and  held,  upon  the 
evidence,  that  a  carriage  wheel  combining  all  these  was  the 
invention  of  the  complainant,  and  was  embraced  within  the 
above  recited  second  claim  of  his  patent.  In  respect  to  this 
combination,  the  wheel  of  the  defendant  differed  from  the 
plaintiff's  only  in  this — ^that,  instead  of  flanges  placed 
separately  upon  each  side  of  the  spokes,  and  bolted  together 
through  or  between  the  spokes,  the  flanges  used  by  the  de- 
fendant were  cast  in  one  piece,  the  annular  sides  being  con- 
nected by  cross  pieces,  which  passed  between  each  two  spokes, 
thus  forming  what  was  appropriately  termed  a  mortised 
annulus,  through  the  mortices  of  which  the  spokes  were 
driven,  and  into  the  mortices  of  the  hub  ;  and  it  was  insisted 
that,  thus  constructed,  the  double  flange  or  mortised  annulus, 
by  means  of  the  tapering  sides  of  the  mortices  therein,  which 
firmly  grasped  the  spoke,  served  to  bear  the  pressure  or  thrust 
endwise  upon  the  spoke,  relieved  the  shoulder  bearing  on,  or 
adapted  to  bear  on,  the  hub,  and  so  constituted  a  distinct 
device  from  the  mere  flanges  bolted  together  for  resisting 
lateral  pressure.  In  relation  to  this  point,  expert  witnesses 
were  examined  on  the  behalf  of  the  complainant,  and  their 
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testiinonj  went  very  far  to  show,  that,  if  the  defendant's 
wheel  had  been  constructed  without  shoulders  on  the  spokes, 
bearing,  or  which,  in  use,  might  be  brought  to  bear,  upon  the 
wooden  hub,  the  wheel  would  not  infringe  the  complainant's 
patent,  as,  for  example,  if  tbe  end  of  tl^e  spoke  entering  the 
hub  were  uniformly  tapering  ;  and,  on  the  argument  of  the 
cause,  much  stress  was  laid,  by  the  complainant's  counsel,  on 
the  fact,  that  the  spokes  in  the  defendant's  wheel  had,  like 
those  of  the  plaintiff,  shouldered  tenons,  the  shoulders  pass- 
ing through  the  metallic  mortices  and  bearing  on  the  wooden 
liub.     The  Court  were  of  opinion,  that  the  circumstance  that 
the  sides  of  the  openings  in  the  mortised  annulus  were  taper- 
ing, so  as  furnish  an  endwise  bearing  to  the  spokes,  did  not 
render  it  a  distinct  device,  in  such  sense  as  to  relieve  the  de- 
fendant from  the  charge  of  using  the  patented  combination  ; 
that,  in  their  use,  and  for  the  purpose  for  which  the  plaintiff's 
flanged  collars  are  useful,  the  sides  of  the  mortised  annulus 
are  identical,  in  the  office  they  perform,  viz.,  to  sustain  the 
spokes  against  lateral  strain ;  that,  in  the  mechanical  construc- 
tion of  the  parts  that  perform  that  office,  they  are  substan- 
tially the  same ;  that  the  crosswise  partitions  and  form  of 
tapering  mortices  may  be  improvements  upon  the  plaintiff's 
flanged  collars  bolted  together ;  but  that  the  mortised  collars 
do,  nevertheless,  operate,  for  all  the  purposes  for  which  flanged 
collars  are  used,  in  precisely  the  same  way.     Conceding,  for 
the  purposes  of  the  case,  that  the  tapering  sides  of  the  mor- 
tices formed  by  the  cross  pieces  enabled  the  mortised  collar 
to  perform  a  function  of  which  the  plaintiff's  collars  were  in- 
capable, viz.,  to  grasp  firmly  the  end  of  the  spoke  and  sus- 
tain it  against  the  endwise  pressure,  it  was  none  the  less  an 
equivalent  of  the  plaintifi''s  flanged  collar,  in  all  the  functions, 
mode  of  operation,  and  construction  of  the  latter,  although, 
by  an  additional  feature,  it  had,  also,  a  further  useful  function, 
and,  as  an  equivalent  in  the  combination,  it  did  not  relieve 
the  defendant  irom  the  charge  of  infringement.    Possibly, 
this  holding  may  be  deemed  in  conflict  with  some  observa- 
tions in  the  opinion  delivered,    in  the  Supreme  Court,  in 
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Oouldy.  lieea  {15  Wallace^  187),  but  it  is,  certainly,  in  no 
conflict  with  the  actual  decision  noiade  in  that  case,  which  in- 
volved no  such  question ;  and  the  opinion  of  this  Court  in 
the  former  suit  will  govern  the  decision  of  the  present  mo- 
tion. 

On  such  former  trial,  however,  the  claim  in  behalf  of  the 
defendant  was  urged,  that  the  tapering  sides  of  the  mortices 
in  the  mortised  collars  were  not  merely  auxiliary  to  the 
shoulders  near  the  end  of  the  spokes,  in  resisting  the  end- 
wise bearing,  but  that,  in  fact,  such  shoulders  were  unnec- 
esary,  and  that  the  mortices  in  the  metallic  ring  in  fact  sus- 
tained all  of  that  pressure ;  and  examples  in  which  some  of 
the  spokes  were  not  driven  in  so  far  that  their  shoulders 
reached  the  wooden  hub,  were  exhibited  in  proof  thereof. 
This  was  strenuously  denied  by  the  complainant  and  his 
witnesses,  who  claimed  and  testified  that  shrinkage  of  the 
spoke  would  render  the  support  derived  from  the  bearing  of 
the  shoulder  upon  the  wooden  hub  indispensable,  and  that 
the  instances  in  which  the  shoulder  did  not,  in  the  examples 
produced,  reach  so  far,  were  exceptional  and,  in  fact,  merely 
occasional  imperfections  in  the  manufacture,  otherwise,  why 
did  the  defendant  make  all  his  spokes  with  shouldered  tenons  ? 
It  will  be  thus  seen,  that,  on  such  former  trial,  the  question 
whether  the  defendant's  wheel  had  tenoned  spokes,  with 
shoulders  thereon  bearing  upon  the  wooden  hub,  to  give 
greater  strength  to  the  spoke,  and  sustain,  or  assist  in  sustain- 
ing, the  endwise  thrust  or  bearing,  when  in  actual  use,  was 
made  to  assume  great  apparent  iniportance ;  and,  in  view  of 
the  testimony  of  the  complainant's  experts  above  mentioned, 
and  the  apparent  concessions  of  his  counsel,  it  is  not  at  all 
strange  that  the  defendant  was  led  to  the  belief,  that,  if  it 
should  construct  spokes  so  that  their  shoulders  should  not 
bear  on  the  wooden  hub,  and  practically  illustrate  and  verify, 
in  its  new  manufacture,  its  claim  that  its  mortised  collar,  by 
the  tapering  sides  of  the  mortice,  so  grasped  and  held  the 
spokes  as  in  fact  to  sustain  all  of  the  endwise  bearing  or 
thrust,  it  would  avoid  any  infringement  of  the  complainant's 
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patent.  I  cannot  resist  the  impression,  that,  for  this  belief  of 
the  defendant  the  complainant  and  his  witnesses  and  counsel 
are  largely  responsible.  The  defendant,  therefore,  after  the 
decree,  cut  away,  in  part,  the  shoulders  of  the  spokes  there- 
after used,  by  rounding  off  the  comers,  so  that,  as  is  now 
claimed,  there  is  no  shoulder,  at  the  head  of  the  tenon,  which 
rests  on  the  wooden  hub.  The  complainant,  however,  still 
insists  that  what  remains  constitutes  a  shoulder,  which, 
though  it  may  be  less  effective,  does,  nevertheless,  perform 
the  office  of  a  shoulder  at  the  head  of  the  tenon,  whenever^ 
and  so  soon  as,  by  very  slight  shrinkage,  or  for  any  other  rea- 
son, the  spoke,  by  force,  acting  endwise  thereon,  is  driven,  in 
the  slightest  degree,  inward  toward  the  centre  of  che  wheel. 
The  defendant,  on  the  other  hand,  with  its  witnesses,  deny 
that  the  spoke  can  be  driven  in  so  as  to  produce  such  bear- 
ing, the  tapering  sides  of  the  mortices  in  the  metallic  collar 
being  absolutely  and  invariably  sufficient,  as  its  wheels  are 
constructed,  to  sustain  the  spoke  against  such  force  or  press- 
ure. 

I  shall  not,  on  this  motion,  attempt  to  settle  this  disputed 
question.  I  thought,  when  considering  the  former  case,  and 
I  now  think,  that  undue  prominence  was  given  to  tlie  subject 
of  the  bearing  of  the  shoulders  of  the  spokes  on  the  wooden 
hub,  as  compared  with  their  bearing,  whether  more  or  less 
completely,  upon  the  tapering  sides  of  the  mortices  in  the 
metallic  ring.  That  prominence  arises  chiefly  out  of  the  fact, 
that  the  patented  combination,  as  described  in  the  second 
claim  of  the  complainant's  patent,  is  ^^  a  mortised  wooden  hub, 
with  tenoned  spokes,  and  with  flanges  which  embrace  the 
faces  of  the  spokes  *  *  *  so  as  to  form  a  metallic  band 
through  which  the  spokes  extend  into  the  mortices  in  the 
wooden  hub,  substantially  as  before  set  forth,"  and  out  of  the 
suggestion  thereupon,  that  there  are  no  tenoned  spokes,  in 
any  proper  sense,  unless  there  be  a  shoulder  at  the  head  of 
the  tenon,  bearing  upon  the  substance  or  object  in  which  the 
mortice  is  made,  to  receive  the  tenon.  That  this  suggestion 
gives  the  ordinary  meaning  of  the  term  ^^  tenoned"  is  un- 
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questionable,  although  the  word  "  tenon  "  has  not,  deriva- 
tively, any  such  necessary  inherent  meaning.  But,  let  it  be 
assumed,  that,  in  mechanics,  the  word  ^Henoned"  imports 
not  merely  a  tenon  to  be  inserted  in  a  mortice,  but,  as  a  cor- 
relative or  adjunct,  a  shoulder  to  sustain  the  thing  tenoned 
against  endwise  pressure,  as  illustrated  in  tenoned  posts  in- 
serted in  the  sill  of  a  building,  tenoned  braces  to  strengthen 
an  angle  in  a  frame,  and  the  like.  There  is  no  necessary  or 
prescribed  form  either  to  the  tenon  or  to  the  shoulder.  The 
tenon  may  be  straight,  curved  or  dove-tailed ;  the  shoulder 
may  be  rounded  or  square ;  it  may  be  at  a  right  angle  with 
the  tenon  or  at  an  acute  or  oblique  angle.  Let  it,  then,  be 
further  assumed,  that  the  defendant  has  done  that  which  the 
complainant  denies,  viz.,  so  constructed  the  spokes  in  the 
new  manufacture,  that  their  shoulders  do  not  now  bear  on 
the  exterior  surface  of  the  wooden  hub.  What  has  the  de- 
fendant done?  The  defendant's  spokes  have  still  both  shoul- 
ders and  tenons,  in  the  literal  sense  of  the  word.  The  shoul- 
ders are  made  not  at  right  angles  to  the  tenon  ;  they  do  not 
bear  directly  on  the  wooden  hub,  but  they  do  bear,  and  do 
sustain  the  spokes  against  endwise  pressure — the  very  office 
claimed  for  the  shoulder  of  a  tenon.  They  bear  upon  the 
superimposed  metallic  collar,  and  yet  are  within  thai  collar 
and  receive  the  same  support  against  lateral  strain  which  the 
flanged  sides  of  that  collar  give,  and  are  intended  to  give,  and 
as  the  flanged  collars  do,  in.  the  complainant's  wheel.  True, 
the  defendant,  if  it  has,  in  fact,  made  the  whole  bearing 
shoulder  of  its  spokes  bear  on  the  tapering  sides  of  the  metallic 
mortices,  has  created  a  difference  between  its  wheel  and  that 
of  the  complainant,  but  not  a  difference  in  office  or  in  mode 
of  operation.  It  has  still  tenoned  spokes,  within  the  literal 
reading  of  the  complainant's  specification  and  claim,  and  ten- 
oned spokes  within  the  substance  of  the  complainant's  inven- 
tion. True,  they  are  not  specifically  like  the  spokes  shown 
in  the  complainant's  drawings,  nor  are  they  specifically  like 
the  tenoned  spokes  in  an  ordinary  wheel.  But,  in  consider- 
ing the  validity  of  the  reissued  patent,  the  Oourt  did  not,  on 
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the  former  trial,  deem  the  plaintiff,  in  the  use  of  flanges  in 
the  combination  in  qaestion,  confined  to  spokes  tenoned  as  in 
the  ordinary  wAeel^  as  seemed,  on  this  argument,  to  be  as- 
sumed by  the  defendant's  counsel.  The  language  of  the 
opinion  may  have  tended  to  mislead,  but  the  ordinary  wheel 
was  only  mentioned  for  illustration.  The  original  patent 
declared  that  the  patentee  claimed  the  use  of  the  flanged  col- 
lars, when  used  in  connection  with  a  wooden  hub,  if  the  spokes 
are  arranged  as  therein  set  forth,  or  in  any  other  manner — a 
claim,  doubtless,  too  broad,  but  corrected,  in  that  respect,  in 
the  reissue. 

I  cannot,  therefore,  resist  the  conclusion,  that,  within  the 
substance  of  the  plaintififs  second  claim,  the  defendant's 
spokes  are  tenoned  spokes,  and,  therefore,  as  truly  within 
this  second  claim  of  the  complainant's  patent,  whether  the 
endwise  pressure  upon  the  spokes  is  received  and  borne  upon 
the  tapering  sides  of  the  metallic  mortices,  or  on  the  exterior 
surface  of  the  wooden  hub. 

There  is  another  view  of  the  subject,  which  involves  the 
doctrine  of  equivalents  in  a  combination,  which  tends  to  the 
same  conclusion,  unless  the  observations  made  in  the  case  of 
Jlees  V.  Gould^  above  cited,  be  deemed  to  impair  its  force. 
The  complainant  is  entitled  to  the  exclusive  use  of  the  com- 
bination described  in  his  second  claim.  The  several  devices 
combined  by  him  were,  as  heretofore  held,  none  of  them  new. 
Among  those  devices  are  tenoned  spokes.  And  let  it  be  con- 
ceded that,  by  tenoned  spokes,  he  must  be  deemed  to  mean 
spokes  having  a  shoulder  at  the  head  of  the  tenon,  resting  on 
the  wooden  hub ;  and  that  the  defendant  places  the  shoulder  of 
its  spokes  on  the.inclined  or  tapering  sides  of  the  metaHic  mor- 
tices— it  might  place  the  shoulder  on  a  distinct  projection 
within  those  mortices.  Is  it  not  obvious,  that,  having  regard 
to  the  purpose  of  a  shoulder  on  the  spoke,  the  function  it  per- 
forms, the  mode  of  its  operation,  to  receive  and  sustain  the 
endwise  pressure,  which  are  claimed  to  be  the  sole  purpose, 
function  and  operation  of  the  shoulder,  the  defendant's  con- 
struction is  a  precise  equivalent  of  that  described  and  claimed 
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in  the  patent  ?  If  a  spoke  tenoned  into  a  wooden  hub,  and 
having  a  shoulder  resting  on  the  surface  of  the  hub,  were  new, 
and  were  patented,  it  is  not  possible  that  one  who  shonld 
place  a  metallic  band  around  a  wooden  hub,  and  make  a  mor- 
tice therein,  and  a  mortice  in  the  wooden  hub  beneath,  and 
insert  the  tenon  in  the  mortice,  so  that  the  shoulder  should 
bear  either  squarely  or  obliquely  on  the  metal,  could  escape 
the  charge  of  infringing  such  patent. 

On  the  argument  of  the  motion,  I  was  much  impressed 
by  still  another  view  of  the  subject.  Looking  at  the  whole 
specification,  and  construing  the  claims  of  the  patentee  by 
aid  thereof,  it  will  be  seen,  that  the  invention  had  reference 
to  improving  the  carriage  wheel  in  two  important  particulars, 
viz.,  strengthening  the  wheel  so  as  to  resist  lateral  ftrain,  and 
strengthening  it  against  force  or  strain  in  the  direction  of  its 
plane.  The  patentee  did  not  profess  to  have  improved  its 
capacity  to  resist  the  bearing  or  thrust  endwise  of  the  spokes ; 
this  was  no  part  or  purpose  of  his  invention.  By  means  of 
the  circular  flanges,  bolted  together,  the  increased  strength  to 
resist  lateral  strains  was  to  be  eiFected,  and  by  these  metallic 
circular  bands,  made  fast  to  the  hub  and  bolted  to  the  spokes, 
and  by  making  the  spokes  to  form  a  solid  or  continuous  belt 
of  wood  around  the  exterior  of  the  wooden  hub,  the  greater 
power  to  resist  a  strain  in  the  direction  of  the  plane  of  the 
wheel  was  to  be  secured.  In  reference  to  either  result,  tenons 
inserted  in  mortices  in  the  wooden  hub  were  of  essential  im- 
portance. By  his  arrangement,  no  strain,  either  laterally  or 
in  the  direction  of  the  plane  of  the  wheel,  could  be  made  to 
act  on  the  tenon  of  one  spoke  only,  but,  by  the  joint  power 
or  eflSciency  of  the  metallic  bands  and  tenons,  several  tenons 
acted  together  to  resist  any  force,  jar  or  shock  from  any  di- 
rection. When,  therefore,  the  patentee  had  described  his 
invention  and  made  his  second  claim,  including  tenoned 
spokes,  the  claim  should  be  construed  with  reference  to  the 
office  or  function  which  entered  into  his  improvement,  and 
with  reference  to  the  service  done  by  the  tenon  in  its  relation 
to  the  parts  which  constituted  an  improvement  and  enabled 
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the  wheel  better  to  resist  force  applied  laterally  or  in  the 
direction  of  the  plane  of  the  wheel.    This  was  all  ho  professed 
to  have  improved.    For  that  purpose,  it  was  the  tenons  enter- 
ing the  hnb,  and  made  fast  therein,  that  entered  into  his  com- 
bination, as  rendering  service  towards  effecting  his  improve- 
ment.    The  endwise  thrust  was  not  in  his  contemplation,  or 
the  shoulders  at  the  head  of  the  tenon,  as  pertaining  to  any  im- 
provement made  by  him.    True,  there  must  be  capacity  to 
resist  such  end  thrust.     One  mode  of  constructing  a  wheel, 
which  would  give  it  greater  power  in  that  respect,  he  had 
very  prominently,  and,  as  suggested  in  the  former  opinion,  I 
think,  chiefly  in  view,  viz.,  increasing  the  number  of  spokes. 
But,  as  to  the  matter  of  tenoning  the  spokes,  the  point  was 
to  60  unite  the  spokes  as  that  any  strain  upon  one,  instead  of 
acting  on  one  alone,  should,  through  the  tenons  inserted  in 
the  hub,  and  the  circular  flanges,  bolted  to  all,  be  resisted  by 
the  joint  power  of  several  or  all  of  the  tenons.    Hence,  his 
improvement  was  applicable  to  any  wheel  having  spokes 
tenoned  into  the  hub,  entirely  irrespective  of  the  question 
whether  the  shoulders  at  the  head  of  the  tenon  rested  on  the 
surface  of  the  wooden  hub,  or  whether  any  other  provision 
was  made  to  sustain  the  endwise  pressure.     The  hold  of  the 
spokes  in  the  hub  was  the  efScient  means  of  making  his  im- 
provement practically  useful,  and  constituted  the  marked  dis- 
tinction between  his  wheel  and  the  wheel  described  in  the 
Smith  and  Parfrey  patent,  in  which  there  were  no  spokes  in- 
serted in  mortices  in  the  hub.    In  this  view  of  the  proper 
meaning  of  '^  tenoned  spokes,"  in  the  claim  of  the  patentee, 
there  remains  no  question  that  the  defendant's  present  manu- 
facture is  an  infringement.    The  tenons  at  the  end  of  the 
defendant's  spokes  are  identical  in  form  with  the  tenons  in 
the  wheel  of  the  complainant,  they  are  secured  in  the  mor- 
tices in  the  wooden  hub  in  the  same  manner,  and,  in  their 
action  conjointly  with  the  circular  metallic  band,  they  per- 
form precisely  the  same  office  or  function,  in  resisting  strains 
either  laterally  or  in  the  direction  of  the  plane  of  the  wheel. 
The  particular  mode  in  which  the  shoulder  above  is  formed, 
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or  how  it  is  snfitained,  is,  with  reference  to  that  which  consti- 
tutes the  substance  and  gist  of  the  complainant's  invention, 
immaterial,  so  long  as  the  rings  or  flanges  are  made  to  bear 
upon  or  against  the  body  of  the  spoke,  and  bind  it  so  as  to 
effect  the  objects  the  patentee  disclosed  and  secured. 

These  reasons  all  concur  in  the  result,  that  the  complain- 
ant's motion  should  be  granted.  The  question  of  costs  is  not 
very  important,  but,  in  view  of  the  manner  in  which  I  think 
the  defendant  has  been  misled  into  the  situation  in  which  I 
deem  him  now  placed,  which,  in  my  judgment,  falls  but  little 
short  of  estopping  the  complainant' to  allege  that  a  wheel 
without  tenons  having  shoulders  bearing  on  the  surface  of 
the  wooden  hub  infringes  his  patent,  I  cannot  charge  the  de- 
fendant with  costs. 

John  S.  Beach  ^  Samuel  S.  Fisher ^  Charles  M.  Keller^ 
and  Charles  F.  BlaJce^  for  the  plaintiff. 

Charles  R.  IngersoU  and  Benjamin  F.  Thurston,  for  the 
defendant. 


John  Bacheldeb  vs.  William  J.  Moulton  and  othkbs. 

The  reissued  letters  patent  granted  to  John  Bachelder,  December  12th,  1865, 
for  an  "  improTement  in  sewing  machines/'  and  extended  for  seven  years 
from  the  8th  of  May,  1870,  are  infringed  by  the  Whitney  sewing  machine, 
which  uses,  as  a  perpetual  feed,  the  feed  of  Allen  B.  Wilson,  covered  by  re- 
issued patent  No.  846,  granted  to  him  January  22d,  1866,  and  reissued  patent 
No.  414,  granted  to  him  December  9th,  1856. 

A  decision,  in  a  suit  brought  for  an  infringement  of  the  Wilson  patents,  that  the 
prior  existence  of  the  Bachelder  patent  did  not  destroy  the  noyelty  of  the 
Wilson  patents,  is  not  a  decision  that  the  use  of  the  feeding  arrangement  of 
the  Wilson  patents  does  not  infringe  the  Bachelder  patent. 

The  Wilson  patents  coTer  inyentions  not  found  in  the  Bachelder  patent,  but  a 
machine  constructed  according  to  the  Wilson  patents  embraces  inyentions 
claimed  in  the  Bachelder  patent 

(Before  BLATcmroED,  J.,  Southern  District  of  New  York,  September  25th,  18Y3.) 
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Blatchford,  J.  The  reissued  letters  patent  granted  to 
the  plaintiff,  December  12th,  1865,  for  an  "  improvement  in 
sewing  machines,"  and  on  which  the  motion  for  a  provisional 
injunction  in  this  case  is  made,  were  the  foundation  of  the 
suit  of  Potter  v.  Braunsdorf,  (T  Blatchf,  G.  C.  E.,  97,)  de- 
cided by  this  Court,  on  final  hearing.  Every  question  neces- 
sary or  pertinent  to  the  decision  of  the  present  motion  was 
considered  in  that  case,  and  disposed  of  adversely  to  the  de- 
fence. Since  that  time  such  reissued  patent  haa  been,  by  an 
Act  of  Congress  approved  July  14th,  1870,  (16  U.  8.  Stat,  at 
Zargey  656,)  extended  for  seven  years  from  the  8th  of  May, 
1870. 

The  sewing  machine  of  the  defendants  in  the  former  case 
was  called  the  ^tna  machine,  and  employed,  as  a  perpetual 
feeding  device,  a  cylinder  moving  intermittently,  by  revolving 
on  a  horizontal  axis,  and  so  arranged  that  the  cloth  laid  hori- 
zontally upon  it,  and  was  partially  supported  by  it.  Such 
cylinder  was  situated  immediately  in  front  of  the  needle,  and 
was  provided  with  a  roughened  surface,  which  acted  from 
below,  through  an  aperture  in  a  horizontal  table,  upon  the 
under  surface  of  the  cloth  to  be  fed,  and  operated,  in  feeding, 
in  combination  with  a  yielding,  curved  pressure  foot,  which 
was  pressed  from  above,  by  a  spring,  upon  the  upper  surface 
of  the  cloth,  such  foot  also  acting  as  a  needle  stripper.  The 
^tna  machine  was  provided,  also,  with  the  other  devices 
necessary  to  make  up  the  combinations  covered  by  the  first, 
second,  third,  fourth,  fifth,  sixth  and  eleventh  claims  of  the 
Bachelder  patent,  namely,  a  reciprocating  eye-pointed  needle 
and  a  reciprocating  needle-carrier,  moving  substantially  in 
vertical  planes,  a  horizontal  holding  surface  provided  with  a 
throat  for  the  passage  of  the  needle,  (such  holding  surface 
forming  part  of  the  supporting  bed,)  and  a  table,  a  part  of 
which  was  so  arranged  with  reference  to  the  feed  as  to  receive 
and  aid  in  supporting  the  material,  in  its  passage  from  the 
feed.  In  the  ^tna  machine  the  material  could  be  fed  per- 
petually while  it  was  supported  horizontally,  and  a  seam  of 
any  length  could  be  sewn,  without  requiring  the  sewing  to  be 
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stopped  at  any  time  to  attach  a  fresh  portion  of  the  material  to 
the  feeding  instrument.  This  is  a  material  feature  distinguish- 
ing the  Bachelder  machine  from  those  which  preceded  it.  The 
^tna  machine  had,  it  is  true,  a  capacity  beyond  that  of  the 
Bachelder  machine,  namely,  that  of  sewing  a  seam  of  any 
desired  curvature,  arising  from  the  fact  that,  in  the  Bachelder 
machine,  the  material  is  impaled  on  pins,  while,  in  the  ^tna 
machine,  the  roughened  surface  of  the  feeding  cylinder  en- 
gaged with  the  material  only  to  such  extent  as  was  necessary 
to  move  the  material  forward,  but  not  to  such  extent  as  to 
prevent  the  free  lateral  turning  of  the  material  by  the  oper- 
ator, during  the  process  of  feeding,  so  as  to  produce  a  curved 
or  angular  seam.  But  this,  though  an  improvement  on  Bach- 
elder's  invention,  embodied  that  invention. 

The  machine  of  the  defendants  in  the  present  case  is 
known  as  the  Whitney  sewing  machine,  and  uses,  as  a  perpet- 
ual feed,  what  is  known  as  the  feed  of  Allen  B.  Wilson.  That 
feeding  arrangement  was  covered  by  two  patents  issued  to 
Wilson,  which  have  now  expired.  One  of  them,  reissue  No. 
346,  issued  January  22d,  1856,  was  extended,  and  expired 
November  12th,  1871.  It  covered,  in  its  claims,  four  features 
of  invention  :  (1.)  The  described  method  of  causing  the  mate- 
rial to  be  sewed  to  progress  regularly,  by  the  joint  action  of 
the  surfaces  between  which  it  is  clamped,  and  which  act  in 
conjunction ;  (2.)  Holding  the  material  at  rest  by  the  needle, 
or  its  equivalent,  in  combination  with  the  method  of  causing 
it  to  progress  regularly ;  (3.)  Arranging  the  described  feeding 
surfaces  in  such  relation  to  the  needle,  that  they  or  one  of 
them  shall  perform  the  oflSce  of  stripping  the  material  from 
the  needle ;  (4.)  So  mounting  and  attaching  one  of  the  feed- 
ing surfaces  to  some  other  part  of  the  machine,  that  it  may 
be  removed  or  drawn  away  from  the  other  surface  at  pleasure. 
The  other  patent,  reissue  No.  414,  issued  December  9th,  1856, 
was  extended,  and  expired  November  12th,  1871.  It  covered, 
by  one  of  its  claims,  a  combination  of  three  elements,  namely, 
a  table  or  platform  to  support  the  material  to  be  sewed,  hold- 
ing it  for  the  action  of  the  needle,  and  presenting  it  properly 


SEPTEMBER,  1878.  307 


Bachelder  v.  Moulton. 


to  the  grasp  of  the  feeding  apparatus ;  a  sewing  mechanism 
proper,  consisting  of  a  needle  and  shuttle,  or  their  equiva- 
lents ;  and  a  mechanical  feed,  automatic  and  causing  the  cloth 
to  progress  regularly,  to  which  the  cloth  is  not  attached,  and 
so  grasping  the  cloth  that  it  may  be  turned  and  twisted  by 
the  hand  of  an  operator,  such  twisting  not  interfering  with 
the  regular  progression  of  the  cloth.  The  feed  of  Wilson  con- 
sists of  two  surfaces  or  bars,  which  clamp  the  material.  The 
material  is  advanced  and  moved  forward  under  the  needle,  to 
receive  the  stitches,  by  the  joint  operation  of  such  two  sur- 
faces or  bars.  One  of  such  bars  has  a  rough  surface  and  a 
lateral  motion.  The  other  has  a  smooth  surface  and  no  lateral 
motion. 

The  machine  of  the  defendants  has  Bachelder's  horizontal 
holding  surface,  in  having  a  small  horizontal  round  plate, 
through  slots  in  which  teeth  on  the  reciprocating  feed-bar 
project  upward,  on  which  plate  the  material  immediately 
about  the  needle  rests,  so  as  to  be  borne  up  horizontally  under 
the  thrust  of  the  needle,  such  plate  being  perforated  with  an 
opening  or  throat  for  the  passage  of  the  needle. 

The  machine  of  the  defendants  has  Bachelder's  receiving 
plate,  in  that  portion  of  the  said  round  plate  which  receives 
and  supports  the  material  as  it  passes  from  the  feed. 

The  machine  of  the  defendants  has  Bachelder's  yielding 
preesure-holder,  in  having  a  spring  pressure-foot  near  the 
needle,  which  rests  on  the  upper  surface  of  the  material,  and 
holds  the  material  to  the  bed  on  which  it  is  supported,  the 
pressure  foot  adapting  itself  to  variations  in  the  thickness  of 
the  material. 

The  machine  of  the  defendants  has  a  reciprocating  eye- 
pointed  needle  and  a  reciprocating  needle  carrier,  substan- 
tially like  those  of  Bachelder. 

In  all  these  particulars  in  which  the  ^tna  machine  was 
like  the  Bachelder  machine,  the  defendants'  machine  does  not 
differ  from  the  ^tna  machine.  This  embraces  all  particulars 
except  the  feed.  In  the  defendants'  machine,  the  cloth  is  ad- 
vanced regularly  and  horizontally,  by  an  intermittent  motion. 
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through  the  joint  action  of  the  rough  surface  of  th«  moving 
bar  beneath  and  the  surface  of  the  pressure  foot  above.  It 
is  apparent  that,  in  the  arrangement  and  operation  of  the  de- 
fendants' feed,  and  its  relations  to  other  co-operating  parts  of 
the  machine,  there  are  the  following  material  features  in  com- 
mon with  Bachelder's  machine  :  The  cloth  lies  horizontally 
on  the  feeding  device,  and  a  portion  of  the  surface  of  the 
cloth  which  lies  immediately  in  front  of  the  needle,  and  of 
the  horizontal  holding  surface,  is  supported  by  the  feeding  de- 
vice during  the  act  of  feeding.  The  material  is  fed  perpet- 
ually, so  that  a  seam  of  any  length  can  be  sewn  without  re- 
moval or  replacement  of  the  parts  of  the  machine.  The 
material  is  delivered,  with  a  seam  sewn  in  it,  upon  the  receiv- 
ing plate. 

In  the  Bachelder  machine  different  portions  of  the  belt 
are  feeding  at  different  times,  a«,  in  the  -^tna  machine,  differ- 
ent portions  of  the  cylinder  were  feeding  at  different  times, 
while,  in  the  defendants'  machine,  the  same  part  of  the  feed- 
ing bar  always  acts  in  feeding.  But  this  difference  is  imma- 
terial. The  action  of  the  parts  employed  at  any  one  time,  in 
feeding,  is  the  same,  in  the  two  machines,  so  far  as  the  es- 
sence of  Bachelder's  invention  of  a  perpetual  feed  is  con- 
cerned. So,  too,  it  is  an  immaterial  difference,  that,  in  the  . 
Bachelder  machine,  the  feeding  device  is  always  in  contact 
with  the  material,  and  always  aids  in  supporting  it,  while,  in 
the  defendants'  machine,  the  feeding  device  is  not  always  in 
contact  with  the  material,  and,  therefore,  only  aids  at  inter- 
vals in  supporting  it.  Equally  immaterial  is  it,  that,  the  de- 
fendants' feeding  bar  being  provided  with  a  roughened  surface, 
instead  of  w^ith  impaling  pins,  seams  of  any  desired  angular- 
ity or  curvature  can  be  sewn  in  the  defendants'  machine,  while 
such  seams  cannot  be  sewn  in  the  Bachelder  machine.  This 
is  the  same  difference  which  existed  between  the  JEtna  mar 
chine  and  the  Bachelder  machine.  The  increased  capacity 
given  to  the  machine  by  the  facility  of  turning  and  twisting 
the  material,  due  to  the  absence  of  impaling  pins,  is  an  im- 
provement, but  the  vital  features  of  Bachelder's  arrangement 
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are  retained.  The  feeding  device  of  the  defendants  has  a 
horizontal  surface  which,  at  the  time  of  feeding,  aids  in  sup- 
porting the  material,  and  thus  makes  the  feeding  possible, 
and  is  a  perpetual  feed,  and  delivers  the  material  to  and  upon 
the  receiving  plate. 

The  point  most  strenuously  urged  on  behalf  of  the  de- 
fendants is,  that  heretofore  suits  have  been  brought  in  many 
of  the  Courts  for  infringement  of  the  reissued  patents  of 
Wilson,  before  mentioned,  Nos.  346  and  414 ;  that  the  de- 
fendants in  those  suits  have  set  up  the  prior  existence  of  the 
Bachelder  machine,  and  the  prior  granting  of  the  Bachelder 
patent,  as  destroying  the  novelty  of  the  above-recited  claims 
of  the  Wilson  patents ;  and  that  it  has  been  uniformly  held 
that  there  was  nothing  in  the  Bachelder  machine  or  the  Bach- 
elder patent  to  invalidate  those  claims.    These  decisions  of 
the  Courts  are  urged  as  decisions  that  the  feeding  arrange- 
ment of  Wilson  and  the  feeding  arrangement  of  Bachelder 
do  not  interfere  with  each  other,  and,  consequently,  that  the 
use  of  the  feeding  arrangement  of  Wilson  cannot  infringe  the 
Bachelder  patent.    But  this  is  not  a  logical  conclusion  from 
what  was  decided  in  the  cases  referred  to.    All  that  was  de- 
cided in  those  cases  was,  that  the  claims  of  the  Wilson  patents 
covered  inventions  which  were  not  to  be  found  in  the  Bach- 
elder patent — inventions  beyond  anything  found  in  the  Bach- 
elder patent,  being  the  inventions  claimed  in  the  Wilson 
patents ;  but  there  was  no  decision  that  a  machine  constructed 
according  to  the  descriptions  contained  in  the  specifications  of 
the  Wilson  patents  did  not  embrace  inventions  claimed  in  the 
Bachelder  patent.    Ko  such  decision  could  have  been  made, 
because  no  such  question  was  involved.    The  principle  prop- 
erly applicable  to  the  decision  of  the  question  involved  in  the 
present  motion  is  a  familiar  one  in  the  patent  law.    Bachelder 
had  no  right  to  use  Wilson's  improvements,  without  Wilson's 
consent.    Wilson,  on  the  other  hand,  had  no  right,  in  con- 
structing a  machine  containing  his  own  improvements,  to  em- 
body therein  the  improvements  patented  by  Bachelder,  with- 
out Bachelder'g  consent. 
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Nothing  is  shown  which  anticipates  Bachelder's  inventions 
on  the  point  of  novelty.  The  plaintiff's  title  and  the  valid- 
ity of  his  claims  are  free  from  doubt,  and  have  been  estab- 
lished, and  the  infringement  by  the  defendants'  machine  is 
clear.   An  injunction  must  issue  on  all  the  claims. 

Oeorge  Gifford  and  Solomon  J.  Gordon^  for  the  plaintiff". 

Theodore  Cuyler  and  Andrew  Boardman^  for  the  de- 
fendants. 


James  E.  Osgood  and  others 
George  G.  Eockwood.    In  Equttt. 

The  protection  giyen  by  the  'TTth  and  'tSth  eections  of  the  Act  of  July  8th,  1870. 
(16  JJ.  8.  Stat,  at  Large,  210,  211,)  to  the  nse  of  a  trade-mark,  the  recordiog 
of  which  in  the  Patent  Office  is  therein  provided  for,  is  to  the  ezdusiye  use 
of  such  trade-mark  only  bo  far  as  regards  the  particular  description  of  goods 
set  forth  in  the  filed  statement  as  the  particular  description  of  goods  to  or  by 
which  the  trade-mark  has  been,  or  is  intended  to  be,  appropriated ;  and  the 
prohibition  is  only  against  the  use,  by  another,  of  substantially  the  same 
trade-mark  on  goods  of  substantially  the  same  descriptive  qualities  as  such 
particular  description  of  goods  set  forth  in  sach  filed  statement. 

A  statement  filed  by  O.  set  forth  that  his  trade-mark  consisted  of  the  word 
"  Heliotype,'*  "  in  connection  with  the  production  and  publication  of  prints," 
and  that ''  the  particular  article  of  trade  "  upon  which  he  had  used  it  was 
"the  prints"  which  he  designated  as  '* Heliotype."  Such  prints  were  made 
by  a  process  to  which  the  name  "  Heliotype  "  was  applied,  and  which  was  a 
process  secured  by  letters  patent  of  the  United  States,  under  which  O.  was 
the  sole  licensee.  The  defendant  used  the  word  "  Heliotype**  on  prints  pub- 
lished by  him,  but  not  made  by  such  patented  process :  Heldf  that  the  right 
of  O.  to  the  recorded  trade-mark  was  limited  to  its  use  on  prints  made  by  such 
patented  process. 

(Before  Blatchford,  J.,  Southern  District  of  New  York,  September  27th,  1873.) 
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Blatohfokd,  J.  The  bill  in  this  case  alleges,  that,  before 
the  8th  of  December,  1869,  one  Ernest  Edwards,  of  London, 
England,  was  the  original  and  first  inventor  of  certain  im- 
provements in  the  process  of  photographic  printing ;  that  he 
obtained  four  English  patents  for  the  same ;  that,  afterwards, 
desiring  to  designate  the  process  embodying  his  said  inven- 
tions by  a  specific  name  not  used  or  known  before,  or  ap- 
plied to  any  other  process  or  art,  he  devised  and  invented  the 
name  "  Heliotype,"  which  name  he  applied  to  his  said  pro- 
cess, and  printed  the  same  upon  impressions  printed  by  his 
said  process,  and  used  the  same  as  a  trade-mark  in  the  business 
and  practice  of  the  said  inventions ;  that,  after  the  issue  of 
the  said  English  patents,  Edwards  assigned  all  his  interest  in 
them  and  in  the  inventions  secured  by  them,  for  Great 
Britain  and  for  the  United  States,  to  the  Heliotype  Company, 
an  English  company,  by  virtue  whereof  the  title  to  the  said 
inventions  for  the  United  States,  and  the  right  to  any  patents 
which  might  be  issued  therefor  in  the  United  States,  became 
vested  in  said  company ;  that,  afterwards,  two  letters  patent 
of  the  United  States,  for  said  inventions,  were  issued  to 
Edwards,  assignor  to  the  said  company ;  that,  prior  to  the 
issuing  of  the  latter  patents,  the  plaintiffs,  by  virtue  of  a 
contract  made  between  them  and  the  said  company,  became 
the  sole  and  equitable  owners  of  the  said  inventions  for  the 
United  States,  and  the  sole  licensees  to  practise  said  inven- 
tions within  the  United  States,  and  also  became  entitled 
to  an  assignment  of  the  latter  patents,  when  issued,  from  the 
said  company ;  that  said  company  are  about  to  execute  to  the 
plaintiffs  an  assignment  of  all  their  interest  in  the  latter  pat- 
ents ;  that  the  plaintiffs,  desiring  to  designate  the  practice  of 
the  said  inventions  in  the  United  States  by  the  same  name 
as  that  by  which  it  is  known  and  practised  in  England,  regis- 
tered the  word  "  Heliotype "  in  the  Patent  Office  of  the 
United  States,  according  to  the  provisions  of  the  statute  in 
such  case  provided,  and  received  a  certificate  of  registration 
from  the  Patent  Office,  whereby  the  exclusive  right  to  the 
use  of  the  said  word   "  Heliotype,"  as  a  trade-mark,  was 
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vested  in  the  plaintiffs  for  the  period  of  thirty  years ;  that 
the  defendant  has  infringed  on  the  exclusive  privilege  granted 
by  said  certificate,  by  printing  upon  certain  prints  by  him 
made,  the  word  "  Heilotype,"  which  the  plaintifiB  charge  to 
be  substantially  the  same  word  as  the  word  "  Heliotype," 
and  to  be  calculated  to  mislead  purchasers  and  to  cause 
them  to  believe  that  they  are  purchasing  prints  made  by 
the  practice  of  the  said  inventions  of  Edwards;  that  the 
defendant,  in  so  doing,  intends  to  deceive  the  public  and  to 
injure  the  plaintiffs ;  and  that  the  defendants  are  greatly  in- 
jured by  such  unlawful  use  of  their  trade-mark.  The  bill 
prays  for  an  account  of  profits  and  damages  and  for  an  in- 
junction. 

The  answer  of  the  defendant  admits  that  he  has  imprinted 
the  word  "  Heliotype  "  on  certain  prints  or  pictures  made  by 
him,  but  denies  that,  in  so  using  that  word,  he  had  any  inten- 
tion, or  that  the  same  was  calculated,  to  mislead  purchasers  or 
cause  them  to  believe  that  they  were  purchasing  prints  made 
by  the  practice  of  the  said  inventions  of  Edwards,  or  that 
such  prints  were  made  by  the  plaintiffs. 

The  plaintiffs  now  move  for  a  provisional  injunction. 
They  do  not  contend  that  the  defendant  employs  the  Edwards 
process  or  infringes  the  patents.  On  the  contrary,  the  affi- 
davit of  one  of  the  plaintiffs  sets  forth  that  their  reputation 
is  connected  with  the  success  of  such  process,  "  and  will  be 
liable  to  be  injured  if  inferior  reproductions  by  other  pro- 
cesses," bearing  what  is  known  to  the  public  as  the  plaintiffs' 
trade-mark,  are  allowed  to  go  upon  the  market.  The  de- 
fendant, in  an  afBdavit,  sets  forth,  that  he  is  a  photographer, 
and  has  denominated  the  process  by  which  his  photographic 
prints  are  taken  as  a  heliotype  process,  and  has  printed  the 
following  words  on  certain  pictures  made  by  him :  "  By 
Rockwood  Photo-Engraving  (Heliotype)  Process ;"  that,  by 
so  doing,  he  did  not  intend  to  simulate  or  imitate  the  imprint 
of  the  plaintiffs,  or  to  convey  the  idea  that  such  pictures  were 
made  by  the  plaintiffs  or  came  from  their  establishment,  or 
were  made  by  a  process  over  which  they  had  control,  or 
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which  they  had  the  exclnsive  right  to  use,  and  did  not  make 
any  Buch  imitation  or  simulation  ;  and  that  such  imprint,  as 
used  by  the  defendants,  was  not  intended  or  calculated  to  de- 
ceive purchasers  of  said  pictures,  or  to  cause  them  to  believe 
that  said  pictures  were  made  by  or  came  from  the  plaintiffs. 
Nothing  is  disclosed  as  to  the  process  whereby  such  pictures 
are  made  by  the  defendant,  except  that  it  is  stated  to  be  one 
whereby  a  print  or  type  is  made  by  the  action  of  the  sun's 
light. 

The  *' statement"  filed  in  the  Patent  OflBice  by  the 
plaintiffs,  under  the  77th  section  of  the  Act  of  July  8th, 
1870,  (16  U.  S.  Stat,  at  Large^  210,)  as  a  basis  for  their  claim 
to  a  trade-mark,  is  in  these  words :  "  Specification  of  a  trade- 
mark used  by  the  firm  of  James  E.  Osgood  &  Co.,  of  Bos- 
ton, Massachusetts.  Our  trade-mark  consists  of  the  word 
"Heliotype,"  either  alone  or  combined  with  some  suitable 
ornamentation,  in  connection  with  the  production  and  publi- 
cation of  prints.  We  have  generally  used  the  word  alone,  as 
shown  in  the  accompanying  drawing.  This  trade-mark  we 
have  used  in  our  business  since  October,  1872.  The  par- 
ticular article  of  trade  upon  which  we  have  used  it  is  the 
'^prints"  which  we  designate  as  "Heliotype."  "We  may 
also  print  our  trade-mark,  to  wit,  the  word  "Heliotype" 
upon  the  outside  of  packages  of  such  prints,  and  also  upon 
cards  or  circulars  advertising  the  same." 

The  77th  section  of  the  Act  provides,  that  any  firm  domi- 
ciled in  the  United  States,  and  who  are  entitled  to  the  exclu- 
sive use  of  any  lawful  trade-mark,  may  obtain  protection  there- 
for by  complying^with  certain  specified  requirements,  one  of 
which  is,  that  they  must  record  in  the  Patent  Office  a  statement, 
under  oath,  setting  forth  '^  the  class  of  merchandise,  and  the 
'  particular  description  of  goods  comprised  in  such  class,  by 
which  the  trade-mark  has  been,  or  is  intended  to  be,  appropri- 
ated," and,  also,  "  a  description  of  the  trade-mark  itself,  with 
fac  similes  thereof,  and  the  mode  in  which  it  has  been,  or  is 
intended  to  be,  applied  and  used." 

The  statement  filed  and  recorded  by  the  plaintiffs,  as  a 
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compliance  with  these  provisions,  sets  forth,  as  "  the  class  of 
merchandise,"  ''  prints  "  which  are  capable  of  "  publication." 
It  further  sets  forth,  as  "  the  particular  description  of  goods 
comprised  in  such  class,"  by  which  the  trade-mark,  namely, 
the  word  "  heliotype,''  has  been  appropriated,  the  prints  which 
the  plaintiffs  designate  as  ^^  heliotype,"  that  being  what  is 
meant  by  the  statement,  when  it  says  that  ^'  the  particular 
article  of  trade"  upon  which  the  plaintiffs  have  used  the 
trade-mark  is  the  prints  which  they  designate  as  "  heliotype." 
It  further  sets  forth,  as  the  mode  in  which  the  trade-mark 
^^  has  been,  or  is  intended  to  be,  applied  and  used,"  that  they 
have  used  it  on  the  prints  which  they  designate  as ''  helio- 
type," and  that  they  may  also  print  it  on  the  outside  of  pack- 
ages of  such  prints,  and  also  upon  cards  or  circulars  advertis- 
ing the  same. 

The  78th  section  of  the  Act  provides,  that  a  trade-mark 
for  which  protection  is  obtained  by  a  compliance  with  the  re- 
quirements of  the  77th  section,  shall,  during  the  period  that 
it  remains  in  force,  entitle  the  party  registering  it  "  to  the 
exclusive  use  thereof,  so  far  as  regards  the  description  of 
goods  to  which  it  is  appropriated  in  the  statement  filed  under 
oath,"  and  that  "  no  other  person  shall  lawfully  use  the  same 
trade-mark,  or  substantially  the  same,  or  so  nearly  resembling 
it  as  to  be  calculated  to  deceive,  upon  substantially  the  same, 
description  of  goods."  The  79th  section  provides,  that,  if  any 
person  '^  shall  reproduce,  counterfeit,  copy  or  imitate  any  such 
recorded  trade-mark,  and  affix  the  same  to  goods  of  substan- 
tially the  same  descriptive  properties  and  qualities  as  those 
referred  to  in  the  registration,"  he  shall  be  liable  to  an  action 
for  damages,  and  '^  the  party  aggrieved  shall  also  have  his 
remedy  according  to  the  course  of  equity,  to  enjoin  the 
wrongful  use  of  his  trade-mark,  and  to  recover  compensation 
therefor." 

It  is  apparent,  that  the  protection  given  by  the  statute  is 
to  the  exclusive  use  of  the  trade-mark  only  so  far  as  regards 
the  particular  description  of  goods  set  forth  in  the  filed  state- 
ment as  the  particular  description  of  goods  to  or  by  which  the 
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trade-mark  has  been,  or  is  intended  to  be,  appropriated ;  that 
the  inhibition  of  the  statute  is  only  against  the  nse  of  substan- 
tially the  same  trade-mark  or  substantially  the  same  particu- 
lar description  of  goods ;  and  that  the  wrongful  use  which  may 
be  enjoined  is  only  the  a£Sxing,  by  another,  of  substantially 
the  same  trade-mark  to  goods  of  substantially  the  same 
descriptive  properties  and  qualities  as  those  set  forth  in  the 
filed  statement  as  the  particular  description  of  goods  by 
which  the  trade-mark  has  been,  or  is  intended  to  be,  appro- 
priated. 

The  only  reasonable  construction  of  the  language  of  the 
filed  statement  in  the  present  case  is,  that  the  plaintiffs  mean, 
that  the  word  "  heliotype,"  as  a  trade-mark,  has  been,  and  is 
intended  to  be,  appropriated  by  them,  only  to  the  prints 
which  they  designate  as  "  heliotype."  What  those  prints  are 
appears  by  the  bill  and  other  papers.  They  are  prints 
produced  by  the  Edwards  patented  process,  and  only  such 
prints.  Such  prints  are  the  only  particular  description  of 
goods  named  in  the  statement,  as  that  on  which  the  plaintiffs 
have  used  the  word  "heliotype"  as  a  trade-mark,  and  to 
which  they  have  appropriated  it,  or  intend  to  appropriate  it, 
as  a  trade-mark.  "Prints"  are  named  as  the  class  of  mer- 
chandise. The  prints  designated  as  "heliotype"  by  the 
plaintiffs,  are  "  the  particular  description  of  goods  comprised 
in  such  class."  And  such  is  the  purport  of  the  bill.  It  avers, 
that  Edwards  invented  the  name  "  heliotype,"  and  applied  it 
to  his  process,  and  printed  it  on  impressions  printed  by  his 
process,  and  used  it  as  a  trade-mark  in  the  business  and  prac- 
tice of  his  patented  inventions ;  and  that  the  plaintiffs,  desir- 
ing to  designate  the  practice  of  the  said  inventions  in  the 
United  States  by  the  same  name  as  that  by  which  it  is  known 
and  practised  in  England,  registered  the  word  "  heliotype  " 
in  the  Patent  Office,  according  to  the  statute. 

Inasmuch,  therefore,  as  the  defendant  is  not  shown  to  have 
used  the  word  "  heliotype  "  in  connection  with  prints  which 
are  substantially  the  same  description  of  goods  as  the  prints 
which  the  plaintiffs  designate  as  "  heliotype,"  or  with  prints 
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which  have  substantially  the  same  descriptive  properties  and 
qnalities  as  those  which  the  filed  statement  refers  to  as  the 
prints  which  the  plaintiffs  designate  as  "heliotype,"  the 
plaintiffs  are  not  entitled  to  the  relief  asked,  by  reason  of 
any  right  acquired  under  the  statutory  registration  set  forth 
in  the  bill. 

The  83d  section  of  the  Act  declares,  that  nothing  in  the 
Act  shall  prevent,  lessen,  impeach  or  avoid  any  remedy  at  law 
or  in  equity,  which  any  party  aggrieved  by  any  wrongful  use 
of  any  trade-mark  might  have  had  if  the  Act  had  not  been 
passed.  As  the  fact  probably  is,  that  the  plaintiffs  are  citizens 
of  Massachusetts,  and  the  defendant  is  a  citizen  of  New  York, 
although  the  bill  does  not  so  specifically  aver,  the  bill  could, 
doubtless,  be  amended  so  as  to  give  to  this  Court  jurisdiction 
to  administer  the  proper  remedies  in  equity  in  behalf  of  the 
plaintiffs,  to  which  they  may  be  entitled  by  reason  of  any 
wrongful  use  of  a  trade-mark  which  they  may  have  the  right 
to  use  independently  of  any  statutory  registration.  The  bill, 
however,  is  not  framed  in  view  of  any  such  case.  It  does  not 
set  forth  any  title  in  the  plaintiffs  to  any  trade-mark.  It 
avers  that  Edwards  invented  and  used  the  word  "  heliotype," 
as  a  trade-mark.  It  does  not  aver  that  he  ever  assigned  to 
the  plaintifis  any  right  to  use  it  as  a  trade-mark.  It  does  not 
aver  that  the  plaintiffs  have  ever  used  it  as  a  trade-mark. 
Nor  is  there  any  evidence  that  the  use,  by  the  defendant,  of 
words  indicating  that  the  prints  he  produces  are  made  by 
"  Eockwood's  photo-engraving  (heliotype)  process,"  are  calcu- 
lated to  mislead  purchasers,  and  to  cause  them  to  believe  that 
they  are  purchasing  prints  made  by  the  Edwards  process,  or 
that  the  defendant,  in  so  doing,  intends  to  deceive,  or  is 
deceiving,  the  public,  or  intends  to  injure,  or  is  injuring,  the 
plaintifis. 

The  motion  for  an  injunction  is  denied. 

ChaHes  F.  Blake^  for  the  plaintiffs. 
Josidh  P,  Fitchy  for  the  defendant. 
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CoENELius  Aultman 

vs. 

Henbt  0.  HoLLET  AND  Edwin  H.  Fittz.     In  Equity. 

The  reiflsned  letters  patent  No.  2,608,  granted  to  Philo  SjUa  and  Angnstus 
Adams,  September  1 4th,  1867,  and  the  three  reissued  letters  patent  Nos.  728, 
724  and  726,  granted  to  C.  Anltman  A  Co.,  assignees  of  said  Sylla  and 
Adams,  May  17th,  1859,  each  for  an  "improyement  in  harresters,"  (the  orig- 
inal patent  haying  been  granted  to  said  Sylla  and  Adams,  September  20tb, 
1858,)  and  which  four  reissued  letters  patent  were  seyerally  extended  for 
seyen  years  from  the  20th  of  September,  1807,  are  yalid. 

Under  an  objection  that  the  reissued  patent  includes  deyices  not  shown  or  sug- 
gested in  the  record  of  the  original,  the  proper  tests  to  be  applied,  in  consid- 
ering whether  a  reissued  patent  is  for  the  same  inyention  as  the  original, 
stated  and  illustrated. 

In  a  certified  copy  of  the  model  on  file,  certified  from  the  Patent  Office,  the 
precise  construction,  in  the  particular  in  dispute,  was  not  shown,  for  the 
reason  that  parts  were  broken  and  other  parts  were  missing.  But  the  origin m1 
specifications  and  drawings  were  not  inconsistent  with  the  construction  neces- 
sary to  sustain  the  reissue ;  and,  in  yiew  of  the  necessity  of  the  feature,  and 
of  eyidence,  that,  before  the  model  was  filed,  such  necessity  was  understood 
and  acted  on,  in  practice,  by  the  inyentors,  and  of  the  fact  that  the  Patent 
Office  granted  the  reissue  after  referring  to  the  model,  on  a  question  being 
raised  before  it  as  to  the  particular  in  dispute,  it  was  held  sufficiently  proyed 
that  the  model,  as  filed,  contained  the  feature. 

The  question  of  infringement,  considered. 

Abandoned  experiments,  commented  on. 

Deyices  contriyed  and  employed  in  such  experiments  do  not,  on  their  abandon- 
ment, become,  per  ««,  public  property,  in  such  sense  that  they  can  be  used  to 
defeat  the  patent  of  a  new  and  independent  inyentor. 

(Before  Woodruff,  J.,  Southern  District  of  New  York,  October  27th,  1878.) 

Woodruff,  J.  On  the  20tli  of  September,  1853,  Philo 
Sylla  and  Augastus  Adams  received  letters  patent  from  the 
[Jnit^d  States,  for  an  "  improvement  in  harvesters."  On  the 
17th  of  May,  1859,  cm  a  surrender  of  the  said  patent,  new 
letters  were  issued  to  C.  Aultman  &  Co.,  assignees,  intended 
severally  to  cover  different  parts  of  the  same  invention,  or 
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different  devices  included  in  the  original  machine.  These  re- 
issues were  numbered  respectively  721,  722,  723,  724,  725, 
and  726.  Thereafter,  reissue  No.  722  was  assigned  to  the 
original  alleged  inventors,  was  by  them  surrendered,  and,  on 
the  14th  of  September,  1867,  new  letters  patent  were  issued 
to  them,  professedly  for  the  same  invention,  which  last  named 
reissue  is  numbered  2,608.  The  several  reissued  patents  num- 
bered 2,608,  723,  724,  and  726,  were,  on  the  19th  of  Septem- 
ber, 1867,  extended  for  seven  years  from  the  expiration  of  the 
original  terms,  namely,  to  the  20th  of  September,  1874,  and 
by  assignment  from  the  original  patentees,  the  title  thereto  is 
Tested  in  the  complainant  in  this  suit,  who  charges  the  de- 
fendants with  an  iuf  ringement  of  these  extended  reissued  pat- 
ents. The  defendants  have  raised  the  preliminary  objection, 
that  the  suit  is  defective  for  want  of  necessary  parties;  and,  on 
the  merits,  they  insist  upon  various  objections  to  the  relief 
sought,  the  chief  of  which  are,  that  the  reissued  patents  are 
void,  because  they  "  are  not  for  the  same  invention  as  the 
original  patent  from  which  they  have  sprung,  but  claim  sub- 
stantial and  material  matters  not  indicated,  suggested,  or  de- 
scribed in  that  original  patent ;"  that,  if  the  reissued  patents 
embrace  no  devices  but  such  as  are  shown  or  suggested  in  the 
record  of  the  original,  or  if  they  can  be  sustained  so  far  as  to 
embrace  what  is  shown  in  such  original  and  nothing  more, 
then  the  defendants'  machine  is  no  infringement ;  and,  finally, 
that  the  invention  shown  or  indicated  by  the  original  patent, 
its  specification  and  model,  in  any  particular  in  which  the  de- 
fendants can  be  deemed  to  use  any  device  or  devices  shown 
therein,  was  not  new  when  such  original  patent  was  granted. 

1.  [The  objection,  that  the  suit  is  defective  for  want  of 
necessary  parties,  is  then  considered  by  the  Court,  and  over- 
ruled.] 

2.  The  claim  that  the  reissued  patents  on  which  this  suit 
is  founded  are  void,  because  they  are  not  for  the  same  inven- 
tion as  the  original,  but  claim  substantial  matters  not  included 
in  the  former,  nor  shown,  suggested,  or  described  in  the  orig- 
inal record,  is  most  urgently  pressed,  and  is  sustained  by  very 
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able,  elaborate,  and  greatly  extended  arguments,  by  the  dif*- 
tingnisbed  counsel  representing  the  defendants  on  the  hearing. 
The  legal  proposition,  that  a  party  cannot,  by  the  surrender 
of  a  patent  and  the  reissue  tliereof,  obtain  an  exclusive  right 
to  devices  not  shown  or  claimed  in  the  specification,  drawings, 
or  model  of  the  original  patented  invention,  is  not  disputed. 
But  the  application  of  that  rule  of  law  to  the  present  case  is 
resisted,  and  the  controversy  thereupon  embraces  the  disputed 
question  of  fact,'  as  to  what  was  disclosed  by  the  record  of 
the  original  patent,  including  therein  the  specification,  draw- 
ings, and  model ;  and,  next,  the  question,  whether  the  reissued 
patents  here  sued  upon  do  embrace  devices  not  thus  shown. 

I  cannot  hope  to  do  more,  than  to  make  these  questions, 
in  their  relation  to  the  case,  intelligible,  and  to  state  my  con- 
clusion thereon.  To  follow  the  arguments  of  counsel  through 
all  their  details,  and  attempt,  satisfactorily,  to  answer  those 
arguments,  however  gratifying  and,  possibly,  useful,  in  the  fu- 
ture history  or  progress  of  the  case,  as  a  vindication  of  my 
conclusion,  must  be  left  to  greater  leisure  and  to  the  duty  of 
arguing  rather  than  deciding. 

It  is  always  to  be  borne  in  mind,  in  considering  the  valid- 
ity of  a  reissued  patent,  in  the  face  of  the  objection  before  us, 
that  the  object  of  a  reissue,  and  the  purpose  of  the  law  in  per- 
mitting the  surrender  of  a  patent  and  are  issue  thereof,  are,  to 
correct,  or  rather  perfect,  a  defective  or  insufficient  description 
or  specification,  including  the  claim  which  the  patentee  makes 
to  the  devices  described  and  which  he  alleges  are  his  inven- 
tion. The  reissue  is,  therefore,  not  to  be  tested  by  the  mere 
language  of  the  original  specification,  for,  the  fact  of  reissue 
proceeds  upon  the  ground,  that  such  language  is  defective  or 
insufficient.  So,  also,  something  is  due  to  the  fact  of  reissue 
itself,  as  presumptive  evidence  of  the  facts  justifying  the  re- 
issue in  manner  and  form  in  which  it  is  granted.  Indeed, 
this  alone  has  been  held,  in  some  cases,  conclusive,  unless 
there  be  a  clear  excess  of  authority,  or  there  appears  to  be 
fraud  therein,  {Allen  v.  Blunt^  8  Stcnry^  742, 744,  and  2  Wood- 
bury  &  Minot^  126,  139 ;  BatUn  v.  Tagg^^  17  How.^  74 ;) 
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while,  on  the  other  hand,  it  is  agreed,  that  the  reissued  patent 
must  be  for  the  same  invention,  and  the  patentee  cannot 
thereby  secure  to  himself  a  new  or  different  sabject  of  patent, 
even  though  it  be,  in  truth,  his  own  invention. 

In  the  original  specification  annexed  to  the  patent  granted 
to  Sylla  and  Adams  September  20th,  1853,  they  state,  that 
the  nature  of  their  invention  ^^  consists  in  fastening  the  sickle- 
bar  or  stock "  (elsewhere  and  often  called  the  "  cutter-bar " 
and  "  finger-bar,"  it  being  the  bar  which  supports  the  knives, 
and  on  which  they  slide,  in  cutting  grass  or  grain)  '^  to  the 
ends  of  two  levers,  so  as  to  allow  it  to  vibrate  perpendicularly, 
and  accommodate  the  sickle  to  uneven  ground,  in  cutting 
grass,  the  weight  of  the  sickle-bar  being  properly  counterbal- 
anced by  weights  upon  the  opposite  ends  of  the  levers,  which 
levers  may  be  made  permanent,  by  bolts  or  otherwise,  when 
cutting  grain,  the  sickle-bar  being  connected  to  the  carriage 
frame  by  a  strong  link,  which  is  hinged  to  the  sickle-bar  and 
to  the  carriage  near  the  crank  shaft,  so  as  to  allow  the  bar  to 
vibrate  perpendicularly  and  to  prevent  it  from  being  traversed 
longitudinally  by  the  motion  of  the  sickle."  And,  in  describ- 
ing the  construction  of  the  machine,  it  is  said,  "the  bar  B" 
(part  of  the  frame  near  the  crank  shaft)  "  being  connected  to 
the  sickle-bar  *  *  by  the  link,  *  *  which  link  is  hinged 
to  both  bars  by  strong  staples,  so  as  to  allow  the  sickle-bar 

*  *  to  vibrate  perpendicularly  and  accommodate  itself  to 
uneven  ground,  in  cutting  grass,  and  to  prevent  it  from  being 
traversed  endways  by  the  motion  of  the  sickle  *  *  and 
the  action  of  the  grass  or  grain,  as  it  is  pressed  against  the 
sides  of  the  fingers,     *    *    as  it  is  severed  by  the  sickle. 

*  *  The  sickle-bar  *  *  is  fastened  to  the  levers,  *  * 
which  are  hung  so  as  to  vibrate  freely,  *  *  and  the  weight 
of  the  sickle-bar  and  sickle  are  counterbalanced  to  the  extent 
required,  by  the  weights  *  *  fastened  to  the  rear  ends  of 
the  levers,  when  cutting  grass,  and,  when  cutting  grain,  the 
rear  end  "  may  be  fastened,  so  as  to  carry  the  cutter- bar  at  a 
proper  elevation.  The  patentees  claim,  1st,  "  The  weighted 
levers,    *    *    or  their  equivalents,  substantially  as  described. 
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which  carry  the  sickle-bar  and  sickle,  and  allow  them  to 
vibrate  perpendicularly  and  accommodate  the  sickle  to  uneven 
ground,  in  cutting  grass,  which  levers  may  be  made  permar 
nent,  when  cutting  grain,  substantially  as  described  and  rep- 
resented;" 2d.  "The  link  or  hinged  brace,  *  *  or  its 
equivalent,  in  combination  with  the  weighted  levers,  *  * 
which  brace  *  *  prevents  the  sickle-bar  from  being  trav- 
ersed longitudinally  by  the  action  of  the  sickle,  but  allows  it 
to  vibrate  perpendicidarly  and  accommodate  itself  to  uneven 
ground,  substantially  as  described.''  These  parts  of  the  speci- 
fication are  all  that  are  material  to  the  point  now  to  be  con- 
sidered. The  drawings  annexed  show  a  machine,  a  frame  pro- 
jecting side  wise  to  the  extent  of  the  swath  to  be  cut,  and  two 
parallel  levers,  one  at  each  end  of  the  finger-beam,  hinged  at 
their  centres  to  the  frame,  and  projecting  forward  to  receive 
the  sickle  or  finger-bar,  and  backward  of  the  hinges  to  receive 
the  counterpoising  weights.  The  finger-bar  appears,  in  the 
drawing,  to  be  attached  to  the  ends  of  the  levers  by  tenons  at 
the  end  of  the  former,  entering  mortises  in  the  ends  of  the 
latter,  and  the  under  sides  of  these  ends  are  curved  upwards, 
to  adapt  them  to  slide  over  the  ground  when  the  finger-bar  is 
suflered  to  rest  thereon  for  mowing.  The  link  or  coupling 
arm  is  also  shown  hinged  to  the  inner  end  of  tlie  finger-bar, 
and  from  it  extending  crosswise  to  the  further  comer  of  the 
main  frame,  where,  near  the  crank  shaft  which  oscillates  the 
pitman  moving  the  knives  or  cutters,  it  is  hinged,  obviously, 
so  as  to  move  up  and  down  freely  as  the  inner  end  of  the 
finger-bar  shall  rise  and  fall,  and  so  as  to  hold  such  inner  end 
of  tlie  finger-bar  in  proper  relative  position  to  the  crank-shaft 
and  pitman,  for  the  free  transverse  action  thereof  and  of  the 
cutters,  whether  the  finger-bar  at  that  end  be  raised  or  low- 
ered. A  certified  copy  of  the  model  remaining  in  the  Patent 
Office  was  produced  in  evidence,  that  exhibited  the  general 
structure  of  the  machine  in  admitted  conformity  to  the  speci- 
fication and  drawings,  so  far  as  it  had  been  preserved,  but  the 
model  was  in  a  very  broken  state,  and  parts  of  it  were  wholly 
missing,  and  it  is  much  to  be  regretted,  that  portions  were- 
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missing,  which  showed  tlie  precise  character  of  the  connection 
made  between  the  sickle  or  finger-bar  and  the  ends  of  the 
levers,  which,  in  the  discussion  of  this  case,  was  deemed  of 
great  importance  by  the  counsel. 

In  there  issued  patent  number  2,608,  the  only  claim  mate- 
rial to  this  controversy,  and  the  only  claim  which  it  is  urged 
that  the  defendants  are  infringing,  is  as  follows  :  Ist.  ^'  The 
combination  of  a  finger-beam  with  slotted  guard  fingers,  a 
reciprocating  scolloped  cutter,  a  double  hinge  connection 
between  the  finger-beam  and  the  main  frame,  and  a  driving 
shaft  for  the  cutting  apparatus,  parallel  or  nearly  so  to  the 
ground."  Whether  there  be  any  other  objections  to  this 
claim  or  not,  and  whether  the  defendants  have  violated  this 
claim  or  not,  may  pertain  to  other  points  discussed  in  this 
case,  but  the  claim  itself  is  not  liable  to  the  objection  now 
under  consideration.  All  of  the  elements  embraced  in  the 
combination  do  manifestly  appear  in  the  specification,  drawings 
and  model  of  the  original  patent.  Finger-beam,  slotted  guard 
fingers,  reciprocating  scolloped  cutter,  and  a  driving  shaft 
parallel  with  the  groimd,  are  plainly  shown.  The  finger-beam 
is,  with  equally  obvious  distinctness,  shown  and  described 
as  doubly  hinged  to  the  main  frame,  as  well  by  the  hinges  at 
each  end  of  the  link  piece  or  coupling*bar,  as  by  the  hinges 
by  which  the  levers  are  connected  to  the  main  frame.  If,  there- 
fore, this  reissue  is  liable  to  the  objection  that  it  embraces 
what  does  not  appear  in  the  record  of  the  original  patent,  it 
must  be  because  of  something  inserted  in  the  descriptive  or 
reciting  portions  of  the  specification  preceding  this  claim, 
with  reference  to  which  it  is  insisted  this  claim  must  be 
construed,  and  by  which  it  is  controlled.  That  involves  sub- 
stantially the  same  review  of  the  specification  which  is  in- 
volved in  the  consideration  of  one  or  more  of  the  other 
reissues,  and  may  be  discussed  in  connection  with  them. 

In  reissue  number  723,  the  patentees  declare  that  ^^  what 
is  claimed  under  this  patent,  as  the  invention  of  Sylla  and 
Adams,  is  the  short  finger-beam  in  combination  with  the 
yielding  connection  with  the  main  frame,  or  its  equivalent,- 
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substantiallj  as  herein  Bet  forth."  It  id  obvious  that  to  this 
claim,  as  to  the  last  named,  the  same  observations  are  perti- 
nent. The  combination  is  of  the  short  finger-bar,  which  is  the 
finger-bar  shown  in  the  original,  and  the  yielding  connection 
of  the  bar  by  hinges,  before  referred  to,  which  permits  such 
motion  on  the  coupling  arm  or  link,  and  the  hinged  attach- 
ment to  the  main  frame,  above  described.  This  is  a  more 
limited  combination  than  the  former,  and  must  be  deemed  to 
embrace  such  coupling  arm,  and  the  hinged  levers,  or  their 
equivalent.  Unless,  therefore,  the  reference  to  the  preceding 
specification,  by  the  words,  "  substantially  .as  described,"  or 
the  duty  to  construe  the  claim  with  reference  to  the  preceding 
specification,  brings  this  reissue  into  reach  of  the  objection 
urged,  and  makes  it  embrace  what  is  not  shown  in  the  original, 
then  this  reissue  is  also  free  from  that  criticism. 

In  reissue  number  724,  it  is  stated,  that  ^'  what  is  claimed 
under  this  patent,  as  the  invention  of  Sylla  and  Adams,  is  the 
combination  of  the  finger-beam  with  the  hinges  by  which  it 
is  drawn,  arranged  above  the  plane  of  the  cutter,  substantially 
as  herein  set  forth."  This  language  is  not,  perhaps,  the  best 
that  might  be  chosen  to  express  its  meaning,  but  I  think  it  is 
sufficiently  intelligible.  It  is  not  every  combination  of  the 
finger-beam  with  the  hinges  which  is  here  claimed,  nor  even 
though,  in  other  respects,  the  machine  should  be  such  as  is 
described  in  the  preceding  specification  ;  it  is  only  such 
combination  when  arranged  above  the  plane  of  the  cutters, 
substantially  as  previously  set  forth.  This  seems  to  me  a 
very  narrow  claim,  embracing  an  arrangement  of  the  hinges 
connecting  a  cutter-beam  to  the  main  frame  above  the  plane 
of  the  cutters.  The  description  of  a  machine  in  which  this 
is  shown  to  be  practicable  and  useful,  whether  the  other  parts 
of  the  machine  be  the  invention  of  the  patentees  or  not,  does 
not  enlarge  this  claim,  but  only  serves  to  illustrate  a  mode  of 
its  application.  The  device  itself  is  single ;  it  is  found  in  the 
original  model ;  it  is  shown  in  the  drawings  furnished  me  as 
copies  of  those  annexed  to  the  original  patent.    The  reissue 
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seems,  in  that  respect,  free  from  the  objection  now  under 
consideration. 

What  is  claimed  under  reissued  patent  number  726,  as  the 
invention  of  SjUa  and  Adams,  is  "  the  combination  of  a  stop 
with  the  mechanism  for  connecting  the  finger-beam  with  the 
main  frame,  and  allowing  it  to  rise  and  fall,  substantially  as 
herein  set  forth."    Here,  again,  the  device  claimed  is  single, 
and  was  shown  in  the  original.    In  the  reissue,  the  machine 
which  the  patentee  describes,  in  order  to  illustrate  the  ap- 
plication of  the  stop  to  practical  ase,  is  not  necessarily  the 
invention  of  the  patentee.     For  the  purpose  of  such  illustra- 
tion, any   machine  might  be   described,  and,  therefore,  it  is 
not  material,  so  far  as  the  validity  of  the  patent  for  the  mere 
combination  of  a  stop  with   the  mechanism  connecting  the 
finger-beam   with  the   main   frame  is  involved,   to  inquire 
whether  the  machine  by  which  the  patentee  illustrates  the 
practical  use  of  the  stop  was  or  was  not  correctly  and  fully 
described  in   the  original   application  for  a  patent,  or  the 
specification  thereof,  or  even  in  any  patent  whatever.     For 
example,  let  it  be  supposed  that  a  patent  for  such  a  combina- 
tion  had   once  been   granted,  and  the  patentee  had,  in  his 
specification,  attempted   to   show  its   application  to  use,  by 
describing  its   construction,  location,  and   adaptation    to    a 
particular  machine,  but,  through  mistake  or  error,  he  had 
failed  sufficiently  to  indicate  the  manner  of  its  application,  or 
made  his  description  of  the  device  otherwise  imperfect,  I  know 
of  no  rule  which,  on  obtaining  a  reissue,  would  forbid  his  select- 
ing a  machine  of  a  different  construction,  and  even  one  in- 
vented  by  and  patented  to   another  person,  and,  describing 
that,  show   also  the  application  of  his  newly  invented  com- 
bination thereto,  as  an  illustration  of  its  practical  utility  and  , 
the    manner  of   employing    it ;    provided,  always,  that   his 
description  of  the   stop  and  its   application,  and  his  claim 
thereto,  did  not  embrace  anything  more  than  the  combination 
of  the  stop  with  the  mechanism  connecting  the  finger-beam 
with  the   main   frame.     He  would  not,  of  course,   thereby 
acquire  the  exclusive  ri^ht  to  the  machine  described,  nor  (if 
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it  had  been  patented  to  another)  any  right  to  use  it,  bat  he 
would  secure  the  exclusive  right  to  the  stop  itself,  in  the 
combination  stated.  Whether  this  reissued  patent  be  or  be 
not  liable  to  any  other  criticism,  it  is  not  invalid  on  the 
ground  that  the  device  patented  was  not  shown,  suggested, 
or  indicated  in  the  original  patent. 

If,  however,  the  claims  in  either  of  these  last  two  patents 
be  deemed  to  draw  to  themselves  the  description  of  the 
machine  desciibed  by  the  preceding  specifications,  as  illustra- 
tions of  their  use  and  mode  of  operation,  then  the  observa- 
tions yet  to  be  made  in  respect  to  reissues  2,608  and  723  will 
apply  to  these  also. 

Recurring  now  to  reissues  numbers  2,608  and  723,  it  re- 
mains to  inquire  how  far  there  is  anything  in  the  specification 
preceding  the  claims  alleged  to  be  infringed  that  makes  them 
invalid,  as  including  what  is  not  shown  in  the  original  patent. 
It  has  already  been  seen,  that  the  claims  on  their  face  disclose 
no  such  departure  from  the  original  patent.  It  may  be  here 
properly  suggested,  that  exaggerated  statements  of  the  utility 
and  general  capacity  of  the  machine  described  in  the  reissues, 
do  not  expose  the  reissues  to  this  objection,  so  long  as  the 
specifications  correctly  describe  the  construction  and  manner 
of  operation  of  the  thing  invented,  and  a  practicable  mode  of 
applying  it.  The  object  of  a  specification  is  to  describe  the 
thing  invented,  so  as  to  enable  a  mechanic  of  ordinary  skill 
to  construct  it  and  apply  it  to  practical  use ;  and  the  claim 
declares  what  the  patentee  claims  as  his  invention.  Beyond 
this,  all  essays  eulogistic  of  its  utility,  and  assertions  of  its 
capacity,  are  immaterial  and  useless.  If  fraudulently  inserted 
to  mislead,  and  if  they  operate  to  deceive  others  in  regard  to 
the  actual  construction  of  the  thing  claimed  and  the  mode  in 
which  it  may  be  applied  to  use,  they  may  render  a  reissue 
void  on  that  ground,  but  that  is  not  the  point  now  before  us  ; 
and  where,  notwithstanding  such  apparent  exaggerations,  the 
thing  is  correctly  described,  so  as  to  serve  the  above  stated 
objects  of  a  specification,  and  the  claim  is  limited  to  what  is 
shown  in  the  original  record,  the  objection  now  under  con- 
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sideration  has  no  force.  These  observations  seem  pertinent, 
in  view  of  the  criticisms,  made  at  some  length  on  the  hearing, 
of  the  somewhat  extended  essays  and  of  the  vaunted  utility  of 
the  inventions,  found  in  the  specification. 

The  main  feature,  however,  in  which  these  reissnes  were 
supposed  to  include  something  not  shown  in  the  original  rec- 
ord, and  the  feature  chiefly  pressed  upon  the  attention  of  the 
Court  is,  that  the  specifications  represent  the  connection  be- 
tween the  finger-bar  and  the  frame  as  such  thkt  the  finger- 
bar  can  rise  and  fall  at  either  end,  without  the  rise  or  fall  of 
the  other,  thus  practically  adapting  itself  to  undulations  of 
the  ground  in  the  direction  of  its  length.  Confessedly,  the 
finger-bar,  as  described  and  shown  in  the  specification,  draw- 
ings, and  model  of  the  original  patent,  could  rise  and  fall  per- 
pendicularly, by  the  free  play  of  the  hinges  of  the  coupling 
arm  and  of  the  hinged  levers  which  resisted  the  backward 
thrust ;  but,  it  is  denied  that  such  finger-bar,  as  there  de- 
scribed, had  any  other  motion  or  capacity  of  motion,  and  it  is 
insisted  that  neither  the  specification,  drawings,  or  model  ex- 
hibited a  construction  which  permitted  one  end  thereof  to 
rise  or  fall  without  the  other. 

The  specification  annexed  to  the  reissues  assigns  to  the 
finger-beam  this  capacity,  and  describes  one  mode  of  con- 
struction which  allows  it.  One  example  will  suffice  :  '*  The 
forward  ends  of  both  the  yielding  bars  are  connected  with 
the  finger-beam,  one  of  them,  at  least,  not  rigidly,  but  both 
strongly,  so  as  to  give  the  requisite  support  to  the  beam,  with- 
out preventing  it  from  swaying  freely  within  certain  limits,  or 
rising  and  falling  at  either  end  unrestrained  by  the  opposite 
end.  One  mode  of  securing  the  requisite  freedom  of  the  con- 
nection is  by  providing  for  play  in  the  joint  between  the  bar  " 
[lever]  "  k  and  the  finger-beam,  as  shown  in  figure  7."  It 
will  be  perceived,  that  the  question  is  not  whether  there  was 
or  is,  according  to  the  specification,  drawings  or  model  of 
either  patent,  an  instrument  or  device  which,  by  its  action  on 
the  finger-bar,  brought  it  to  the  ground,  or  compelled  it  to 
conform  to  the  undulations  thereof.     The  construction,  at 
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most,  allowed  it  to  rest  on  the  ground,  and,  by  its  own 
weight,  conform  to  the  undulations.  We  have,  then,  at  the 
outset  and  at  the  end,  it  may  be,  of  the  discussion,  the  ques- 
tion of  fact — ^Do  the  specification,  drawings  or  model  of  the 
original  patent  indicate  a  construction  which  allowed,  by  not 
preventing,  the  finger-bar  resting  on  the  ground,  in  mowing, 
to  sway  up  and  down  at  either  end  within  certain  limits,  to 
conform  to  undulations  which  tend  to  raise  one  end  without 
the  other  2  It  seems  to  me  obvious,  that  a  finger-beam  at- 
tached at  each  end  to  a  hinged  lever  vibrating  freely  up  and 
down,  would  certainly,  when  resting  on  uneven  ground,  sway 
or  incline  to  some  extent  conformably  to  the  undulations,  un- 
less the  attachment  to  the  levers  and  the  close  working  of  the 
hinges  were  of  extraordinary  firmness  and  rigidity,  and  that 
this  would  be  suggested  at  once  to  the  ordinary  mechanic  ; 
and,  in  view  of  the  great  importance  and  even  necessity  of 
such  conformity  to  the  surface  of  the  ground,  it  seems  im- 
probable that  such  a  construction  could  be  described  without 
suggesting  to  the  mind  that  such  swaying  or  inclination  was 
intended. 

It  is  certain,  that  the  original  specification  is  not  very  full 
or  precise  upon  this  point.  As  above  quoted,  it  speaks  of 
"  fastening  the  sickle-bar  or  stock  to  the  end  of  two  levers,  so 
as  to  allow  it  to  vibrate  perpendicularly,  and  accommodate  the 
sickle  to  uneven  ground  ; "  and  again,  in  describing  the  con- 
struction and  the  connection  between  the  frame  and  sickle-bar 
by  the  link  or  coupling-arm  at  one  end  of  the  sickle-bar,  it 
states,  that  such  ^^  link  is  hinged  to  both  bars  by  strong  staples, 
so  as  to  allow  the  sickle-bar  to  vibrate  perpendicularly  and 
accommodate  itself  to  uneven  ground,  in  cutting  grass."  Do 
those  expressions  import  an  accommodation  to  uneven  ground 
by  vibrating  perpendicularly,  and  by  that  vibration  only  ?  or 
do  they  import  both  a  vibration  perpendicularly,  and  also  an 
accommodation  to  uneven  ground  generally  ?  The  first  would 
seem  to  satisfy  the  language,  and  yet  the  language  is  not  such 
as  to  exclude  the  latter  meaning.  The  most  that  can,  I  think, 
be  said,  is,  that  this  specification  is  not  inconsistent  with  a 
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construction  which  permits  the  finger-bar  to  sway  or  incline 
at  either  end.  If  such  construction  was  elsewhere  indicated, 
and  the  invention  actually  embraced  that  feature,  then  the 
want  of  clearness  in  this  specification  is  not  only  no  objection 
to  the  validity  of  a  reissue,  but  it  furnished  a  just  and  proper 
occasion  therefor.  Similar  observations  are  due  to  the  draw- 
ings annexed.  They  do  not,  on  their  face,  very  clearly  indi- 
cate a  loose  tenon  in  the  mortises  shown,  and  yet  the  double 
lines  may  indicate  that  the  tenon  does  not  fill  the  mortise, 
but  has  some  play  therein,  and  the  drawings  are  not  plainly 
inconsistent  therewith.  Great  importance,  therefore,  neces- 
sarily belongs  to  the  model,  which,  in  a  device  that,  when  re- 
duced to  the  small  scale  used  in  the  drawings,  might  be  left 
in  doubt,  would  furnish  a  distinct  exhibition  of  the  truth. 
And  here  I  repeat  the  regret  that  those  portions  of  the  orig- 
inal model  which  contain  these  points  of  connection  of  the 
finger-bar  to  the  hinged  levers  are  lost.  We  must,  therefore, 
resort  to  other  evidence,  and  to  collateral  circumstances,  to 
ascertain  the  fact. 

In  the  first  place,  we  have  the  great  importance  of  this 
feature  in  a  mowing  machine,  one  quite  necessary  to  its  suc- 
cess. We  have  the  before-mentioned  obvious  tendency  of  the 
hinged  finger-bar,  when  attached  to  the  ends  of  the  lever, 
moving  freely  in  hinges,  to  sway,  when  resting  on  the  ground, 
in  the  manner  in  question,  and,  without  motion  or  play  at  the 
points  of  connection,  to  wrench  the  parts  and  break  or  split 
them.  We  have  the  testimony  that,  in  the  first  experimental 
use  of  the  machine,  in  1852,  that  wrenching  or  splitting  oc- 
curred, either  because  there  was  no  such  motion  or  play,  or 
because  it  was  not  sufficient  to  make  the  machine  practically 
useful  on  uneven  ground.  We  have  it  established  by  evi- 
dence which,  notwithstanding  some  discrepancy,  I  think,  pre- 
ponderates, that,  in  the  fall  of  1852,  the  machine  which  was 
then  tried  was  altered,  so  as  to  give  play,  or  to  give  more 
play,  in  those  points  of  connection,  for  the  express  purpose  of 
enabling  the  finger-bar,  with  more  freedom,  to  rise  and  fall  at 
either  end,  to  accommodate  lateral  undulations.    The  import- 
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ance  of  this  feature  being  thus  practically  demonstrated  to 
the  ejea  of  the  inventors,  it  would  seem  most  natural  that  it 
would  not  be  lost  sight  of,  and  when,  in  the  following  month 
of  May,  they  filed  the  model,  those  circumstances  warrant  the 
belief  that  it  would  show  that  feature,  unless  we  assume  that 
they  were  greatly  devoid  of  ordinary  care  in  the  exhibition 
of  an  essential  feature  of  the  machine  they  desired  to  patent. 
If,  to  these  facts  and  considerations,  even  a  little  weight  is 
given  to  the  presumption  arising,  from  the  fact  of  reissue, 
above  referred  to,  that  the  Patent  OflSce  had  before  it  then  the 
facts  justifying  the  reissue,  we  should  feel  constrained  to  say 
that  the  evidence  establishes  that  this  feature  of  the  invention 
was  disclosed  and  shown  in  the  original  'model. 

But,  the  foregoing  is  not  all  of  the  proof  bearing  on  this 
precise  question.  The  defendants  have  put  in  evidence 
copies  of  the  files  of  the  Patent  Office  containing  the  applica- 
tions for  the  reissues,  the  proposed  new  specifications  and 
claims,  the  marginal  criticisms  made  at  the  Office,  and  the  cor- 
respondence leading  to  the  granting  of  the  reissues.  This  was 
in  1859.  From  these  it  appears,  that  the  officers  observed  the 
want  of  distinctness  in  the  original  specifications  and  draw- 
ings, and  suggested  that  it  did  not  appear  that,  according  to 
the  description  thus  given,  the  finger-bar  would  rise  and  fall 
at  one  end  without  the  other.  "Whereupon  the  applicants,  in- 
sisting on  the  contrary,  referred  them  to  the  model  itself,  then, 
no  doubt,  complete,  and  the  result  was  the  granting  of  the  re- 
issues in  the  form  in  which  they  now  appear.  This  is  strong, 
very  strong,  persuasive  evidence  of  the  correctness  of  the 
complainant's  claim  in  this  respect.  It  was  the  very  point  in 
discussion,  and  appears  to  have  been  disposed  of  on  the  fact 
that  the  model  showed  this  free  connection  of  the  finger-bar 
to  the  levers,  which  permitted  the  play  therein,  so  that  either 
end  of  the  finger-bar  would  rise  and  fall  without  the  other, 
"  within  certain  limits.'^ 

Other  criticisms  of  the  reissues,  as  compared  with  the  orig- 
inal patent,  were  made  by  the  defendants'  counsel.  It  is  im- 
possible for  me  to  follow  through  all  the  details,  and  discuss 
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them  in  this  opinion.  I  have  coneidered  the  arguments  urged, 
and,  as  I  trust,  given  them  the  weight  to  which  they  are  en- 
titled, but  my  conclusion  is,  that  the  reissues  ought  to  be  sus- 
tained ;  that  there  is  no  sufScient  evidence  of  fraud ;  and,  as 
to  the  actual  construction  of  the  devices  claimed,  that  nothing 
is  embraced  in  the  patents  which  was  not  suggested  or  shown 
in  the  original. 

3.  I  do  not  think  there  is  serious  doubt  upon  the  question 
of  infringement.  The  invention  of  Sylla  and  Adams  has 
brought  into  use  a  class  of  machines  which  are  distinguished 
by  the  manner  in  which  the  short  finger-bar  is  suffered  to  rest 
upon  the  ground  and  conform  to  the  undulations  thereof,  while 
the  relation  of  the  cutters  to  the  operating  mechanism  is  pre- 
served by  a  crank  shaft  arranged  parallel  with  the  ground,  and 
a  link  or  coupling-arm  holding  the  finger-bar  while  it  moves 
forward,  supplied  with  another  vibrating  arm  or  arms,  which 
sustain  the  backward  thrust.  The  attachment  of  one  end  of 
the  couplingnarm  to  the  frame  at  or  near  the  crank  shaft  causes 
the  rise  and  fall  of  the  inner  end  of  the  finger-beam  to  be  in 
substantially  the  same  arc  of  a  circle  as  the  rise  and  fall  of  the 
end  of  the  pitman  hinged  to  the  sickle  or  knife  plate.  Hence, 
there  is  due  relation  between  the  motion  of  the  pitman  and  the 
motion  of  the  finger-bar,  and  the  knives  are,  therefore,  moved 
freely,  however  the  finger-bar  be  affected  by  the  undulations 
of  the  ground.  By  this  means,  there  is  free  action  of  the 
mechanism  moving  the  pitman,  and  free  action  of  the  knives 
in  the  finger-bar,  without  torsion  or  friction.  In  short,  a  re- 
sult is  produced  which,  in  other  machines,  is  effected  by  mak* 
ing  the  driving  mechanism  itself  vibrate  up  and  down  around 
a  gear  centre. 

The  defendants'  machine  plainly  belongs  to  the  same  class 
of  machines,  and,  although  it  differs  in  some  details,  which,  I 
think,  pertain  to  form  rather  than  to  the  substance  of  the  con- 
struction, it  embodies  the  principle  and  the  substantial  means  of 
operation  characteristic  of  the  complainant's  patented  machine. 
True,  they  have  enlarged  the  hinge  of  the  coupling-arm,  so  as, 
no  doubt,  by  the  intervention  of  a  different  form  of  shoe  from 
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that  shown  on  or  formed  by  the  end  of  the  complainant's  hinged 
lever,  to  aid  more  effectively  in  sustaining  the  finger-beam 
against  backward  thrust,  and  to  dispense  with  a  hinged  lever 
at  the  outer  end ;  and  the  attachment  of  the  remaining  hinged 
arm,  which  serves,  like  the  complainant's,  to  sustain  the  back- 
ward thrust,  is  carried  diagonally  to  the  irame.  These  changes 
may  be  improvements.  They  render  the  machine  more  com- 
pact and  convenient.  But,  the  essential  ingredients  of  the 
combination  are  present — the  short  finger-bar,  the  recipro- 
cating scolloped  cutters,  the  double-hinged  connection  be- 
tween the  finger-beam  and  the  main  frame,  and  the  driving 
shaft,  parallel,  or  nearly  so,  to  the  ground.  It  seems  to  me, 
that,  independently  of  the  doctrine  of  equivalents,  the  de- 
fendants' machine  is,  in  these  respects,  substantially  like  the 
patented  invention,  and,  if  the  changes  made  by  the  defend- 
ants be  deemed  improvements,  that  is  all  that  can  be  claimed 
for  them.  And,  if  the  doctrine  of  equivalents  be  applied  to 
the  subject,  then,  clearly,  the  substitution  of  the  hinged  arm 
running  obliquely  from  the  inner  end  of  the  finger-beam  to 
the  main  frame,  and  the  enlarged  hinge  at  the  end  of  the 
coupling-arm,  are  a  mere  substitnte  for  the  complainant's 
hinged  levers  which  sustain  the  finger-beam  against  the  back- 
ward thrust.  In  view  of  the  limited  claims  of  the  reissued 
patents,  the  omission  of  counterpoising  weights  cannot  be  re- 
garded as  relieving  the  defendants  from  the  charge  of  in- 
fringement. They  are  neither  of  the  essence  of  the  invention 
nor  of  the  claims  of  the  patentees  alleged  to  be  infringed. 
These  observations  are  pertinent  to  each  of  the  reissues,  if  each 
be  deemed  to  include,  by  implication  or  reference,  the  device 
specially  claimed  only  when  used  upon  a  machine  of  the  class 
to  which,  as  before  stated,  the  complainant's  patented  inven- 
tion belongs.  They  are,  however,  especially  applicable  to  re- 
issues numbers  2,608  and  723. 

As  to  reissue  number  724,  which,  as  above  stated,  claims 
the  device  of  combining  the  finger-beam  with  the  hinges  by 
which  it  is  drawn,  arranged  above  the  plane  of  the  cutters, 
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the  use  of  the  same  combination  is  plainly  exhibited  in  the 
defendants'  machine. 

As  to  reissue  number  726,  what  is  claimed  is  the  com- 
bination of  a  stop  with  the  mechanism  for  connecting  the 
finger-beam  with  the  main  frame,  and  allowing  it  to  rise  and 
fall,  substantially  as  in  the  specification  set  forth.  I  think 
the  combination  used  by  the  defendants  cannot  be  held  to 
infringe  this  claim.  It  will  be  seen,  that  the  claim  is  not 
broadly  for  any  stop  which  may  prevent  the  finger-bar  from 
falling  too  low  in  passing  over  ditches  or  other  abrupt  de- 
pressions in  the  surface  of  the  ground.  Such  a  claim  would 
doubtless  be  liable  to  two  objections :  ji/rsi^  as  being  too 
broad,  and,  second^  as  not  being  of  itself  alone  the  subject  of 
invention,  but  rather  the  suggestion  of  an  obvious  necessity. 
It  could,  in  that  aspect,  only  be  permitted  to  patent  the 
means  or  instrument  devised  to  supply  that  obvious  want, 
in  any  machine  wherein  the  finger-bar  is  permitted  to  fall  by 
its  own  gravity.  The  claim  here  avoids  the  suggestion  of 
invalidity,  by  being  confined  to  the  specific  combination  of  a 
stop  with  the  mechanism  for  connecting  the  finger-beam  to 
the  main  frame.  That  is  the  combination  shown  in  the  com- 
plainant's patent.  The  defendants  have  no  such  combination. 
Let  their  finger-beam  be  detached  from  the  hinge  which, 
through  the  coupling-arm  and  hinged  lever  or  brace,  connects 
it  with  the  main  frame,  and  that  coupling-arm  and  hinge  will 
then  fall  indefinitely ;  no  stop  is  combined  with  them,  which 
restrains  their  motion,  and  yet  these  are  the  mechanism 
which  connects  their  finger-beam  with  the  main  frame.  The 
defendants  attach  a  flexible  chain  to  the  finger-beam  itself. 
It  is  adjustable  by  the  driver,  so  as  to  sustain  the  finger-beam, 
when  desired.  True,  it  accomplishes  the  same  result  as  is 
effected  by  the  combination  claimed,  but  it  is  not  within  the 
words  of  the  claim,  nor,  as  I  think,  an  equivalent  in  the  com- 
bination, when  the  combination  stated  in  the  claim  is  viewed 
as  a  definite  mechanical  device. 

4.  On  the  subject  of  the  novelty  of  the  inventions  em- 
braced within  the  claims  alleged  to  be  infiringed,  no  discussion 
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would  be  satisfactory  or  useful  which  did  not  take  up,  one  by 
one,  the  very  numerous  patents,  applications  for  patents, 
machines,  attempted  machines,  models,  partial  models,  and 
experiments  made  or  devised  or  attempted,  in  the  endeavor 
to  make  a  successful  mowing  machine,  prior  to  the  date  of 
the  inventions  in  question.  Some,  and,  I  think,  all,  have  been 
before  me  on  a  former  occasion,  and  some  of  them  several 
times.  I  have,  on  these  occasions,  given  them  careful  con- 
sideration. I  have  renewed  and  revised  my  examination  of 
them  in  this  case,  with  a  view  to  the  particular  devices  here 
claimed  by  the  complainant.  Nor  would  any  discussion  of 
their  respective  characteristics  be  satisfactory,  that  did  not 
follow  the  argument  of  counsel  through  their  full,  minute, 
and  extended  presentation  of  these  patents,  machines,  models, 
attempts,  and  experiments,  and,  professedly,  at  least,  meet  or 
discuss  their  several  suggestions.  This  is  chiefly  the  duty  of 
opposing  counsel,  a  duty  which  judges  often  undertake  in 
vindication  of  their  opinion,  and,  sometimes,  when  confined 
to  what  is  necessary  for  the  elucidation  thereof,  may  profitably 
be  done.  I  fear  I  may  have  trespassed  upon  that  limit  in  the 
preceding  discussion.  I  cannot  attempt  it  on  this  point.  As 
to  two  of  the  machines  or  supposed  machines  relied  upon — 
one  alleged  to  have  been  invented  by  Hazard  Knowles,  and 
the  other  by  Ogden  Kandall — I  deem  it  proper  to  say,  that 
there  are  several  grounds  upon  which  I  deem  the  proofs  not 
suiScient  to  invalidate  the  claims  of  the  original  patentees, 
Sylla  and  Adams,  to  be  held  the  first  inventors  of  the  subjects 
embraced  in  the  claims  alleged  to  be  infringed  by  the  de- 
fendants. I  am  not  satisfied  that  the  combinations  and 
devices  so  claimed  were  included  in  those  machines.  I  deem 
whatever  was  done  by  either  of  those  parties  to  have  resulted 
in  unsucessful  and  abandoned  experiment,  constituting  no 
impediment  to  the  invention  of  Sylla  and  Adams  or  to  the 
validity  of  their  patents.  The  suggestion,  that,  where  such 
experiments  are  made  without  resulting  in  a  useful  machine, 
and  the  product  thereof  is  abandoned  on  that  ground,  what- 
ever devices  it  contained  become  public  property,  and  can  be 
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dug  up  in  after  years  and  produced  to  defeat  the  patent  of  an 
independent  and  Bucceasful  inventor,  is  not,  I  think,  sound, 
or  warranted  by  the  law.  And,  finally,  I  place  no  confidence 
in  the  testimony  of  the  principal  witness  as  to  each  machine, 
tending  to  show  the  nature,  character,  and  even  limited 
success  of  those  inventions.  As  to  other  machines,  models, 
and  experiments,  it  is  manifest^  that  there  were  very  many 
attempts  to  produce  useful  mowing  machines ;  some  of  an 
entirely  different  class  in  respect  to  construction  and  mode  of 
operation ;  some  successful,  but  not  embracing  the  principle 
or  plan  of  Sylla  and  Adams,  e.  ^.,  what  were  called  on  this 
hearing,  the  Wheeler  typo,  involved  in  the  case  of  Wheeler 
v.  The  Clipper  Co.,  (10  Blatchf.  C.  C.  R.y  181) ;  some  only 
partially  sucessful;  and  some,  of  various  different  kinds, 
failures.  But  I  am  not  satisfied,  that,  by  any,  Sylla  and 
Adams  were  anticipated  by  the  successful  invention  and 
application  to  machines  for  mowing  oi*  reaping,  of  the  devices 
claimed  to  be  their  invention,  and  to  have  been  infringed  in 
this  case. 

The  complainant  must  have  a  decree  in  conformity  with 
this  opinion. 

George  Harding^  for  the  plaintiff. 

Benjamin  F,  Thureton  and  Henry  BaZdwin,  Jr,^  for  the 
defendants. 


Ctbenus  Wheeler,  Jb. 
Cyrus  H.  McCormtck.    In  Equnr. 

Tbe  reissued  letters  patent  No&  875,  877|  878  and  879,  granted  to  Cyrenns 
Wheeler,  Jr.,  January  8d,  1860,  and  the  reissued  letters  patent  No.  2,610, 
granted  to  said  Wheeler  May  14th,  1867,  (the  original  patent  on  which  such 
five  reissues  were  founded  haring  been  granted  to  said  Wheeler  December 
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6th,  1854,)  and  the  reissned  letters  patent  No.  2,682,  granted  to  said  Wheeler, 
May  28th,  1867,  (the  original  patent  haying  been  granted  to  said  Wheeler 
February  6th,  1866,)  snch  six  reissues  having  been  extended  and  being  each 
for  an  "  improyement  in  grain  and  grass  haryesters,''  are  valid. 

Where  a  patentee  has,  in  his  original  patent,  patented  an  aggregate  of  several 
devices,  he  may,  in  obtaining  a  separate  reissued  patent  for  each  one  of  such  * 
sevaral  devices,  give  the  same  identical  description,  in  the  specification  of 
each  reissue,  of  each  and  all  of  the  devices  included  in  the  original  patent. 

If,  in  such  case,  the  claim  of  each  reissue  is  for  a  distinct  and  severable  part  of 
the  invention  described  and  shown  in  the  original  pat-ent,  the  reissues  are  not 
open  to  the  objection  that  they  are  several  patents  for  the  same  invention. 

Reissued  letters  patent  No.  880,  granted  to  said  Wheeler,  January  Sd,  1860, 
founded  on  the  said  original  patent  of  December  6th,  1864,  were  not  ex- 
tended ;  but,  as  such  reissue  claimed  only  a  distinct  and  separate  device,  not 
included  in  the  other  reissues  of  the  same  date,  the  fact  that  such  device 
became  public  property,  gives  no  right  to  use  the  devices  claimed  in  the 
reissues  which  were  extended,  although  the  speoifications  are  alike  in  their 
descriptive  parts,  it  appearing  that  the  use  of  the  latter  devices  does  not 
necessarily  involve  the  use  of  the  device  claimed  in  reissue  No.  880. 

(Before  Woodruff,  J.,  Southern  District  of  New  Tork,  October  27th,  1878.) 

WooDBiTFF,  J.  On  the  5th  of  December,  1854,  the  com- 
plainant, Oyrenns  Wheeler,  Jr.,  received  from  the  United 
States  a  patent  for  an  '^  improvement  in  grass  and  grain  har- 
vesters," for  which  he  had  made  apph'cation  March  16th, 
1854.  On  the  7th  of  November,  1859,  he  surrendered  this 
patent,  for  tlie  purpose  of  obtaining  reissues  thereof  in  divi- 
sions, and,  on  the  3d  of  January,  1860,  the  patent  was  reis- 
sued in  seven  divisions,  numbered  875,  876,  877,  878,  879, 
880,  and  881.  Of  these  the  reissue  numbered  876  was  sur- 
rendered on  the  6th  of  April,  1867,  and,  on  the  14th  of  May 
thereafter,  was  again  reissued,  numbered  2,610.  On  the  6th 
of  February,  1855,  another  patent  was  granted  to  the  com- 
plainant, for  an  "  improvement  in  grain  and  grass  harvesters," 
which  was  afterwards  surrendered  and  reissued  June  6th, 
1860,  and  again  surrendered,  and,  on  the  28th  of  May,  1867, 
again  reissued,  numbered  2,632.  For  the  alleged  infringe- 
ments of  the  reissued  patents  numbered  875,  877,  878,  879, 
2,610,  and  3,632,  this  suit  is  brought,  the  same  having  been 
extended. 

The  answer  sets  up  probably  as  many  grounds  of  defence 
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as  the  iDgenaity  of  counsel  could  suggest.    It  denies  that  the 
complainant  invented  the  devices  originally  patented,  and  de- 
nies that  a  machine  constructed  in  accordance  with  his  patents 
is  a  practicable  machine,  or  has  any  useful  or  patentable 
quality.    It  denies  the  validity  of  the  several  reissues,  on 
various  grounds,  avers  that  other  parties  were  at  the*  time 
interested  in  the  patents,  and  that  the  complainant  surren- 
dered them,  and  obtained  reissues,  without  their  authority, 
consent  or  concurrence,  and  alleges  that  the  reissues  were 
obtained  without  any  legal  or  justifiable  grounds  therefor ; 
that  they  embrace  devices  not  shown  in  the  original  patent, 
specifications,  drawings,  or  models,  and  which  were  not  of 
the  complainant's  invention ;  that  some  of  the  reissues  are  for 
the  same  devices  patented  in  others  ;•  and  that  one  of  the  re- 
issues has  expired,  without  extension,  which  included  all  the 
distinctive  peculiarities  shown  in  the  original  patent.     It  ob- 
jects, that  other  persons  are  jointly  interested  with  the  com- 
plainant in  the  patents,  and  that  the  suit  is  defective  for  want 
of  the  presence  of  such  persons  as  parties.     It  denies  the 
validity  of  the  extension  of  the  patents  beyond  the  term  for 
which  they  were  originally  granted.    It  avers  the  commence- 
ment of  a  suit  in  Illinois  by  the  complainant  against  the  de- 
fendant and  another,  for  infringing  the  same  patents,  on  the 
8th  of  May,  1869,  which  is  still  pending.    It  denies  infringe- 
ment by  the  defendant  at  any,  time  since  January  2d,  1860, 
or  that  he  has  made  or  sold  within  the  Southern  District  of 
New  York  any  infringing  machines.    The  defendant  has, 
moreover,  interposed  a  supplemental  answer,  setting  up,  as  a 
partial  defence,  that,  since  this  suit  was  commenced,  to  wit, 
on  the  3d  of  July,  1872,  the  complainant,  Wheeler,  sold, 
assigned,  transferred  and  set  over  to  Cornelius  Aultman  all 
the  right,  title,  and  interest  he,  the  said  Wheeler,  then  had 
in  the  several  letters  patent  and  patent  interests  in  the  bill  of 
complaint  mentioned,  and  therein  set  forth  as  the  property  of 
the  said  Wheeler.     This  assignment  and  transfer  the  defend- 
ant relies  upon  as  a  partial  defence,  that  is  to  say,  as  a  bar  to 
any  decree  for  an  accounting  to  or  with  the  complainant  for 
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any  profits  arising  from  infringements  committed  after  the 
date  of  the  said  assignment,  and  as  a  bar  to  the  granting  of 
any  injunction  herein  upon  the  prayer  of  this  complainant. 
Possibly,  in  the  defendant's  answer,  some  other  grounds  of 
defence  were  suggested,  but  not  all  of  the  supposed  defences 
were  insisted  upon  on  the  hearing. 

1.  The  objection  founded  upon  want  of  necessary  parties 
rests  upon  two  agreements,  one  of  which  goes,  as  is  claimed, 
to  the  right  of  the  complainant  to  maintain  this  suit  without 
joining  other  parties.  That  agreement  was  entered  into  by 
the  complainant,  Wheeler,  and  others,  of  the  first  part,  and 
Cornelius  Aultman  and  others,  of  the  second  part^  on  the  27th 
of  December,  1860,  to  continue  in  force  for  ten  years.  It  is 
the  same  agreement  that  was  urged  as  a  defence,  as  against 
Aultman,  in  the  suit  of  Aultman  v.  Hdlley^  {cmte^  p.  317.) 
I  there  held  that  the  agreement  did  not  disable  Aultman  to 
maintain  a  suit  in  bis  own  name,  upon  his  patents  included 
within  the  Fcope  of  that  agreement.  The  same  reasons  apply 
to  the  present  complainant. 

[In  respect  to  the  other  agreement  the  Court  held,  that 
the  complainant,  if  entitled  to  a  decree,  notwithstanding  other 
alleged  defences,  could  not  require  the  defendant  to  account, 
in  this  suit,  for  profits  arising  and  accruing  from  infringe- 
ments prior  to  July  8th,  1868.] 

2.  Upon  the  merits,  I  shaU  not  attempt  to  go  into  all  the 
details  of  the  arguments  most  minutely  and  very  ably  ad- 
dressed to  this  case  by  the  respective  counsel.  In  one  form 
or  another,  they  have,  nearly  all  of  them,  on  a  like  question, 
been  under  consideration  in  other  cases  heard  and  decided  in 
this  Court  between  other  parties.  (See  Wheder  v.  Ths  Clipper 
Co.^  10  Blatchf.  C,C»  R,<i  181;  AvUmfm  v.  HMey^  ante^p,  317.) 

The  patentable  nature  of  the  invention  described  in  and 
secured  by  the  original  patents  granted  to  Wheeler,  Decem- 
ber 5th,  1854,  and  February  6th,  1855,  and  the  practicability 
of  the  devices  patented,  and  their  utility,  I  deem  unquestiona- 
ble. The  contrary,  though  set  up  in  the  defendant's  answer, 
is  not  insisted  upon  by  his  counsel. 

YOL.   ZI.— 22 
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That  the  reissues  here  ia  question  are  not  invalid  on  the 
ground  that  they  include  devices  not  shown,  described  or 
indicated  in  the  original  patents,  their  specifications,  draw- 
ings, or  model,  has  also  been  heretofore  held,  and  I  find  no 
reason  to  change  my  opinion  on  that  point. 

Though  alleged  in  the  answer,  no  ground  is  shown  for 
holding  the  extension  of  the  patents  invalid  or  void. 

The  pendency  of  a  suit  in  Illinois  against  the  defendant 
and  Leander  J.  McCormick,  set  up  in  the  answer,  is  no  bar 
to  this  suit,  whatever  operation,  if  any,  a  recovery  here  may 
have  upon  a  final  recovery  there. 

3.  The  invalidity  of  the  reissues  in  question  is  most  stren- 
uously urged  by  the  counsel  for  the  defendant,  on  the  ground, 
that  they  are  several  patents  for  the  same  alleged  invention, 
and  not  several  patents  for  distinct  and  severable  parts  of  the 
invention  described  and  shown  in  the  original  patent.  This 
is  most  elaborately  and  ably  argued.  I  do  not  understand 
that  the  counsel  for  the  complainant  contests  the  legal  prin- 
ciples urged  in  support  of  this  branch  of  the  defence.  The 
contest  is,  rather,  whether  there  is  any  foundation  of  fact 
upon  which  it  rests ;  whether,  according  to  a  just  construction 
of  the  several  reissues,  they  are  not,  in  fact,  for  severable 
parts  of  the  aggregate  invention  included  in  the  original  pat- 
ent. I  think  the  arguments  of  the  defendant's  counsel  have 
not  sufficiently  kept  in  view  this  idea — ^Where  a  patentee, 
having  patented  an  aggregate  of  several  devices,  is  permitted 
to  surrender  his  patent  and  receive  new  letters  patent  for  the 
several  devices  included  in  it,  it  does  not  iollow  that  his  new 
specifications  may  not  be  identical  in  their  description  of  each 
and  all  of  the  devices  included  in  the  original  aggregate  pat- 
ent. It  is  the  patentee's  selecting  out  of  these  devices  some 
or  one,  being  separable  and  capable  of  use  as  a  distinct  device 
or  devices,  and  making  that  or  those  the  subject  of  his  specific 
claim,  that  determines  what  is  covered  by  each  reissue.  The 
description  of  an  entire  machine  may  be  convenient,  and 
sometimes  necessary,  in  order  to  show  the  adaptation  of  the 
separated  device  to  a  useful  purpose,  and  illustrate,  not  its 
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construction  alone,  but  its  application,  in  one  practicable  mode, 
to  the  purpose  for  which  it  was  designed.  Such  a  description 
may  be  given,  but  that  does  not  make  the  patent  cover  all 
that  is  included  in  the  description. 

In  this  case,  then,  it  was  competent  for  the  patentee  to 
amend  his  original  specification,  so  as  fully  and  minutely  to 
describe  all  that  was  shown  in  the  original,  or  in  its  drawings 
or  model,  and  receive  patents  for  each  separate  device  shown 
therein,  or  each  separate  and  severable  combination  of  devices, 
capable  of  distinct  use,  and,  while  such  specification  might  be 
^nexed,  in  totidem  verbis,  to  each  reissued  patent,  define  and 
claim,  in  each,  such  separable  and  distinct  part  of  his  original 
aggregate  invention,  the  specification  in  each  case  showing,  as 
it  should,  the  construction  of  each  separate  patented  device  or 
combination  of  devices,  so  as  to  give  the  required  information 
to  the  public,  and  illustrating  the  application  of  each  device 
or  combination  to  actual  use,  in  the  construction  of  an  aggre- 
gate machine.  This  does  not  make  one  reissue  include  all 
that  is  described  in  the  specification.  All  that  is  included 
in  a  specification  is  not  necessarily  included  in  the  patent. 
What  is  claimed  in  and  secured  by  the  patent  is  secured 
not  only  when  used  in  tlie  mode  illustrated,  by  the  de- 
scription of  other  devices  with  which  it  may  be  used,  in 
the  specification,  but  it  is  secured  against  its  use  in  con- 
nection with  other  devices  of  an  entirely  distinct  char- 
acter. 

For  example,  in  reissue  numbered  2610,  the  patentee 
claims,  in  combination  with  a  harvester  frame  that  is  free  to 
vibrate  about  a  gear  centre,  a  laterally  projecting  finger-bar, 
80  hinged  to  one  end  or  corner  of  said  frame,  as  to  permit 
the  finger-bar  at  each  end  to  follow  the  undulations  of  the 
ground  over  which  it  is  drawn.  This  claim,  read  in  connec- 
tion with  the  specification,  refers  to  and  is  confined  to  a 
special  class  of  harvesting  and  mowing  machines,  viz.,  those 
in  which  the  rise  and  fall  of  the  finger-bar  is  effected  by  a 
vibration  of  the  frame  of  the  machine  around  the  gear  centre, 
and  the  hinging  of  the  finger-bar  to  one  end  or  corner  of  that 
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frame,  so  that  it  maj  rise  and  fall  with  it.  It  is  the  use  of  a 
laterally  projecting  iinger-bar  in  connection  with  such  a 
frame,  and  hinged  .thereto,  and,  also,  hinged  so  as  to  permit 
the  rise  and  fall  of  either  end,  which  is  the  subject  of  this 
patent.  In  comparison  with  this,  take  either  of  the  claims, 
say  the  first,  in  reissue  numbered  875 — "  in  combination  with 
the  hinged-bar  H  and  the  finger-bar,  the  intermediate  shoe  M, 
hinged  to  said  bar  H,  substantially  in  the  manner  and  for  the 
purpose  set  forth."  Here  is  a  limited  claim  to  the  shoe,  con- 
fined to  its  connection  with  the  oscillating  bar  H  and  flie 
finger-bar,  in  the  manner  pointed  out  in  the  specification.  It 
is  clear,  that  the  claim  in  number  2610  might  be  infringed 
-without  the  employment  of  this  specific  combination,  and  it 
is  equally  clear,  that  the  claim  last  above  recited  would  not 
be  infringed  by  the  use  of  the  shoe  M  in  any  other  manner 
or  combination  than  with  the  oscillating  bar  H,  mentioned 
therein.  It  is  true,  that  the  devices  specified  in  each, 
claim  may  be  so  used  as  to  infringe  both,  but  one  may  be 
used,  and  may  infringe  one  of  the  claims,  and  not  infringe 
the  other.  As  already  suggested,  the  fact  that  the  speci- 
fication in  each  patent  describes  the  whole,  is  not  material. 
That  is  illustrated  where  there  is  but  one  patent,  and,  of 
course,  but  one  specification ;  and  yet  the  patentee,  by  his 
several  claims,  separates  the  devices,  and,  as  may  law- 
fully be  done,  claims  the  whole  as  an  aggregate,  and  each 
separately. 

A  like  comparison,  instituted  in  reference  to  the  other 
several  claims  in  these  reissues,  leads  to  the  same  conclusion. 
In  some,  the  several  and  separate  character  of  the  devices  is 
more  plainly  apparent  than  in  others,  but  I  think  they  are 
none  of  them  liable  to  the  objection  that  the  complainant 
has  taken  more  than  one  patent  for  the  same  device  or  com- 
bination. In  a  certain  sense,  it  may  be  said  that  a  patent 
for  a  combination  of  several  new  devices  includes  them  all, 
but  this  does  not  forbid  the  patentee  from  claiming  the 
combination,  and  also  claiming  the  several  devices  which, 
enter  into  it,  if  he  be  the  inventor  of  each,  and  they  are 
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TLsefol  by  themselves  or  in  other  combinations.  It  is  not  to 
my  mind  very  clear  that  the  complainant  might  not  have 
secured  all  to  which  he  was  entitled,  by  reissuing  his  orig- 
inal patents,  and  claiming  separately  therein  each  device  or 
combination  of  devices  which  he  has  claimed  under  several 
reissues.  But  the  law  permits  him  to  divide  his  patent, 
and  I  find  no  sufficient  ground  for  pronouncing  the  reissues 
invalid. 

4.  A  ground  of  defence  depending  substantially  upon  the 
point  last  considered,  arises  out  of  the  fact  alleged  in  the 
answer,  that  reissue  number  880,  which  was  founded  upon 
the  original  patent  of  December  5th,  1854,  has  not  been  ex- 
tended. The  term  of  the  original  patent,  and,  of  course,  the 
term  of  this  reissue,  expired  December  6th,  1868 ;  where- 
upon, it  is  claimed,  that,  inasmuch  as  the  invention  patented 
by  that  reissue  became,  on  the  expiration  of  the  term,  public 
property,  and  the  defendant,  therefore,  became  entitled  to  use 
i\r— firsts  that  the  defendant  is  not  liable  for  any  infringement 
since  that  time,  by  the  use  of  anything  included  in  that 
patent ;  and,  second^  that  that  reissue  does,  in  fact,  embrace 
within  it  the  devices  included  in  the  other  reissues,  and  so 
the  defendant  is  not  liable  at  all,  or,  if  at  all,  he  is  not  liable 
unless  it  be  for  infringements  prior  to  that  date.  In  the  first 
place,  the  defendant  is  not  sued  for  violating  any  rights 
secured  to  the  complainant  by  the  reissued  patent  number 
880.  In  the  next  place,  the  whole  proposition  fails,  if  reissue 
number  880  embraces  only  a  distinct  and  separate  device,  not 
included  in  the  other  reissues,  so  as  to  be  free  from  the  objec- 
tion already  considered.  I  will  not  inquire  whether  that  re- 
issue was  invalid,  either  as  not  embracing  a  patentable  inven* 
tion,  or  because  the  device  which  was  the  special  subject  of 
that  patent  was  not  new,  or  not  the  invention  of  the  patentee. 
Kor  will  it  be  necessary  to  inquire  whether  the  complainant  is 
at  liberty  to  allege  the  invalidity  of  that  patent  on  any  ground, 
in  order  to  avoid  the  conclusion  sought  to  be  drawn  from  the 
expiration  of  its  term.  I  am  of  opinion  that  nothing  fell  into 
the  public  domain,  on  the  expiration  of  that  patent,  except  the 
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special  device  claimed  in  it,  and  that  that  patent  did  not  include 
the  devices  embraced  in  the  other  reissues  upon  which  this 
suit  is  brought. 

Bearing  in  mind  that  a  patent  includes  no  more  than  the 
patentee  claims  therein,  it  will  be  seen,  that,  although,  as  in 
other  reissues,  the  specification  gives  a  full  description  of  the 
device  and  of  other  devices  which  illustrate  its  application  to 
use,  the  claim  thereupon  is,  "  the  use  of  two  hinges,  substan- 
tially as  described,  whereby  the  finger-beam  may  be  folded  to 
the  main  frame,  in  the  manner  substantially  as  set  forth." 
Waiving,  as  before,  the  question  of  the  validity  of  this  patent, 
it  is  manifest,  that  the  devices  claimed  in  the  other  reissues 
do  not  necessarily  permit  such  folding  of  the  finger-beam  to 
the  frame.  They,  or  some  of  them,  provide,  for  the  rise  and 
fall  of  the  finger-beam  at  either  or  botli  ends,  and  for  its  oscil- 
lation, so  as  to  elevate  or  depress  the  points  of  the  fingers,  but 
neither  of  them  describe  a  construction  or  use  adapted  to  this 
folding  of  the  finger-bar  sidewise  against  the  frame.  That  is 
only  described  and  provided  for  in  the  specification  of  this 
reissue  No.  880,  and  it  is  doubtful,  at  least,  whether  the 
machine,  as  described  and  shown  in  the  original  patent,  had 
any  such  capacity.  Be  that  as  it  may,  the  special  feature,  not 
included  in  the  other  reissues,  and  in  no  wise  essential  to  the 
operation  of  the  devices  which  are  therein  patented,  is  pointed 
out  in  the  specification  of  reissue  No.  880,  and  it  is  the  special 
location  of  the  hinge  by  which  the  shoe  or  socket  piece  is 
hinged  to  the  oscillating  bar.  The  device  consists  in  so  ex- 
tending the  place  of  that  hinge  sidewise  towards  the  inner  or 
grain  side  of  the  machine,  as  that  it  may  clear  the  frame,  when 
turned  or  folded.  All  the  other  functions  of  the  oscillating 
bar  mentioned  in  the  other  reissues  might  be  effective,  and 
the  finger-bar  might  rise  and  fall  at  either  or  both  ends,  in 
actual  use  for  mowing,  and,  so  far  as  desired,  in  reaping,  with- 
out this  capacity  of  folding  to  the  side  of  the  main  frame. 
This  special  location  sidewise  of  the  frame,  admitting  of  such 
folding,  is  the  specific  device  covered  or  sought  to  be  covered 
by  this  reissue,  and,  whether  such  mere  location  involved  any 
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patentable  quality  or  not,  it  does  not,  in  itself,  so  include  the 
other  devices,  that  the  termination  of  the  exclusive  right  to 
employ  the  specific  location  involves,  also,  the  right  to  use 
the  other  devices.  Such  location,  if  patentable,  might  be  sug- 
gested by  a  third  person,  not  the  inventor  of  the  other  de- 
vices. If  he  had  the  right  to  use  such  other  devices  he  might 
employ  them  in  his  new  location.  If  not,  his  patent  would 
be  of  no  value,  it  being  merely  an  added  improvement  to  what 
was  patented  to  another.  Ip  short,  the  devices  included  in 
the  other  reissues  do  not  necessarily  include  this  capacity  to 
fold  the  finger-bar  against  the  side  of  the  frame,  and  the 
special  right  to  extend  the  location  of  the  hinge  inward,  so  as 
to  clear  the  frame,  and  so  permit  or  enable  the  finger-bar  to 
be  thus  folded,  may,  as  an  improvement,  be  vested  in  another 
inventor,  who,  nevertheless,  cannot  use  it  on  a  machine  con- 
structed within  the  other  patented  devices,  without  infringing 
the  patents  therefor.  Such  a  location  of  the  hinges,  whereby 
the  hinged  finger-bar  may  be  folded  to  the  side  of  the  frame, 
may  be  applied  to  machines  not  involving  the  use  of  the  other 
patented  devices,  and  the  right  to  use  such  a  location  may 
have  become  free  to  the  public,  and  yet  without  involving  the 
right  to  use  such  other  devices.  For  general  illustration,  sup- 
pose separate  patents  for  several  devices,  all  of  which  are  use- 
ful in  constructing  an  aggregate  machine.  The  expiration  of 
one  of  the  patents  makes  the  specific  device  therein  patented 
public  property.  But,  while  that  will  warrant  the  use  of  that 
device  in  any  other  connection,  it  will  not  warrant  a  use 
thereof  in  connection  with  the  other  patented  devices,  unless 
any  use  thereof  necessarily  involved  the  use  of  such  devices ; 
nor  even  then,  except  upon  the  ground  that  there  is  one  pat- 
entee of  both  or  all,  who,  in  giving  the  use  of  one  to  the  pub- 
lic, necessarily  gives  all  that  is  essentially  necessary  to  make 
that  use  available.  Not  only  so,  a  device  may  be  patentable 
and  may  become  public  property,  either  by  expiration  of  a 
patent  or  by  abandonment  to  the  public,  which  is  useful  and 
valuable,  which,  nevertheless,  cannot  be  used  except  in  con- 
nection or  combination  with  other  patented  devices.    In  such 
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cases,  it  cannot  be  used  save  by  permission  of  the  patentee  of 
such  other  devices,  whether  he  be  the  former  patentee  of  such 
first  named  device  or  a  third  person.  This  exhibits  the  con- 
dition of  the  device  patented  in  the  reissue  No.  880,  even  if  it 
were  conceded  that  it  could  not  be  used  otherwise  than  in  con- ' 
nection  or  combination  with  devices  included  in  the  other  re- 
issueSy  while,  if  it  is  susceptible  of  use  in  connection  with 
other  modes  of  hinging  the  cutter-bar,  which  would  not  in- 
clude the  devices  claimed  in  such  reissues,  the  result  more 
conclusively  follows,  that  the  expiration  of  that  patent  forms 
no  justification  for  infringing  the  other  reissued  and  extended 
patents. 

5.  The  question  of  the  novelty  of  the  invention  claimed 
by  the  complainant,  and  whether  he  was  the  first  inventor, 
was  very  elaborately  discussed  in  this  Court  by  the  counsel 
defending  the  case  of  Wheeler  v.  The  Clipper  .Co-^^  (10  Blatchf. 
G,  C.  H.j  181,)  upon  the  same  proofs  which  are  presented  in 
this,  bearing  on  those  questions.  The  infiuence  of  the  same 
prior  patents,  applications  for  patents,  inventions,  attempted 
inventions,  experiments,  and  failures,  upon  the  inventions  of 
others,  was  discussed  in  that  case,  and  also  in  the  case  of 
Atdtman  v.  HoUey^  {ante^p,  317,)  and  to  some  extent  also,  in 
Kirby  V.  The  Dodge  cfe  Stevenson  Co.^  (10  Blatchf.  C.  C.  i?., 
307.)  Those  questions  have  again  been  most  elaborately  re- 
viewed on  some  alleged  new  aspects  of  the  questions  consid- 
ered, and  I  have  endeavored  to  give  to  the  views  of  counsel 
not  only  a  patient,  but  a  careful  attention,  and  I  am  con- 
strained to  the  same  conclusion,  in  this  case,  as  is  stated  in 
the  former  cases,  and  what  is  stated  on  the  subject,  without  a 
discussion  of  each  patent,  invention,  and  experiment  in  detail, 
in  Wheder  v.  The  Clipper  Co.^  and  AvUmcm  v.  HMey^  must 
be  taken  as  my  opinion  in  this  case. 

6.  As  to  infringement  by  the  defendant,  the  resistance  of 
the  charge  depends  very  largely  upon  an  impeachment  of  the 
complainant's  title  as  inventor  of  the  several  devices  employed 
by  the  defendant.  So  far  as  the  denial  of  any  infringement  of 
the  complainant's  exclusive  rights  depends  upon 'that  impeach- 
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ment,  what  has  already  above  been  said  sufficiently  overrules 
it.  In  relation  to  the  specific  claims  infringed,  much  that 
was  said  in  TJie  Clipper  Case^  is  applicable  to  the  defendant's 
machine.  The  infringement  seems  to  me  very  clear.  It  in- 
cludes, and,  in  substance,  iises  the  devices  embraced  in  the 
third  and  fourth  claims  of  reissue  number  875,  and,  probably, 
at  least  one  other,  but  only  the  infringement  of  the  third  and 
fourth  was  urged  by  the  counsel  for  the  complainant ;  also, 
what  is  embraced  in  the  claims  in  reissue  number  877,  the 
claims  in  reissues  numbers  878,  879,  and  2,610,  and  the  first 
fourth,  fifth,  sixth,  and  eighth  claims  in  reissue  number  2,632. 
The  testimony  of  the  expert,  Mr.  Renwick,  is  full  arid  explicit, 
that  the  defendant's  machine  contains  all  these  devices  or 
combinations.  My  conclusion  upon  all  the  proofs  is  in  con- 
formity with  his  testimony  to  that  effect.  The  witness  also 
testifies,  that  the  defendant's  machine  contains  also  substantial- 
ly the  same  combination  described  in  reissue  number  2,632,  and 
referred  to  in  the  third  claim  thereof;  but,  as  the  counsel  for 
the  complainant,  in  his  printed  argument  submitted,  express- 
ly states  that  the  claims  in  this  patent,  alleged  to  be  infringed, 
are  the  first,  fourth,  fifth,  sixth,  and  eighth,  I  confine  the  de- 
cision to  those  claims. 

"Without  further  detailed  discussion  of  the  numerous 
points  and  arguments  most  ably  presented  by  the  counsel  in 
this  case,  I  must  content  myself  with  saying,  that,  after  a 
laborious  examination  of  the  case,  I  am  of  opinion  that  the 
complainant  is  entitled  to  a  decree  in  conformity  with  the 
foregoing  opinion,  declaring  the  infringement  and  direct- 
ing an  account  of  profits,  but,  for  reasons  above  stated,  that 
account  must  begin  with  the  8th  of  July,  1868,  and,  inasmuch 
as  the  complainant  has,  since  the  filing  of  the  bill  in  this  case, 
and  on  the  3d  of  July,  1872,  assigned  and  transferred  all  his 
right,  title,  and  interest  in  these  patents  to  Cornelius  Aultman, 
as  alleged  in  the  defendant's  supplemental  answer,  the  account 
must  terminate  with  the  last-named  date,  after  which  the  com- 
plainant has  no  interest  in  the  profits  of  the  defendant's  in- 
fringement, and  no  interest  to  be  protected  by  injunction. 
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The  usual  reference  will  be  made  to  take  such  account,  and 
the  amount  reported  must  be  decreed  to  the  complainant, 
with  costs. 

George  Harding^  for  the  plaintiff. 

Charles  F.  Blake  and  llenry  Baldwin^  Jr.^  for  the  de- 
fendant. • 


The  United  States  vs.  John  Bott. 
The  Uniied  States  vs.  John  Whitehead. 

UiK'er  an  indictment  fonnded  on  §  148  of  the  Act  of  June  8th,  1872,  (17  U,  8, 
Stat,  at  Large,  802.)  as  amended  by  §  2  of  the  Act  of  March  3d,  1873,  (Id., 
699,)  which  provides,  that  no  article  or  thing  "  designed  or  intended  for  the 
prevention  of  conception  or  procuring  of  abortion/'  shall  be  carried  in  the  mail, 
and  declares  guilty  of  a  misdemeanor  any  person  who  knowingly  depoeits,  for 
mailing  or  delivery,  any  such  article  or  thing,  the  defendant  cannot  show,  in 
defence,  that  the  article  deposited  in  the  mail  wonld  not,  in  fact,  have  any 
tendency  to  prevent  conception  or  procure  abortion,  and  that  its  harmless 
character  was  known  to  him  when  he  deposited  it,  it  being  sufficient  that  the 
article,  when  deposited,  was  put  up  in  a  form,  and  described  in  a  manner, 
calculated  to  insure  its  use  to  prevent  conception  or  procure  abortion,  by  any 
one  desiring  to  accomplish  that  result,  and  into  whose  hands  it  might  fedl. 

Under  an  indictment  founded  on  the  same  section,  which  declares  it  to  be  a  mis- 
demeanor to  knowingly  deposit  in  the  mail,  for  mailing  or  delivery,  any  ad- 
vertisement or  notice  giving  information  where  or  of  whom  any  such  article 
or  thing  may  be  obtained,  if  it  be  shown  such  a  notice  was  deposited,  it  is 
immaterial  whether,  in  fiact,  the  article  or  thing  was  at  the  place  desig- 
nated. 

(Before  Benedict,  J.,  Southern  District  of  New  Tork,  October  30th,  1878.) 

Benedict,  J.  The  above-named  defendants  were  sepa- 
rately indicted,  under  section  148  of  the  Act  of  June  8th,  1872, 
(17  U,  S.  Stat,  at  Large^  302,)  as  amended  by  section  2  of  the 
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Act  of  March  3d,  1873,  (7rf.,  599,)  which  provides,  "  that  no 
obscene,  lewd,  or  lascivious  book,  pamphlet,  picture,  paper, 
print,  or  other  publication  of  an  indecent  character,  or  any 
article  or  thing  designed  or  intended  for  the  prevention  of 
conception  or  procuring  of  abortion,  nor  any  article  or  thing 
intended  or  adapted  for  any  indecent  or  immoral  use  or 
nature,  nor  any  written  or  printed  card,  circular,  book,  pam- 
phlet, advertisement  or  notice  of  any  kind,  giving  information, 
directly  or  indirectly,  where,  or  how,  or  of  whom,  or  by  what 
means,  either  of  the  things  before  mentioned  maybe  obtained 
or  made,  *  *  shall  be  carried  in  the  mail ;  and  any 
person  who  shall  knowingly  deposit,  or  cause  to  be  deposited, 
for  mailing  or  delivery,  any  of  the  hereinbefore  mentioned 
articles  or  things,  or  any  notice  or  paper  containing  any  adver- 
tisement relating  to  the  aforesaid  articles  or  things,  *  * 
shall  be  deemed  guilty  of  a  misdemeanor." 

The  first  question  which  it  is  proposed  to  consider  is, 
whether,  upon  an  indictment  charging  the  defendant  Bott 
with  depositing  in  the  mail  a  certain  powder  designed  and 
intended  for  the  prevention  of  conception  or  procuring  of 
abortion,  he  may  show,  as  matter  of  defence,  that  the  powder 
which  he  deposited  in  the  mail  would  not,  in  fact,  have  any 
tendency  to  prevent  conception  or  procure  abortion,  and  that 
its  harmless  character  was  known  to  the  defendant  when  he 
made  the  deposit  in  the  mail.  Upon  this  question  my  opinion 
is,  that  such  facts  do  not  constitute  a  defence.  Congress  has 
exclusive  jurisdiction  over  the  mails,  and  may  prohibit  the 
use  of  the  mails  for  the  transmission  of  any  article.  Any 
article  of  any  description,  whether  harmless  or  not,  may, 
therefore,  be  declared  contraband  in  the  mail,  by  Act  of  Con- 
gress, and  its  deposit  there  be  made  a  crime.  But,  the 
protection  of  the  mails  is  the  limit  of  the  power  of  Congress 
over  the  matter  in  question,  and  the  words  of  the  statute 
under  consideration  must  be  construed  with  reference  to  this 
limitation.  The  prevention  of  abortion  in  the  several  States 
is  not  within  the  power  which,  under  the  Constitution,  be- 
longs to  the  United  States.     That  duty  is  upon  the  States. 
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It  cannot,  therefore,  be  thought,  that  CongreBS  proposed,  by 
the  words,  ^'designed  or  intended  for  the  prevention  of 
conception  or  procuring  abortion,"  to  make  the  intent  to 
prevent  conception  or  to  procure  abortion,  an  element  of  an 
offence  against  the  United  States.  These  words,  consequently, 
should  not  be  considered  as  intended  to  describe  the  intent 
which  must  be  an  element  of  the  crime  against  the  United 
States,  but  simply  as  descriptive  of  the  article  made  contra- 
band ;  and  the  phrase  must  be  understood  to  indicate  as  con- 
traband in  the  mail,  any  article  or  thing  designed,  in  a  man- 
ner calculated  to  secure  its  use  by  any  one,  for  the  purpose  of 
preventing  conception  or  procuring  abortion.  The  crime 
against*  the  United  States  relates  only  to  matter  in  the  mails. 
The  unlawful  act  of  depositing  contraband  matter,  coupled 
with  the  intent  to  deposit  such  matter,  constitutes  the  crime. 
The  guilty  intent  appears  from  the  fact  of  the  deposit  of  such 
matter  by  one  knowing  what  article  he  deposits.  The  evidence 
of  the  crime  is,  therefore,  complete,  when  the  act  and  the 
knowledge  is  shown.  Whether  the  article  would,  in  reality, 
accomplish  the  result  represented  to  be  its  effect,  or  whether 
the  defendant  desired  or  expected  such  a  result,  thus  appears 
immaterial. 

If  this  view  pf  the  law  be  correct,  evidence  tending  to 
show  the  harmless  character  of  the  powders,  and,  also,  evi- 
dence that  the  powders  were  known  to  the  defendant  to  have 
been  ordered  of  him  by  a  man,  and  for  the  purpose  of  obtain- 
ing evidence  on  which  to  base  a  prosecution,  and  were  made 
harmless  in  order  to  dupe,  was  properly  excluded.  If  such 
facts  were  shown,  it  would  still  be  true,  that  the  defendant 
deposited  in  the  mail  powders  which  have  been  found  to  be 
put  up  in  a  form,  and  described  in  a  manner,  calculated  to  in- 
sure their  use,  for  the  prevention  of  conception,  by  any  one 
desiring  to  accomplish  that  result,  and  into  whose  hands  they 
might  fall. 

A  similar  question  arises  under  the  indictment  against 
Whitehead,  which  charges  the  deposit  of  an  advertisement  or 
notice  giving  information  where  and  of  whom  certain  of  the 
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articles  made  contraband  by  the  statute  could  be  obtained. 
The  evidence  showed  the  deposit  of  a  notice  stating  that  cer- 
tain articles  contraband  bj  the  statute  could  be  obtained  at  a 
designated  place.  This  being  shown,  whether,  in  point  of 
fact,  the  information  in  the  notice  was  true,  and  whether  such 
articles  were  at  the  place  designated,  is  of  no  consequence. 
The  paper  in  the  mail  is  the  same,  whether  its  statements  be 
true  or  false ;  and  the  object  of  the  statute  is  to  keep  such 
papers  out  of  the  mails.  Whether  such  articles  should  be 
procurable  or  not,  it  is  not  for  Congress  to  say,  but  Congress 
can  prohibit  the  transmission,  in  the  mails,  of  papers  contain- 
ing such  objectionable  matter,  as  a  notice  that  indecent  pictures 
and  articles,  to  be  used  for  the  purpose  of  procuring  abor- 
tions, are  obtainable  at  certain  places.  This  power  has  been 
exercised  in  the  enactment  of  the  present  statute,  and  the 
crime  created  by  the  statute  is  complete  when  such  objection- 
able matter  is  knowingly  deposited  in  the  mail. 

The  same  conclusion  may  be  arrived  at  by  giving  to  the 
word  "  designed,"  as  used  in  this  statute,  the  signification  of 
"  designated,"  which  is  one  of  the  ordinary  meanings  of  the 
word.  The  powders  which  the  defendant  Bott  deposited  in 
the  mail  were  clearly  designated  as  articles  for  the  prevention 
of  conception,  and  were,  therefore,  within  the  prohibition  of 
the  statute. 

These  views  dispose  of  all  the  questions  which  have  been 
raised  in  these  cases,  and  the  result  is,  that  the  motions  for 
new  trials  are  denied. 

Ambrose  H.  Purdy^  {Assistant  District  Attorney^  for  the 
United  States. 


James  D.  McCleliand^  for  Bott. 
Rvfus  F.  Andrews^  for  Whitehead. 
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William  A.  BBirroN  vs.  Benjamin  F.  Butlee. 

In  April,  1861,  a  firm  of  three  partners,  of  which  the  plaintiff  was  a  member,  at 
Natchez,  wa«  dissolyed  by  war.  Afterwards  and  during  the  war,  and  while 
Natchez  was  in  the  enemy's  territory  and  New  Orleans  was  in  the  possession 
of  the  forces  of  the  United  States,  the  ether  two  partners  drew,  at  Natchez,  a 
draft  on  a  bank  in  New  Orleans,  in  order  to  ayul  themselves,  in  the  enemy's 
territory,  of  money  or  credit  which  they  had  with  the  bank.  Commercial 
intercourse  between  the  two  places  was  unlawful  The  defendant,  as  a  mili- 
tary officer  of  the  United  States,  took  the  draft  from  an  emissary  of  the 
drawers,  who  was  seeking  to  reach  New  Orleans  from  the  enemy's  territory, 
and  compelled  the  payee  to  endorse  it,  and  then  collected  its  amount  from  the 
bank,  and  accounted  therefor  to  the  United  States.  The  plaintiff  assumed  to 
treat  the  money  as  receiyed  by  the  defendant  to  the  plaintiffs  use,  and  to 
recover  it :  Held,  that,  on  that  theory,  the  act  of  the  defendant  was  a  wrong 
done  under  color  of  his  authority  as  a  military  officer,  within  §  7  of  the  Act 
of  March  Sd,  1863,  (12  U.  8.  Stat,  at  Large,  767,)  and,  as  such,  was  within  the 
limitation  of  two  years,  within  which,  after  the  commission  of  such  wrong* 
the  action  should  haye  been  brought 

The  defendant  had  been,  for  more  than  two  years  after  the  transaction  and  be- 
fore the  commencement  of  this  suit,  witliin  reach  of  the  process  of  Courts  in 
the  United  States:  Hdd,  that  the  Act  of  June  11th,  1864,  (18  U.  8,  Stai.  at 
Large,  123,)  did  not  relieve  the  plaintiff  from  the  effect  of  the  limitation. 

(Before  Woodbltf,  J.,  Southern  District  of  New  York,  November  6th,  1878.) 

"WooDEUFF,  J.  It  is  not  claimed,  in  this  case,  that  the 
firm  of  W.  A.  Britton  &  Co.,  of  Natchez,  had  any  special 
deposit  in  the  Citizens'  Bank  of  New  Orleans,  which  could 
be  identified  as  their  money.  At  most,  if  money  received  by 
that  bank  stood  to  their  credit,  as  a  deposit  subject  to  draft,  in 
the  ordinary  course  of  business,  that  made  them  creditors  of 
the  bank  and  the  bank  their  debtoi's. 

It  was  conceded,  on  the  trial,  that,  in  April,  1861,  the 
firm  of  W.  A.  Britton  &  Co.,  then  composed  of  the  plaintiff 
and  Audley  C.  Britton  and  G.  W,  Koontz,  was  dissolved,  by 
war  and  the  departure  of  the  plaintiff  from  Natchez,  then 
within  the  territory  of  the  rebels,  the  other  two  of  the  part- 
ners still  remaining  at  Natchez.  The  check  mentioned  in  the 
pleadings  herein  was  drawn  not  by  the  plaintiff,  but  by  his 
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said  iormer  partners,  at  Natchez,  and  for  the  purpose  of  avail- 
'ing  themselves,  within  rebel  territory,  of  money  or  credit 
which  they  had  with  the  said  bank.  By  compelling  the 
payees  named  in  the  check  to  endorse  the  same  to  him,  the 
defendant  induced  the  bank  to  pay  to  him  the  sum  named  in 
the  check,  on  the  presentation  thereof.  It  was  also  conceded, 
on  the  trial,  that  the  check  was  void,  as  drawn  in  violation  of 
the  law  and  against  the  prohibition  of  commercial  intercourse 
between  the  States  in  rebellion  and  territory  in  the  occupa- 
tion of  the  Government.  This  the  bank  must  be  deemed  to 
have  known,  and  their  payment,  therefore,  must  be  deemed 
to  have  been  made  on  the  requirement  of  the  defendant.  The 
defendant  was  not  acting  nor  professing  to  act  as  agent  of  the 
said  firm,  but  in  behalf  of  the  Government,  upon  the  idea 
that  the  debt  so  due  from  the  bank  was  forfeited  to  the 
United  States. 

Whether  the  payment  of  a  sum  of  money  to  the  defend- 
ant, equal  in  amount  to  a  debt  due  to  W.  A.  Britton  &  Co., 
under  the  circumstances  alleged  in  this  case,  does,  in  law, 
enable  that  firm  to  treat  it  as  money  paid  to  the  defendant, 
or  had  and  received  by  him  to  their  use ;  whether  their  rela- 
tion to  the  bank,  as  creditor,  was  affected  thereby ;  whether 
money  of  the  Citizens'  Bank,  not  identified  or  capable  of 
identification,  and  to  which  the  plaintiff  had  no  specific  title, 
received  in  direct  hostility  to  the  right  of  the  plaintiff,  in 
denial  of  his  right,  though  it  may  be  illegally  received,  may, 
by  fiction  of  law,  be  treated  as  received  for  the  plaintiff's  use ; 
whether,  if  an  action  against  the  defendant,  for  such  money, 
as  had  and  received  for  the  use  of  the  firm,  would  lie,  the 
plaintiff,  in  his  sole  name,  can  maintain  such  an  action  there- 
for, as  had  and  received  to  his  use ;  whether,  where  the  suit 
is  brought  in  the  State  Court  and  therein  the  defendant  pleads 
the  general  issue  only,  after  which  the  suit  is  removed  to  this 
Court,  and,  instead  of  proceeding  upon  the  issue  joined  in  the 
State  Court,  the  plaintiff  waives  those  pleadings  and  declares 
anew  in  this  Court,  the  defendant  may  here  insist  upon  the 
non-joinder  of  the  other  partners  or  the  want  of  sole  title  in  the 
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plaintiff,  under  the  'general  issue  here  pleaded ;  whether  the 
defendant  had  any  snfficient  legal  right  or  authority  to  receive  * 
the  money  which  was  paid  to  him,  and  pay  it  over  to  the 
United  States ;  whether  so  paying  over  the  money  is  any  pro- 
tection to  the  defendant  against  an  action  by  the  plaintiff; 
whether  the  act  complained  of  was  in  the  exercise  of  a  lawfnl 
authority  in  time  of  war,  or  in  the  exercise  of  such  a  jurisdic- 
tion that  the  defendant  cannot  be  made  liable  therefor  in  this 
Courtr— these,  and,  perhaps,  some  other  questions  have  been 
the  subject  of  testimony  and  of  discussion  in  this  case.  I  am 
of  opinion,  that,  whatever  answers  be  given  to  these  questions, 
the  action  cannot  be  maintained. 

The  theory  of  the  case  is,  that  the  defendant,  as  major 
general  commanding  the  forces  of  the  United  States,  then 
holding  the  city  of  New  Orleans  and  its  immediate  vicinity 
in  actual  military  occupation,  took  from  an  emissary  of  W. 
A.  Britton  &  Co.,  who  was  seeking  to  effect  an  entrance  from 
rebel  territory,  through  the  lines  of  the  loyal  forces,  into  New 
Orleans,  the  check  in  question ;  that  such  check  was  drawn  at 
Natchez,  within  the  rebel  territory,  not  by  the  plaintiff  but 
by  his  said  late  copartners,  for  the  purpose  above  stated ;  and 
that  the  defendant,  by  means  of  his  said  military  authority, 
as  major  general  commanding,  or  by  color  thereof,  compelled 
the  payees  of  the  check  to  endorse  the  same  to  him,  and  made 
use  of  such  check  as  a  means  or  instrument  of  drawing  the 
amount  thereof  from  the  Citizens'  Bank  of  New  Orleans, 
which  bank  paid  to  him  the  sum  therein  specified.  It  is 
proved,  that  the  defendant  received  the  money  in  his  capacity 
of  major  general,  and  that  he  received  it  professedly  for  the 
United  States,  claimed  title  thereto  on  behalf  of  the  United 
States,  and  duly  accounted  therefor  to  the  United  States.  If, 
as  the  plaintiff  insists,  such  receipt  of  the  money  was  without 
authority  or  right,  and  it  be  conceded  that  the  plaintiff  can, 
as  matter  of  law,  treat  the  money  thus  received  by  the  defend- 
ant as  his  identical  money,  received  by  the  defendant  to  the 
plaintiff's  use,  then  the  act  of  the  defendant  was  plainly  a 
wrong  done  by  the  defendant  by  virtue  or  under  color  of  his 
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authority  as  major  general  of  the  United  States  assigned  to 
the  command  of  the  forces  at  New  Orleans,  within  §  7  of  the 
Act  of  March  3d,  1863,  (12  U.  S.  Stat  at  Large,  767— see, 
also,  the  Act  of  May  11th,  1866,  14  Id,,  46,)  and,  as  such, 
is  within  the  limitation  of  two  years,  within  which,  after  such 
wrong,  the  action  should  have  been  brought.  The  plaintiff 
cannot,  by  the  mere  form  of  his  action,  do  away  with  the 
statute,  which  was  intended  to  protect  the  oflScers  of  the  Gov- 
ernment against  suits  or  actions  in  any  form  for  the  alleged 
wrong,  unless  brought  within  the  time  limited.  Whether,  in 
a  given  case,  a  plaintiff  brings  the  action  in  form  as  for  a  tort, 
or  on  the  alleged  implied  contract,  the  statute  equally  applies. 

From  January,  1863,  until  the  action  was  commenced,  the 
defendant  was  in  Washington,  D.  C,  New  York,  Massachu- 
setts, or  that  part  of  Virginia  which  was  excepted  by  the 
President  from  his  Proclamation  of  January  1st,  1863,  (12 
U,  S.  Stat  at  Large,  1268,)  declaring  what  States  and  parts 
of  States  were  in  rebellion.  It  is  testified  that,  in  that  part 
of  Virginia  the  judicial  tribunals  were  open  to  the  prosecution 
of  civil  suits,  and  that  process  might  at  any  time  have  been 
served  upon  him.  There  would  seem,  therefore,  to  be  no 
reason  why  such  process  should  not  have  been  served  on  him 
there,  which  was  not  equally  applicable  to  the  State  of  New 
York  itself.  If  this  be  so,  then  the  saving  Act  of  June  11th, 
1864,  (13  U,  S.  Stat,  at  Large,  123,)  does  not  relieve  the 
plaintiff  from  the  effect  of  the  previous  limitation.  The  action 
was  not  commenced,  as  conceded  on  the  trial,  until  June  6th, 
1865. 

Judgment  must  be  directed  for  the  defendant. 

Everett  P.  Wheeler,  for  the  plaintiff. 

George  BUs%,  {District  Attorney,)  and  John  E,  Develin^ 
for  the  defendant. 

VOL.  XI.— 38 
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SiGMUND  Ullman  vs.  Thomas  Murphy. 

A  proepectiye  or  continuing  protest  is  not  valid,  under  the  laws  now  existing 
in  relation  to  duties  upon  Imports. 

The  14th  section  of  the  Act  of  June  30th,  1864,  (18  U.  S.  Stat,  at  Large,  214,) 
proyides,  that,  on  the  entry  of  any  goods,  the  decision  of  the  collector  as  to 
the  rate  and  amount  of  duties  to  be  paid  on  such  goods,  shall  be  final  and 
conclusire,  unless  the  importer  shall,  within  ten  days  after  the  ascertainment 
and  liquidation  of  the  duties  by  the  proper  officers  of  the  customs,  give  notice 
in  writing  to  the  collector,  on  each  entry,  if  dissatisfied  with  his  decision, 
setting  forth  therein,  distinctly  and  specifically,  the  grounds  of  his  objection 
thereto.  The  plaintiff,  on  paying  duties,  January  lOtb,  1871,  on  certain  goods, 
added  to  a  protest  then  filed  by  him  with  the  defendant,  as  collector,  in 
respect  to  the  exaction  of  duties  thereon,  these  words :  "  I  intend  this  protest 
to  apply  to  all  future  similar  importations  by  me."  On  the  2l8t  of  January, 
1871,  the  plaintiff  entered  for  warehousing  like  goods,  and,  on  the  20th  of 
June,  1871,  the  defendant  exacted,  and  the  plaintiff  paid,  duties  thereon,  on  a 
withdrawal  entry  thereof,  at  the  same  rate  so  protested  against.  In  a  suit  to 
recover  back  the  alleged  excessive  duties:  Held,  that  such  prospective  notice 
was  not  a  sufficient  protest,  under  said  14th  section. 

(Before  Woodruff,  J.,  Southern  District  of  New  York,  November  6th,  1878.) 

This  was  an  action  to  recover  back  money  claimed  to  have 
been  erroneously  exacted  by  the  defendant,  as  collector  of 
customs  for  the  port  of  New  York,  for  duties  exceeding  the 
true  amount  due  upon  certain  goods  imported  by  the  plaintijQT. 
The  parties  respectively  agreed  to  and  read  a  statement  of 
*  facts,  in  which  it  appeared  that  the  goods  in  question  were 
imported  by  the  Aleppo,  and  were  entered  for  warehousing 
on  the  21st  of  January,  1871 ;  that  the  amount  of  duties  then 
claimed  by  the  defendant  thereon  was  liquidated  on  the  11th 
of  February,  1871 ;  and  that,  on  the  withdrawal  entry,  on  the 
20th  of  June,  1871,  the  defendant  exacted,  and  the  plaintifl' 
paid,  the  excessive  duty  in  question.  On  a  previous  importa- 
tion of  like  goods  entered  December  10th,  1870,  the  defend- 
ant required  the  payment  of  duties  at  the  same  rate,  and  the 
plaintiff,  on  the  payment  thereof,  on  the  10th  of  January, 
1871,  filed  due  protest  in  respect  to  such  last  named  exaction. 
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and  to  such  protest  he  added  the  words  following :  "  I  intend 
this  protest  to  apply  to  all  future  similar  importations  by 
me."  It  was  thereupon  stipulated  by  the  respective  parties, 
that,  if  the  Court  should  be  of  opinion  that  such  protest  was 
a  sufficient  compliance  with  the  14th  section  of  the  Act  of 
June  30th,  1864,  (13  U.  S.  Stat,  at  Zargey  214,)  the  jury 
should  be  instructed  to  render  a  verdict  for  the  plaintiff  for 
the  sum  claimed ;  and  that,  if  the  Court  should  be  of  the  con- 
trary opinion,  the  jury  should  be  instructed  to  render  a  ver- 
dict for  the  defendant — either  party  to  be  permitted  to  except 
to  the  decisiofi  of  the  Court  upon  the  question  of  law  thus 
submitted  and  to  review  the  same  according  to  the  practice  of 
the  Court,  on  bill  of  exceptions,  or  otherwise,  as  advised.  For 
the.plaintiff  it  was  insisted,  that  the  notice  thus  given  and 
filed  was  a  sufficient  prospective  or  continuing  protest,  apply- 
ing to  all  like  goods  imported  by  the  plaintiff,  and  satisfying 
the  requirements  of  the  Acts  of  Congress,  which  make  a  pro- 
test necessary  in  order  to  entitle  the  importer  to  bring  and 
maintain  an  action  for  money  paid  to  the  collector  on  an 
erroneous  exaction.  For  the  defendant  it  was  insisted,  that 
such  prospective  protest  was  insufficient,  and  that  the  action 
'Could  not  be  maintained. 

Sidney  Webster,  for  the  plaintiff. 

Thomas  Simons,  {Assistant  District  Attorney^)  for  the 
defendant. 

WooDEUFF,  J.,  at  the  close  of  the  argument,  stated  his 
opinion,  in  substance,  as  follows  : 

The  Act  of  Congress  of  February  26th,  1845,  (5  U.  S. 
Stat  at  Large,  727,)  provided,  that  no  action  should  be  main- 
tained against  any  collector,  to  recover  the  amount  of  duties 
paid  under  protest,  unless  such  protest  was  made  in  writing, 
and  signed  by  the  claimant,  "at  or  before  the  payment  of 
said  duties."  It  appears  by  the  case  of  Brune  v.  MarrioU, 
{Taney^s  C.  C.  Decisions,  132,)  that  Chief  Justice  Taney 
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held  that  language  suflSciently  broad  to  justify  him  in  sue- 
tainiDg  an  action  brought  by  Brune  to  recover  for  duties  paid 
upon  sugar  and  molasses  imported  and  entered  after  the  pro- 
test was  made,  where  the  protest  expressly  declared  the  in- 
tent of  the  importer  that  it  should  apply  to  all  his  importa- 
tions of  sugar  and  molasses.     There  the  protest  was  literally 
hefore  the  payment  of  the  duties.    The  Supreme  Court  of  the 
United  States  {Marriott  v.  Brune^  9  Uow.^  ^19))  on  writ  of 
error,  aflSrmed  the  judgment  and  so,  in  effect,  aflSrmed  the 
sufficiency  of  a  protest  made  in  one  case  but,  by  its  terms, 
declared  to  be  intended  to  reach  and  embrace  "subsequent  im- 
portations of  a  like  character  belonging  to  the  same  parties. 
This  affirmance,  however,  was  deemed  by  Mr.  Justice  Curtis 
to  have  rested  on  the  "  very  peculiar  "'circumstances  of  that 
case,  which,  he  says,  were  "  relied  on  by  the  Court  as  the 
reasons  for  a  decision  at  which  they  manifestly  felt  great 
difficulty  and  hesitation  in  arriving."    He,  therefore,  held,  in 
Warren  v.  Peaslee^  (3  Curtis  C.  C.  R.^  231,)  that,  where  the 
importers  added  to  a  formal  protest  in  relation  to  specific 
goods,  the  words,  *'  You  are  hereby  notified  that  we  desire 
and  intend  this  protest  to  apply  to  all  future  similar  importa- 
tions made  by  us,"  such  prospective  protest  was  not  sufficient 
to  entitle  the  importers  to  maintain  an  action  for  the  amount 
of  duties  erroneously  exacted  on  goods   subsequently  im- 
ported, and  that  a  protest  should  be  made  in  reference  to  the 
particular  payment  complained  of.     But,  in  the  case  of  Steeg- 
man  v.  Mojxwelly  in  this  Court,  (3  Blatchf.  C,  C  -ff.,  365,) 
Mr.  Justice  Nelson,  sitting  with  Judge  Betts,  then  District 
Judge,  held  a  similar  protest  sufficient.    Judge  Betts,  in  de- 
livering the  opinion,  adverts  to  the  apparent  hesitation  of  the 
Supreme  Couft  in  sustaining  such  protests,  as  a  general  rule, 
but  he  nevertheless  affirms  and  approves  it.    Soon  thereafter, 
the  Act  of  March  3d,  1857,  (11  ZT".  S,  Stat,  at  Large,  192,) 
was  passed,  and  by  the  6th  section,  it  provides,  that,  on  the 
entry  of  any  goods,  the  decision  of  the  collector  shall  be  final 
and  conclusive,  nnless  the  owner  shall,  "  within  ten  days  after 
such  entry,"  give  notice  to  the  collector,  in  writing,  "  setting 
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forth  therein  distinctly  and  specifically  his  grounds  of  objec- 
tion." Under  this  Act,  the  like  question  of  the  validity  or 
effect  of  such  prospective  or  continuing  protest  was  raised  in 
this  Court,  in  EuUan  v.  Sohell,  (6  jBlaichf.  C.  0.  £.,  48,) 
Judge  Smalley,  District  Judge  for  Vermont,  holding  the 
Court.  The  same  construction  was  given  to  the  Act  of  1857 
ss  had  before  been  given  to  the  Act  of  1845,  and  for  like 
reasons,  the  cases  above  mentioned  being  cited  and  com- 
mented upon.  Judge  Blatchford,  in  Wetter  v.  ScheU^  {ante^ 
p.  193,)  declares  it  settled,  in  this  District,  that  such  a  protest 
as  to  future  importations  is  valid  and  effective  under  this  Act 
of  1857,  and  is  so  valid  and  effective,  although  the  collector  to 
whom  it  was  delivered  is  no  longer  in  office,  and  the  action  is 
brought  to  recover  the  amount  of  duties  exacted  by  his  suc- 
cessor or  successors ;  and  he  states  that  Mr.  Justice  Kelson, 
in  Chouteau  v.  Redjidd^  (not  reported,)  so  decided.  The  re- 
sult of  these  decisions  under  the  Act  of  1857  is,  that  a  re- 
quirement that  a  notice  shall  be  given  '^  within  ten  days  after 
such  entry  "  is  satisfied  by  the  giving  of  a  notice  ten  or,  it 
may  be,  twenty  years  before  such  entry ;  and  that,  although 
the  statute  declares  that,  on  the  entry  of  any  goods,  the  de- 
cision of  the  collector  shall  be  final  and  conclusive,  unless  the 
owner,  <&c.,  shall  give  notice  to  the  collector,  <&c.,  it  will  be 
sufficient  if  the  owner  have  given  notice  to  any  predecessor  in 
office,  immediate  or  remote,  of  the  collector  making  the  ex- 
action. Whatever  my  pwn  unaided  judgment  would  have 
suggested  concerning  the  question  under  the  Acts  of  1845  or 
1857,  and  notwithstanding  various  and  impressive  reasons 
and  arguments  urged  upon  me  adverse  to  the  construction 
given,  especiaUy  to  the  latter  Act,  I  should  not,  in  a  case 
arising  under  that  Act,  feel  at  liberty  to  regard  it  as  an  open 
<[uestion  in  this  District.  The  construction  I  have  mentioned 
having  been  given  to  it  during  many  years,  not  only  by  the 
District  Judges  holding  the  Circuit  Court,  but  by  Mr.  Justice 
Kelson,  my  predecessor  in  this  position  and,  by  his  relation 
to  the  Supreme  Court,  my  superior  in  office,  I  should  regard 
myself  as  bound  by  their  decisions.    The  Government  has 
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not  seen  fit  to  take  those  decisions  to  the  Supreme  Court  for 
consideration ;  and  it  is  not  fit  that  I  should  review  them^ 
even  though  they  seemed  doubtful. 

The  present  case  did  not  arise  under  either  of  the  Acts 
thus  far  mentioned.  It  is  the  Act  of  June  30th,  1864,  (13  Z7. 
S.  Stat,  at  Large^  214,)  by  which  this  case  is  governed.  The 
14th  section  of  that  Act  provides,  that,  "  on  the  entry  of  any 
vessel,  or  of  any  goods,  *  *  the  decision  of  the  collector 
of  customs,  at  the  port  of  importation  and  entry,  as  to  the 
rate  and  amount  of  duties  to  be  paid  on  the  tonnage  of  such 
vessel  or  on  such  goods,  *  *  shall  be  final  and  con- 
clusive against  all  persons  interested  therein,  unless  the 
owner,  *  *  in  the  case  of  duties  levied  on  tonnage,  or  the 
owner,  importer,  *  *  in  the  case  of  duties  levied  on 
goods,  *  *  shall,  within  ten  days  after  the  ascertainment 
and  liquidation  of  the  duties  by  the  proper  officers  of  the 
customs,  as  well  in  cases  of  merchandise  entered  in  bond,  as 
for  consumption,  give  notice  in  writing  to  the  collector,  on 
each  entry,  if  dissatisfied  with  his  decision,  setting  forth 
therein,  distinctly  and  specifically,  the  grounds  of  his  objec- 
tion thereto."  This  Act  has  not  heretofore  been  under 
judicial  consideration,  and  I  am  now  called  upon,  for  the  first 
time,  to  give  an  opinion  of  its  meaning,  with  reference  to  a 
prospective  or  continuing  protest.  Had  there  been  no  change 
in  the  law  other  than  from  the  words,  "  within  ten  days  after 
such  entry,"  to  "  within  ten  days  after  the  ascertainment  and 
liquidation,"  it  would  be  difficult  to  withdraw  the  present  case 
from  the  operation  of  the  decisions  I  have  mentioned,  and  I 
must  have  held  that  those  decisions  bound  me  to  give  the 
Act  the  same  construction  given  in  this  District  to  the  pre- 
vious Acts.  They  do  not,  however,  bind  me  to  go  any 
further.  The  Act  does  not  stop  with  that  change.  It 
provides,  that  such  notice  shall  be  given  "  on  each  entry." 
Whether  these  words  were  inserted  in  view  of  the  difference 
between  the  construction  given  to  the  previous  law  by  the 
Court  in  this  District  and  the  Court  of  the  First  Circuit,  I 
do   not  know.     But  they   are  significant  words,  and,  by 
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sound  rnleB  of  interpretation,  I  must  assume  that  they  have  a 
meaning  and  that  Congress  intended  that  meaning.  Under 
the  Act  of  1857,  a  question  had  arisen  in  relation  to  goods 
entered  for  warehousing,  whether  the  language,  "  ten  days 
after  such  entry,"  meant  ten  days  after  the  first  entry,  or 
whether  the  protest  might  be  made  within  ten  days  after  the 
withdrawal  entry,  when  the  duties  were  paid ;  and,  in  Isdin 
V.  Barney^  (5  Blatchf,  C.  (7.  i?.,  185,)  Mr.  Justice  Nelson 
held,  that  a  protest  within  ten  days  after  the  withdrawal 
entry,  when  the  duties  were  paid,  was  permitted  by  the  Act. 
He  placed  his  decision  mainly  upon  the  ground  that  the 
duties  were  not  ascertained  and  liquidated  when  the  entry  for 
warehousing  was  made.  Ten  days,  according  to  the  course 
of  business  at  the  custom-house,  would  often  elapse  before 
such  ascertainment.  No  uniform  or  certain  time  elapsed 
before  sach  ascertainment,  and  no  notice  was  given  thereof  to- 
the  importer  when  the  duties  were  ascertained.  It  is  appa- 
rent, that  the  Act  of  1864  obviated  the  embarrassment  which 
led  to  this  construction  of  the  Act,  and,  at  the  same  time,  an^ 
abled  the  Government  to  finally  settle  the  amount  of  duties 
to  be  paid,  without  waiting  to  the  end  of  the  three  years„ 
during  which  the  goods  might  remain  in  bond,  and  be  then 
met  by  the  protest  of  the  importer.  The  Act  fixed  the  time 
of  the  ascertainment  and  liquidation  of  the  duties  as  the  date 
when  the  ten  days  allowed  for  the  protest  should  begin.  It 
is  urged,  that  this  is  all  the  change  intended  by  the  law. 
This,  however,  gives  no  meaning  to  the  words,  "  on  each  en- 
try." These  latter  words  do  not  mean,  and  are  not  claimed 
to  mean,  on  each  entry,  whether  for  warehousing,  or  for  with- 
drawal for  consumption,  so  as  to  require  a  protest  on  the  with- 
drawal of  the  goods  from  the  warehouse,  i,  e.j  on  each  entry 
of  the  same  merchandise,  one  protest  when  entered  in  bond, 
and  one  when  entered  for  withdrawal.  It  would  be  impossible 
to  do  this  within  ten  days  after  the  ascertainment  and  liquida- 
tion of  the  duties,  for,  such  withdrawal  for  consumption  may 
not  be  made  for  more  than  two  years  after  such  ascertain-^ 
ment.      On  such  a  construction,  compliance  with  the  statute 
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would  be  impossible.    It  is  suggested,  that  ^'  od  each  entry  " 
means  no  more  than  that,  whether  the  entry  be  in  bond  or  be 
for  consumption,  in  either  case,  the  protest  must  be  made 
within  ten  days  after  the  ascertainment  and  liquidation  of  the 
duties ;  but  this  makes  the  expression,  ^^  on  each  entry,"  add 
nothing  to  what  had  already  been  distinctly  expressed,  and  no 
reason  appears  for  its  use.     "  Shall,  within  ten  days  after  the 
ascertainment  and  liquidation  of  the  duties,    *    *    as  well  in 
cases  of  merchandise  entered  in  bond  as  for  consumption,^'  is 
clear  and  distinct,  and  imports  that,  in  either  case,  the  protest 
shall  be  witliin  ten  days  after  the  duties  are  ascertained. 
Why,  then,  was  it  added,  "  on  each  entry  ? "    The  reading 
which  alone  gives  meaning  and  effect  to  those  words,  is,  that 
in  all  cases,  whether  of  entry  in  bond  or  for  consumption,  the 
owner  shall  give  notice  in  writing,  on  each  entry,  to  the  col- 
lector,  &c.,  not  meaning  on  the  paper  or  record  called  the 
entry,  but,  in  respect  of  each  entry.     This  gives  meaning  and 
effect  to  all  the  language  of  the  section,  and  it  serves  a  very 
important  purpose.    Whether  Congress  had  in  view  the  rea- 
sons assigned  by  Judge  Curtis  for  his  opinion,  whether  the 
motive  to  the  introduction  of  the  words,  "  on  each  entry," 
was  to  obviate  the  disadvantage  of  a  difference  in  the  con- 
struction of  the  law  or  the  practice  in  different  collection 
districts,  or  to  do  away  with  a  practice  which  permitted  the 
importer  to  lie  by,  as  it  might  be,  for  years,  and  then  claim 
the  benefit  of  a  protest  given  years  before,  and  to  some 
former  collector,  we  are  not  informed,  save  by  the  terms  of 
the  Act.     Those  terms  are  apt  to  work  such  a  result.     It  is 
my  duty  to  assume  that  they  were  intentionally  employed, 
and  were,  for  the  first  time,  introduced  into  the  law  relating 
to  this  subject  for  some  useful  purpose,  and  I  ought  to  give 
them  meaning  and  effect  according  to  the  rules  which  govern 
the  construction  of  statutes.    In  view  of,  to  say  the  least,  the 
doubtful  construction  heretofore  given  in  this  District  to  the 
former  Acts,  the  change  of  the  phraseology,  in  this  respect,  in 
this  Act  of  1864,  seems  to  me  especially  significant.    I  cannot 
give  to  that  change  any  operation  or  effect  without  holding. 
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that  the  notice  to  be  given  to  the  collector  must  specify  the 
entry  or  entries  to  which  it  applies,  and  that  the  statute  is  not 
satisfied  by  a  protest  declared  by  the  importer  to  apply  "  to 
all  future  similar  importations"  by  him.  I  might  add  reasons 
why  this  reference  to  "  similar  importations  "  ought  not  to  be 
held  sufficient,  even  if  a  notice  applied  to  goods  definitely  and 
precisely  described  and  identified  was  held  good,  as  was  the 
case  in  Ma/rriott  v.  Brune.  This  distinction  is,  in  some 
degree,  alluded  to  in  the  opinion  of  Judge  Curtis.  The 
litigation  that  has  arisen  out  of  the  various  laws  fixing  the 
duties  upon  imports,  furnishes  abundant  evidence  that  the 
question,  what  goods  are  ''  similar,"  under  the  tariff  Acts,  is 
often  a  perplexing  one,  and  a  question  upon  which  the  im- 
porters and  the  officers  of  the  customs  very  often  disagree. 
The  protest  of  the  importer  ought  certainly  to  be  in  such 
clear  terms  that  the  officers  of  the  customs  should  know 
exactly  to  what  goods  it  relates ;  and,  if  a  protest  applied  to 
all  f  ature  importations  can  be  permitted,  this  explicitness  is 
of  especial  importance.  Otherwise,  duties  may  be  levied  and 
received  on  goods  for  some  years,  without  even  a  suspicion 
that  the  importer  claimed  that  such  goods  were,  under  the 
tariff  laws,  to  be  deemed  "  similar  "  to  those  mentioned  in  the 
protest  long  before  filed. 

My  conclusion,  that,  under  the  statute  of  1864,  such  pro- 
spective or  continuing  protest  as  to  future  importations  is  not 
valid  and  effective,  and  that  the  protest  in  this  case  does 
not  satisfy  the  statute,  requires,  according  to  the  terms  of  the 
stipulation  made  by  the  parties,  that  the  jury  render  a  verdict 
for  the  defendant.  Conclusions  formed  upon  the  presentation 
and  argument  of  a  question  for  the  first  time  raised,  may 
properly  be  reviewed,  and  the  Court  will  give  to  the  plaintiff, 
if  he  so  desires,  time  and  opportunity  for  such  review,  and 
a  more  deliberate  examination  of  the  subject  in  this  Court,  or 
in  the  Court  of  last  resort. 
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The  Second  National  Bane  of  Erie 
The  Ocean  National  Bank.*- 

a  bank  applied  to  another  bank  to  perform  the  service  of  loaning  some  money 
for  it,  requesting  that  a  proper  charge  be  made  to  it  for  the  service.  The 
latter  bank  made  the  loan.  It  had  a  running  account  with  the  former  bank, 
but  made  no  charge,  in  such  account,  for  such  service,  and  determined  to  ac- 
cept no  compensation  therefor  from  the  former  bank,  but  did  not  communicate 
such  determination  to  the  former  bank.  The  loai^  was  made  on  a  deposit  of 
securities  with  the  latter  bank,  which,  while  in  its  custody,  were  stolen  firom 
it.  The  depositor  of  the  securities,  in  a  suit  against  him  by  the  former  bank, 
recovered  against  it  a  judgment  for  the  valoe  of  the  excess  of  the  securities 
beyond  the  amount  of  the  loan,  which  it  paid.^  It  then  brought  this  suit 
against  the  latter  bank,  to  recover  the  amount  of  the  money  loaned  and  the 
amount  so  paid  to  the  depositor,  on  the  ground  that  the  latter  bank  was  neg- 
ligent in  allowing  the  securities  to  be  stolen  :  Held,  that  the  latter  bank  was 
not  a  gratuitous  bailee  of  the  securities,  as  l^etwden  it  and  the  former  bank. 

The  record  of  the  suit  brought  by  the  depositor  of  the  securities  against  the 
former  bank  was  offered  in  evidence  in  this  suit,  on  the  part  of  the  plaintiff, 
not  only  to  prove  the  quantum  of  damages  sustained  by  the  plaintiff  in  con- 
sequence of  the  loss  of  the  securities,  but  to  prove  the  liability  of  the  de< 
fend  ant  for  such  loss:  Held,  that  such  record  was  not  evidence  of  such 
liability. 

(Before  W.  D.  Shipman.  J.,  November  10th,  1878.) 

W,  D.  Shipman,  J.  This  case  was  tried  by  the  Court,  the 
parties  having,  by  written  stipulation,  duly  filed,  waived  a 
trial  by  jury.  The  plaintiff  is  a  banking  corporation,  organ- 
ized under  the  national  currency  Act,  approved  June  3d, 
1864,  and  located  and  doing  business  at  Erie,  in  the  State  of 
Pennsylvania.  The  defendant  was,  at  the  several  times 
hereinafter  mentioned,  a  banking  corporation,  organized 
under  the  same  Act,  and  located  and  doing  business  at  the 

*  This  case  was  decided  by  Judge  W.  D.  Shipman  as  of  a  date  anterior  to 
his  resignation  of  his  ofSce,  but  the  formal  opinion  was  not  filed  until  the  10th 
of  November,  1873. 
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city  of  New  York,  and  was  a  correspondent  of  the  plaintiff, 
the  plaintiff  keeping  an  account  with  said  defendant  in  the 
transaction  of  its  ordinary  banking  business  in  said  city  of 
New  York.  On  the  2d  of  June,  1869,  the  plaintiff  wrote  to 
the  defendant,  asking  if  the  plaintiff  could  loan,  through  the 
defendant,  twenty-five  or  fifty  thousand  dollars,  on  call,  on 
Government  bonds,  as  security,  to  which  the  defendant 
answered,  that  the  defendant  could  make  loans  on  govern- 
ments, "  strictly  on  call,"  at  6  per  cent.  On  the  8th  of  June, 
the  plaintiff  wrote  to  the  defendant  that  Eobinson,  Cox  & 
Co.  would  deposit  with  the  defendant  $30,000,  and  requested 
the  defendant  to  loan  the  same  strictly  on  call,  at  6  per  centy 
on  Government  bonds.  The  defendant  received,  and,  on  the 
10th  of  June,  loaned,  said  $30,000  to  Smith,  Eandolph  &  Co., 
of  New  York,  strictly  on  call,  at  7  per  oentj  on  Government 
bonds,  as  collateral  security,  and  advised  the  plaintiff  of  the 
making  of  the  loan,  and  the  terms  and  kind  of  security,  but 
did  not  disclose  the  names  of  the  borrowers,  till  after  the  loss 
hereinafter  mentioned  had  occurred.  On  the  12th  of  June,  the 
plaintiff  acknowledged  the  receipt  of  the  advice,  and  directed 
the  defendant  to  add  $20,000  more  to  the  loan,  which  sum 
the  plaintiff  remitted  for  that  purpose.  The  defendant  re- 
ceived this  sum  also,  and,  on  the  14th  of  June,  loaned  the 
same  to  the  same  parties,  on  the  same  terms  and  like  security, 
and  advised  the  plaintiff  that  the  loan  was  made,  but  did  not 
disclose  the  names  of  the  borrowers  till  after  the  loss  herein- 
after mentioned  had  occurred.  On  making  these  loans,  the 
defendant  received  from  Smith,  Randolph  &  Co.,  as  collateral 
security,  on  the  first  loan,  $30,000,  at  par  value,  in  Govern- 
ment bonds,  and,  on  the  second  loan,  $20,000,  at  par  value, 
in  Government  bonds.  These  bonds,  on  their  receipt,  were 
placed  in  an  envelope  by  themselves,  marked  with  the  plaint- 
iff's name,  and  a  statement  of  the  loan  and  the  envelope  con- 
taining the  same  were  put  in  a  tin  trunk  of  the  defendant's, 
called  ''  the  Government  trunk,"  in  which  the  defendant  then, 
and  had  for  a  long  time,  kept  its  own  Government  bonds  and 
other  like  securities,  which  trunk  was  deposited  in  one  of  the 
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safes  in  the  vault  of  the  bank,  called  ^'  the  burglar-proof  safe," 
in  which  the  said  trunk  and  its  contents  were,  and  for  a  long 
time  had  been,  accustomed  to  be  kept  by  the  defendant.  In 
said  trunk  and  safe  the  defendant  ordinarily  kept,  and  was 
accustomed  to  keep,  large  amounts  of  its  own  Government 
bonds  and  securities,  and  like  securities  deposited  with  the 
defendant  for  safe  keeping.  Between  the  night  of  Saturday, 
the  26th  of  June,  and  the  morning  of  Monday,  the  28th  of 
June,  1869,  the  defendant's  bank  was  broken  into,  and  entered 
by  burglars,  who  broke  and  forced  open  the  doors  of  the  vault 
of  the  bank,  and  broke  open  the  safe  containing  said  trunk, 
and  stole  and  carried  away  the  contents  of  the  trunk  and  a 
large  amount  of  securities  and  money,  amongst  which  were 
the  Government  bonds  deposited  for  said  loans,  and  upwards 
of  $50,000  of  the  property  of  the  defendant,  all  of  which 
were  lost.  The  loans  made,  as  above  stated,  for  the  plaintiff 
by  the  defendant,  were  the  only  transactions  of  that  kind  be- 
tween the  parties,  all  other  transactions  between  them  being 
the  ordinary  and  regular  business  between  banks.  In  remit- 
ting the  $20,000,  to  be  added  to  the  former  loan,  the  plaintiff 
wrote  to  the  defendant :  "  Charge  our  account  whatever  is 
satisfactory  for  the  above,  and  we  will  be  satisfied,"  but  the 
cashier  of  the  defendant,  after  consulting  with  the  president, 
directed  the  book-keeper  to  make  no  charge,  as  the  plaintiff 
kept  a  large  balance  with  the  defendant,  and,  although  the 
money  loaned  passed  through  the  account  of  the  plaintiff,  to 
its  debit  and  credit,  yet  no  charge  for  making  such  loans  was 
in  fact  made  therein,  and  the  monthly  account  afterwards, 
and  after  the  loss,  rendered  to  the  plaintiff  in  due  course  of 
business,  contained  no  charge ;  but  the  defendant  never  com- 
municated to  the  plaintiff  in  any  way,  except  by  this  omission 
to  charge  therefor  in  such  monthly  account,  that  no  charge 
had  been  made  for  negotiating  this  loan.  The  defendant  had 
been  the  correspondent  of  the  plaintiff  for  about  ten  years. 
The  defendant's  bank  had  been  in  the  same  location,  and  its 
business  carried  on  in  the  same  building  and  rooms,  and  with 
the  same  vaults  and  safes,  during  that  period.     The  cashier 
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of  the  plaintiff  was,  during  that  period,  frequently  in  the  city 
of  New  York,  and,  when  in  the  city,  was  often  at  the  de- 
fendant's bank,  and  on  intimate  business  relations  with  the 
defendant,  and  knew  the  general  manner  in  which  the  de- 
fendant's business  was  conducted,  and  the  mode  of  keeping 
its  accounts,  but  not  the  degree- of  care  it  exercised  in  keep- 
ing its  own  funds  and  securities,  or  those  entrusted  to  it  by 
others.    After  the  robbery  of  the  defendant's  bank,  and  on 
or  about  the  23d  of  October,  1869,  the  plaintiff  brought  snit 
against  Smith,  Randolph  &  Co.,  in  the  Supreme  Court  of  the 
State  of  Pennsylvania,  to  recover  the  moneys  so  loaned  to 
them  on  said  call  loans  made  by  the  defendant.     Smith, 
Randolph   &  Co.  appeared   and  defended  said  action,  and, 
amongst  other  things,  alleged  that  said  bonds  delivered  by 
them  as  collateral  to  said  loans  were  lost  by  the  negligence 
of  the  agent  of  the  plaintiff,  the  Ocean  National  Bank,  with 
whom  the  same  were  on  deposit,  by  means  of  the  robbery  of 
said  bank.     Afterwards,  and  on  or  about  the  13th  of  January, 
1871,  the  said  action  was  brought  to  trial  in  said  Court  before 
one  of  the  justices  thereof,  and  a  jury ;  and  the  question  tried 
therein,  and  submitted  to  the  jury,  was,  whether  the  Ocean 
National  Bank,  the  agent  of  the  plaintiff  in  said  action,  was 
guilty  of  negligence  or  want  of  ordinary  care,  in  the  keeping 
of  said   bonds  so  deposited  with  it,  the  Court  charging  the 
jury  that  the  plaintiff,  the  Second  National  Bank  of  Erie, 
was,  as  between  it  and  Smith,  Randolph  &  Co.,  liable  for 
negligence  and  want  of  ordinary  care  in  the  keeping  of  said 
bonds.    The  jury  found  for  the  defendants  on  said  issue,  and 
rendered  a  verdict  in  favor  of  Smith,  Randolph  &  Co.,  against 
the  plaintiff,  for  $9,991  56,  that  being  the  excess  of  the  value 
of  said  bonds  over  and  above  said  loan  of  $50,000,  upon 
which  verdict  judgment  was  entered  in  due  form  against  the 
plaintiff,  for  $9,991  56,  and  $310  50  costs,  which  judgment 
was  afterwards,  and  on   or  about  the  21st  of  March,  1871, 
paid  and  satisfied  by  the  plaintiff.    The  plaintiff  produced 
and  proved  the  record  of  said  judgment,  and  of  the  charge 
of  said  Court,  in  evidence,  on  the  trial  of  the  action.    The 
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defendant  herein  was  not  a  party  of  record  to  said  action. 
On  the  evidence  given  on  the  present  trial,  the  defendant 
was  not  gniltj  of  negh'gence,  as  alleged  by  the  plaintiff, 
unless  said  record  is  conclusive  evidence  of  that  fact.  After 
the  commencement  of  said  suit,  and  the  joining  of  issue 
therein,  and  before  said  trial,  the  plaintiff  notified  the  de- 
fendant, in  writing,  as  follows :  "  Second  National  Bank  of 
Erie,  Erie,  May  24th,  1870.  D.  E.  Martin,  Esq.,  Dear  Sir : 
On  my  return  home,  after  an  absence  of  some  days,  I  find 
your  letter  of  the  12th  inst.,  and  note  its  contents.  The  suit 
was  continued  to  December  Term,  which  will  give  counsel 
.  imiple  time  to  prepare  the  case.  I  cannot  see  but  your  board 
could,  with  equal  propriety,  decline  to  entertain  the  claim  of 
Mr.  Stevenson,  cashier,  for  services,  as  to  refuse  to  pay  Mr. 
Davis.  Contrary  to  the  legal  advice  and  opinion  of  Messrs. 
Oram,  Eobinson  &  Co.,  after  several  interviews  with  yourself 
-and  Mr.  Davis,- your  counsel,  we  adopted  your  su^estions  as 
to  the  course  to  be  pursued  for  the  recovery  of  our  money, 
with  the  offer  made,  on  your  part,  to  turn  in  the  services  of 
your  counsel,  free  of  expense  to  us,  and,  in  addition,  to  give 
us  all  the  assistance  you  could  in  the  matter  personally. 
You  are  certainly  aware  that  quite  as  large  portion  of  the 
time  occupied  and  expense  incurred  taking  testimony  in 
New  York,  was  for  the  purpose  of  meeting  and  refuting  the 
insinuations  made  by  the  defendants'  counsel,  that  he  would 
make  it  clear  before  a  jury,  that  the  oflBcers  or  employees  of 
the  bank  committed  the  robbery.  They  may  be  able  to  make 
some  such  impression  upon  a  jury,  from  the  fact  of  the  loss 
being  so  disastrous  to  depositors,  and  so  small  an  amount  of 
the  bank's  property  taken.  If  the  instructions  of  our  letters 
of  June,  1869,  to  loan,  on  call,  $50,000,  on  Government  col- 
laterals, had  been  complied  with,  and  the  collaterals  sur- 
rendered, on  call,  to  their  owners,  we  would  have  had  no 
trouble  or  expense.  But,  in  the  suit,  we  are  met  by  an 
affidavit  of  defence,  of  which  I  herewith  send  you  a  copy. 
You  will  notice  that  the  defendants  say ;  1st,  that  your  bank  did 
not  lend  them  our  money ;  2d,  that,  through  the  gross  laches 
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and  negligence  of  the  Ocean  National  Bank  and  her  agents, 
the  collaterals  were  lost  or  stolen,  and,  therefore,  the  defend- 
ants are  not  bound  to  repay  the  loan  ;  3d,  that,  on  settlement 
with  them,  the  Ocean  Bank  recognized  the  justice  of  setting 
oiF  the  loss  of  the  bonds  against  the  loan,  and  that  the  loan 
of  $50,000  was  paid  to  the  Ocean  Bank,  with  interest.    Now, 
these  defences  and  such  as  these  concern  the  Ocean  Bank. 
If  we  fail  to  recover  because  of  any  one  of  them,  we  will 
have  recourse  to  your  bank.    Tou  already  have  notice  to 
intervene  in  this  suit,  but,  in  view  of  your  letter,  we  repeat 
our  request,  that  the  Ocean  Bank  intervene,  with  all  the 
evidence,  counsel  and  other  means  it  deems  proper  to  sustain 
this  case  against  this  defence.     Our  bank  will  do  the  best  it 
<!an  to  sustain  this  suit  and  recover  the  money,  but  ask  you 
to  give  notice  to  your  directors  of  our  position.    As  to  ex- 
penses, we  should  not  pay  any  of  the  Court  expenses,  or 
evidence,  or  counsel,  with  such  grounds  of  defence  as  exist 
in  this  case.    But,  in  view  of  the  misfortunes  of  the  Ocean 
Bank,  our  bank  will  easily  be  induced  to  be  liberal  in  settling 
the  costs.    We  will  not  abate  our  energy  to  bring  this  suit 
to  a  successful  result,  and  hope  to  receive  the  same  reassurance 
from  your  bank.     I  note  the  arrest  of  O'Kell,  on  suspicion 
of  being  connected  with  the  robbery  of  the  Norwalk  National 
Bank.    I  would  not  be  at  all  surprised  if  it  comes  to  light 
that  he  is  the  man  that  planned  and  executed  the  robbery  of 
the  Ocean.    There  are  many  circumstances  that  look  in  that 
direction.    The  depositing  of  his  box  in  the  vault,  gave  him 
some  opportunity  to  get  the  combinations  of  your  lock,  and 
his  box  not  having  been  disturbed,  are  straws  that  show 
which  way  the  wind  was  blowing.    Very  Respectfully,  Wm. 
C.   Curry,  Cashier."    "  Philadelphia,  December    7th,  1870. 
C.  S.  Stevenson,  Esq.,  Prest.  Ocean  Nat.  Bank  of  the  City 
of  New  York,  Dear  Sir :  The  suit  of  the  Second  National  Bank 
of  Erie  v.  Smith,  Randolph  &  Co.,  pending  in  Court  here, 
for  the  recovery  of  certain  loans  made  through  your  bank, 
as  agent,  is  down  and  marked  for  trial  on  the  19th  inst. 
Tou  and  your  counsel  are  aware  of  the  evidence  which  has 
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been  takea  ia  said  suit  upon  both  sides,  and  the  purpose  of 
now  writing  is  to  afford  the  Ocean  Nat.  Bank  an  oppor- 
tunity to  produce  any  other  testimony  upon  the  trial  which 
she  may  desire ;  and  the  purpose  is  also  to  put  the  Ocean 
Nat.  Bank  upon  notice,  that,  if  the  Second  Nat.  Bank 
of  Erie  should  fail  to  recover  against  S.,  R.  &  Co.,  in 
the  present  suit,  it  will  be  by  reason  of  the  negligence  of  the 
Ocean  Bank,  and  in  which  case  the  Erie  Bank  will  hold  the 
Ocean  Bank  for  the  amount  of  the  said  loans  and  interest. 
Very  respectfully.  Lane  &  Roney,  Attorneys  for  Second  Nat. 
Bank  of  Erie."  After  the  recovery  of  said  verdict  and  entry 
of  judgment  thereon,  the  plaintiff  served  on  the  defendant  a 
notice  in  writing,  offering  to  allow  the  appeal  of  said  suit  by 
the  defendant,  and  to  transfer  the  management  and  conduct 
of  such  appeal  to  the  control  of  the  defendant  and  its  at- 
torneys. While  said  suit  was  pending,  the  defendant,  at  the 
request  of  the  plaintiff,  furnished,  at  its  own  expense,  and 
paid,  an  attorney  and  counsellor,  (he  being  the  regular  counsel 
of  said  bank,  and  familiar  with  the  facts  and  details  of  said 
robbery,)  to  assist  and  advise  in  taking  the  testimony  in  the 
city  of  New  York,  by  deposition,  before  a  commissioner,  and 
also  to  be  present  and  assist  in  the  trial  of  said  cause,  but 
the  defendant,  at  all  times,  denied  its  liability  for  the  loss  of 
said  bonds,  and  while  the  defendants  did  not,  in  fact,  take 
charge  of,  or  control,  the  said  suit  in  the  Supreme  Court  of 
Pennsylvania,  the  defendant  did  unite  with  the  plaintiff  in 
the  trial  of  said  cause,  and  rendered  all  the  aid  and  assistance 
in  its  power.  The  plaintiff,  at  all  times,  claimed  and  insisted 
to  the  defendant,  that  the  latter  would  be  liable  to  the  former 
in  case  Smith,  Randolph  &  Co.  should  recover  of  the  plaintiff" 
for  the  loss,  or  should  succeed  in  setting  off  the  amount  of 
the  loss  against  the  sum  loaned  to  them.  The  defendant 
recommended  the  plaintiff  to  bring  the  said  suit  in  Pennsyl- 
vania. The  amount  of  money  deposited  by  the  plaintiff  with 
the  defendant  amounts,  with  interest  to  November  10th,  1873, 
to  $65,446  50.  The  judgment  recovered  by  Smith,  Ran- 
dolph &  Co.  against  the  plaintiff  amounts,  with  interest,  to 
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$12,281  74.  This  makee  a  total  of  $77,728  24.  The  plaintiff 
has  sustained  damages,  by  reason  of  said  loss  of  said  bonds, 
in  the  amount  of  the  sums  loaned  and  the  amount  so  paid 
upon  the  verdict  and  judgment  in  the  Supreme  Court  of 
Pennsylvania,  including  interest  to  November  10th,  1873, 
to  the  amount  of  $77,728  24. 

(1.)  The  claim  made  by  defendant,  on"  the  argument,  that, 
upon  the  facts  above  found,  the  Ocean  Bank  must  be  deemed, 
in  judgment  of  law,  a  gratuitous  bailee,  as  between  it  and  the 
plaintiff,  does  not  command  my  assent.  The  plaintiff  accom- 
panied its  application  to  the  defendant  to  perform  the  service 
of  loaning  the  money  with  the  remarks :  "  Charge  our  ac- 
count whatever  is  satisfactory  for  the  above,  and  we  will  be 
satisfied."  It  is  true,  that  the  president  and  cashier  of  the 
defendant  decided  not  to  charge  anything  for  the  service,  in- 
asmuch as  the  plaintiff  kept  a  large  balance  with  the  defend- 
ant. This  was  very  natural.  The  plaintiff  had  long  been  the 
correspondent  of  the  defendant,  and,  as  this  was  a  single  trans- 
action, of  this  particular  character,  attended  with  slight  trou- 
ble and  no  unusual  risk,  the  defendant  might  well  execute  the 
agency  free  of  charge.  But,  as  the  plaintiff  coupled  the  re- 
quest to  transact  the  business  with  a  promise  to  pay  a  reason- 
able charge  therefor,  and  the  defendant  accepted  the  agency 
without  communicating  to  the  plaintiff  the  &ct  that  it  de- 
•dined  compensation,  the  plaintiff  had  a  right  to  assume  that 
it  accepted  the  position  of  an  agent  for  hire.  It  is  too  late, 
after  the  enterprise  has  miscarried,  for  the  defendant  to  repu- 
diate this  relation,  and  set  up  the  claim  that  it  was  a  mere 
voluntary  or  gratuitous  service  which  it  undertook  to  per- 
form, and  thus  shelter  its  miscarriage  under  the  rule  of  in- 
ferior duty  which  the  law  applies  to  agents  who  act  without 
compensation.  The  argument  of  the  defendant  on  this  point 
was,  of  course,  to  maintain  that  it  was  a  mere  voluntary 
agent,  rendering  only  a  gratuitous  service,  and,  therefore,  only 
liable  for  gross  negligence.  But,  I  am  satisfied  that  this 
claim  is  unsupported  by  the  facts  found. 

(2.)  A  graver  and  much  more  difficult  question  arises  on 

YOL,   XL — 24 


< 


870  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  Second  National  Back  of  Erie  v.  The  Ocean  National  Bank. 

the  eflTect  to  be  given  to  the  record  of  the  suit  in  Pennsylva- 
nia, which  the  plaintiff  proved  and  gave  in  evidence.  This 
record  was  undoubtedly  admissible  to  prove  the  quantum  of 
damages  which  the  plaintiff  has  suffered  in  consequence  of 
the  loss  of  the  bonds.  The  authorities  on  this  point,  which 
will  hereafter  be  cited,  seem  to  be  pretty  uniform  and  decisive. 
But,  the  plaintiff  claims  that  it  is  conclusive  not  only  as  to  the 
measure  of  damages  but  as  to  the  liability  of  the  defendant  in 
this  action.  As  a  general  rule,  a  judgment  rendered  in  a  suit 
between  two  persons  cannot  affect  the  rights  of  a  third,  unless 
the  latter  is  a  privy  in  blood,  estate  or  law.  {Case  v.  Heeve^ 
14  Johns.  Ji.y  79.)  There  is  no  privity  between  the  present 
defendant  and  either  of  the  parties  to  the  record  offered  in 
evidence,  arising  out  of  their  relations  to  the  subject-matter 
of  this  controversy.  The  present  defendant  was  simply  the 
agent  or  servant  of  the  present  plaintiff,  in  loaning  the  money 
to  Smith,  Randolph  &  Co.,  and  in  receiving  and  holding  the 
custody  of  the  bonds  pledged  to  secure  the  repayment  of  the 
loan.  In  doing  this,  it  was,  as  we  have  already  seen,  the 
agent  of  the  plaintiff.  The  bonds  having  been  stolen  while 
in  the  custody  of  the  Ocean  Bank,  the  borrowers  refused  to 
repay  the  loan  unless  their  bonds  were  returned  to  them,  and 
the  Erie  Bank  brought  suit  against  them,  to  recover  the 
amount.  They  set  up,  by  way  of  defence  and  counter-claim, 
that  the  bonds  were  lost  through  negligence  and  want  of  or- 
dinary care  on  the  part  of  the  Erie  Bank,  acting  through  its 
agent,  the  present  defendant,  and  recovered  judgment  for  the 
amount  by  which  the  value  of  the  bonds  exceeded  the  amount 
of  the  debt.  The  Court,  in  that  case,  held,  that,  the  question 
of  negligence  being  made  out,  the  loss  was  chargeable  to  the 
creditor,  and  constituted  an  equitable  claim  which  extinguished 
the  debt,  and  that  the  debtors.  Smith,  Kandolph  &  Co.,  were 
entitled  to  recover  the  excess.  The  result,  therefore,  was  a 
judgment  by  a  third  person  against  a  principal,  for  the  mis- 
conduct of  his  agent.  The  precise  question  to  be  disposed  of 
here  is,  whether  such  a  judgment  is  conclusive  evidence  for 
the  principal,  in  a  suit  brought  by  him  against  his  agent,  ta 
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recover  the  damages  to  which  the  former  has  been  subjected 
by  the  negligent  manner  in  which  he  executed  his  agency. 
No  case  has  been  cited  which  sustains  this  proposition.     The 
case  of  Kinneraley  v.  Orpe^  (2  Douglas^  517,)  which  has  been 
80  often  cited  and  commented  upon  by  judges  and  text- 
writers,  does  not  support  the  plaintiff's  claim  on  this  point. 
That  was  a  suit  against  the  agent,  for  an  act  commanded  by 
the  principal.     On  the  trial,  a  judgment  against  another  agent 
of  the  principal,  for  a  similar  act,  also  commanded  by  the 
latter,  was  produced  in  evidence.     The  first  suit  was  trespass 
for  fishing  in  the  plaintiff's  fishery.     The  defendant  justified 
as  the  servant  of  one  Cotton,  setting  up  the  right  of  the  latter 
to  the  fishery  in  question.    Judgment  having  gone  for  the 
plaintiff,  a  new  trial  was  sought  and  denied.     Cotton,  in  order 
to  have  another  trial  of  the  same  question,  involving  the  same 
title,  commanded  another    servant  to  repeat  the  trespass. 
Suit  was  again  brought  and,  on  this  second  trial,  the  same 
justification  was  set  np,  and  the  record  of  the  former  judg- 
ment was  produced  in  evidence.    No  other  proof  was  offered. 
The  plaintiff  claimed  that  this  record  was  conclusive  proof  of 
his  exclusive  right  to  the  fishery,  and  the  judge  so  held.     On 
a  rule  to  show  cause  why  a  new  trial  should  not  be  granted, 
the  Court  reversed  the  decision  and  held  that  it  was  evidence, 
but  not  conclusive.    Even  this  latter  proposition  has  been 
doubted,  and  only  assented  to  on  the  ground  that,  in  point  of 
fact.  Cotton  was  the  real  defendant  in  both  cases,  and  the  act 
which  constituted  the  ground  of  the  second  action  was  com- 
mitted by  his  direction,  for  the  express  and  only  purpose  of 
again  testing  the  legal  right  involved  in. the  first.     For  all 
substantial  purposes,  the  second  suit  stood  upon  the  same 
ground,  as  both  had  been  brought  against  the  principal  in- 
stead of  his  servant.    {Cme  v.  Beeve^  14  Johns,  i?.,  79,  82.) 
A  question  involving  the  principle  now  under  consideration 
has  often  arisen  on  objection  to  the  testimony  of  witnesses 
who  sustained  the  relation  of  master  or  servant  to  one  of  the 
.parties,  the  objection   being  based  on  the  ground  that  the 
witness  would  be  liable  over  in  the  event  of  a  recovery.     The 
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case  already  cited  from  Jolinson  is  an  example.  (McClure 
V.  Whitesides,  2  Carter,  573.  See,  also,  Oevers  v.  Main- 
waring,  Ilolfs  H.,  139 ;  Miller  v.  Falconer,  1  Camp.,  251.) 
In  Green  v.  The  New  River  Co.,  (4  Term  R.,  589,)  the  Court  of 
King's  Bench  held,  that  verdicts  against  masters  were  evidence 
in  actions  brought  by  them  against  their  servants,  as  to  the 
quantum  of  damages,  but  not  as  to  the  fact  of  the  injury  or 
negligence.  In  the  notes  to  The  Duchess  of  Kingston's  Case, 
(2  Smithes  Lead.  Cos,,  6  Am.  ed.,  685,)  after  an  elaborate  re- 
view of  the  authorities,  it  is  said,  that  "  a  judgment  is  always 
admissible  as  proof  of  the  existence  or  extent  of  the  obliga- 
tion it  imposes  on  one  person,  even  when  incompetent  to 
prove  that  the  burden  ought  to  be  shared  by  another.  When, 
therefore,  a  recovery  is  had  against  a  master  for  the  tortious 
act  of  his  servant,  or  against  a  surety  in  consequence  of  a 
breach  of  contract  by  the  principal,  it  will  be  evidence  of  the 
amount  of  loss  resulting  from  the  default,  although  not  that  the 
default  was  committed."  Whether  such  a  recovery  would  be 
conclusive  evidence  of  the  amount  of  damages  we  need  not 
stop  now  to  enquire,  as  there  is  no  dispute,  in  the  present 
case,  on  that  point. 

I  am  well  aware  that  there  are  cases  which  hold  that, 
where  one  person  is  responsible  over  to  another,  either  by 
positive  law  or  express  contract,  and  the  latter  is  cited  in  to 
contest  a  suit,  the  judgment,  if  obtained  in  good  faith,  will  be 
conclusive  against  him.  {Ba/nk  of  Owego  v.  Bdbcock,  6  HiU, 
152 ;  Littleton  v.  Richardson,  34  New  Hamp.,  179.)  These 
cases,  are,  however,  clearly  distinguishable  from  those  involv- 
ing the  liability  which  arises  out  of  the  relation  of  principal 
and  agent. 

It  has  been  decided  that  a  judgment  in  an  action  of  tres- 
pass against  the  principal  for  the  act  of  his  servant,  rendered 
upon  a  trial  of  the  merits  of  the  case,  is  a  bar  in  a  suit 
against  the  servant  for  the  same  act.  {Enery  v.  Fowler,  39 
Maine^  326.)  But  the  principle  involved  in  that  case,  and 
others  of  a  similar  character,  is  very  different  from  the  one  . 
now  under  consideration.     As  between  a  third  party  and  a 
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principal  and  agent,  the  last  two  constitute  but  one  legal 
entity,  there  being  a  complete  legal  absorption  of  the  agent 
in  the  principal.  The  act  for  which  redress  is  sought,  al- 
though done  by  the  agent,  is  the  act  of  the  principal,  and, 
where  the  latter  is  exonerated,  the  liability  of  the  agent  is 
extinguished.  But  it  is  obvious  that  a  judgment  against  the 
principal  cannot  settle  the  rights  or  liabilities  of  the  principal 
and  agent  to  each  other,  growing  out  of  their  legal  relation- 
ship. These  rights  and  liabilities  may  depend  upon  mutual 
relations  arising  out  of  the  terms  of  the  agency,  which  in 
no  way  interest  third  persons,  and  which  would  not  be 
drawn  into,  or  in  any  way  settled  by,  a  recovery  against  the 
principal.  The  very  act  of  the  agent  upon  which  the  liability 
of  the  principal  to  a  third  person  rests  as  a  ground  of  recov- 
ery, may  be  done  with  the  consent,  or  connivance,  or  express 
command  of  the  principal.  It  follows,  from  these  views,  that 
the  judgment  of  the  Supreme  Court  of  Pennsylvania,  in 
favor  of  Smith,  Randolph  &  Co.,  against  the  present  plaintiflT, 
is  not  evidence  that  the  defendant  is  liable  in  this  action. 

Judgment  must,  therefore,  be  rendered  for  the  defendant, 
with  costs. 

Leioia  Wain  Smithy  John  K.  Porter  and  John  Session^^ 
for  the  plaintiff. 

Jf^oah  Davisj  for  the  defendant. 
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The  United  States  V8.  Fbank  L.  Taintob. 

The  defeDdant  was  indicted,  under  the  66th  section  of  the  National  Banking 
Act  of  June  8d,  1864,  (18  U.  S.  Stat,  at  Large,  116,)  for  embezzling,  abstract- 
ing, and  wilfully  misapplying  the  moneys  and  funds  of  a  bank  of  which  he 
was  cashier,  with  intent  to  injare  and  defraud  the  bank.  On  the  trial  it  was 
shown  that  he  took  moneys  and  funds  of  the  bank,  and  used  them  in  stock 
speculations  carried  on  in  his  own  name,  by  depositing  them  with  a  stock- 
broker, as  margins.  The  defendant  offered  to  proye  that  such  acts  of  his 
were  known  to  the  president  and  some  of  the  directors  of  the  bank,  end  were 
sanctioned  by  them,  and  that  such  dealings  of  his  with  the  funds  of  the  bank 
were  intended  for  the  account  and  benefit  of  the  bank,  and  were  beliered  by 
him  to  haye  been  sanctioned  by  the  president  and  some  of  the  directors, 
although  there  was  no  resolution  of  the  board  of  directors  authorizing  or 
sanctioning  them.  The  evidence  was  offered  only  to  diq>roye  the  ayermenta 
in  the  indictment,  that  the  acts  were  done  "  with  intent  to  injure  and  de- 
fraud "  the  bank.  The  eyidence  was  excluded :  Held,  that  the  eyidence  was 
properly  excluded. 

(Before  WoonnurF,  Bbnsdict,  and  Blatchford,  JJ.,  Southern  District  of  New 
York,  Noyember  22d,  1878.) 

The  defendant  was  indicted  under  the  55th  section  of  the 
National  Banking  Act  of  June  3d,  1864,  (13  I/.  S.  Stat,  at 
Zargej  116,)  for  embezzling,  abstracting,  and  wilfully  misap- 
plying the  moneys  and  funds  of  the  Atlantic  National  Bank, 
of  which  he  was  cashier,  with  intent  to  injure  and  defraud 
the  association.  The  indictment  contained  numerous  counts 
designed  to  cover  numerous  distinct  transactions,  and  the 
several  transactions  were,  by  means  of  distinct  counts,  charged 
as  embezzlements,  abstractions,  and  misapplications.  It  was 
averred,  in  each  count  of  the  indictment,  that  the  acts  were 
done  with  intent  to  injure  and  defraud  the  association.  On 
the  trial,  before  Benedict,  J,,  evidence  was  given  to  show 
that  the  defendant  took  moneys  dnd  funds  of  the  bank,  and 
used  them  iii  stock  speculations  carried  on  in  his  own  name, 
by  depositing  the  same  with  a  stock-broker,  as  margins  for 
stocks  bought,  or  represented  to  have  been  bought,  on  his 


NOVEMBER,  1878.  875 


The  United  States  v.  Taintor. 


iwcount,  which  were  to  be  held  by  the  broker  Bobject  to  his 
order,  so  long  as  he  kept  with  the  broker  a  margin  of  ten  per 
■cent.  The  defendant  offered  to  prove  that  these,  his  acts, 
were  known  to  the  president  and  some  of  the  directors  of  the 
bank,  and  were  sanctioned  by  them,  and  that  all  his  dealings 
with  the  funds  of  the  bank,  of  which  evidence  had  been 
given,  were  intended  for  the  account  and  benefit  of  the  bank, 
and  were  believed  by  him  to  have  been  sanctioned  by  the 
president  and  f?ome  of  the  directors,  although  there  was  no 
resolution  of  the  board  of  directors  authorizing  or  sanction- 
ing them.  These  offers  were  not  made  for  the  purpose  of 
contradicting  the  proof  of  the  commission  of  the  acts  about 
which  testimony  had  been  given,  but  only  to  disprove  the 
averments  in  the  indictment,  that  the  acts  were  done  with 
intent  to  injure  and  defraud  the  association.  The  evidence 
•offered  by  the  defendant  was  excluded,  and  the  suggestion 
being  made  by  the  Court,  that,  in  case  the  defendant  should 
be  advised  to  move  for  a  new  trial,  to  test  the  correctness  of 
the  ruling.  Judges  Woodruff  and  Blatohfobd  would  be  re- 
quested to  take  part  in  the  hearing  of  such  motion,  a  motion 
for  a  new  trial  was  accordingly  made  and  heard  by  the  three 
judges.  ^ 

Oearge  Blies^  {District  Attorney^  for  the  United  States. 

A,  Odkey  Hall  and  James  C.  Carter^  for  the  defendant. 

Benedict,  J.  The  ruling  called  in  question  upon  this 
motion  involved  two  propositions,  namely,  that  the  guilty 
intent  charged  in  the  indictment  was  shown  by  the  proof  of 
the  acts  done  by  the  defendant ;  and,  further,  that  the  facts 
offered  to  be  proved  by  the  defendant  would  not,  in  law, 
avail  to  negative  that  intent.  It  has  hardly  been  doubted, 
upon  this  motion,  that  the  first  of  these  propositions  is  cor- 
rect. The  correctness  of  the  second  is  strenuously  denied, 
itnd  is  now  to  be  determined. 

It  is  a  general  rule  of  law,  that  a  man  must  be  held  to 
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intend  the  necesBary  consequences  of  his  acts.  This  rule  is^ 
applicable  as  well  to  cases  of  crime  as  in  civil  causes,  for, 
whatever  proves  intent  anywhere  proves  it  everywhere.  It 
has  often  been  so  applied.  Furthermore,  in  certain  cases,  and 
these  criminal,  the  proof  of  guilty  intent  afforded  by  evi- 
dence of  acts  knowingly  done  has  been  held  to  be  conclusive, 
and  not  overthrown  by  proof  of  any  other  facts ;  and  this 
class  of  cases  has  not  been  limited  to  acts  mala  in  se^  nor  to 
crimes  at  common  law.  On  this  argument,  it  was  conceded,, 
that,  by  virtue  of  the  rule  in  question,  the  guilty  intent  is 
conclusively  shown  by  proof  of  the  act  done,  where  the  na- 
ture of  the  act  is  such  that  a  general  guilty  intent. is  so  clearly 
manifested  thereby  as  to  admit  of  no  question.  It  appears  to 
us,  that  the  rule,  even  thus  limited,  covers  the  present  case 
and  justifies  the  decision  made  at  the  trial.  For,  the  act  done 
by  the  defendant  was  clearly  unlawful,  and  he  is  precluded 
from  denying  knowledge  that  it  was  so.  He  was  an  officer 
of  an  association  created  under  a  statute  which  does  not  per- 
mit any  person  to  make  such  a  use  of  the  funds  of  the  associ- 
ation as  was  here  made.  Furthermore,  the  act  of  the  defend- 
ant rendered  the  association  liable  to  a  forfeiture  of  its  charter. 
Still  further,  it  cast  upon  the  bank  a  risk  which  attached  at 
the  instant  of  the  doing  of  the  act,  and  this  a  risk  notoriously 
great,  extraordinary  in  character,  and  outside  the  bounds  of 
proper  commercial  use.  It  placed  the  capital  of  the  bank 
beyond  the  control  of  the  officers  of  the  association,  and  it 
was  an  unlawful  dealing  with  the  money  of  a  corporation  be- 
longing to  a  class  of  institutions  whose  welfare  is  intimately 
connected  with  the  public  welfare,  which  are  liable  to  be  de- 
positaries of  the  public  moneys,  and  which  cannot  justly  be 
considered  to  be  merely  private  pecuniary  trusts.  The  act  of 
the  defendant,  therefore,  necessarily  involved  injury,  not  only 
to  the -association,  but  also,  in  a  proper  sense,  to  the  public. 
An  act  having  such  characteristics,  and  involving  such  con- 
sequences, when  knowingly  done,  discloses  moral  turpitude, 
and  cannot  be  innocent.  It  may,  therefore,  well  be  held,  that 
proof  of  such  an  act  proves  conclusively  an  intent  to  injure^ 
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because,  when  knowingly  done,  it  affords  no  opportunity  for 
justification  or  legal  excuse,  and  manifests  so  clearly  a  general  * 
guilty  intent  as  to  make  it  of  no  consequence  what  other 
particular  intent  co-existed  therewith,  and  to  preclude  enquiry 
as  to  such  other  intent,  or  into  the  motives  which  impelled 
to  its  commission.  A  generous  motive  is  not  inconsistent 
with  a  guilty  intent,  and  proof  of  the  one  does  not  disprove 
the  other.  Our  opinion,  therefore,  is,  that  the  circumstances 
offered  to  be  proved  by  the  defendant  would  not  tend  to  dis- 
prove the  guilty  intent  charged  in  the  indictment. 

But  it  is  contended  that  the  phraseology  of  the  statute 
under  which  the  indictment  is  framed,  requires  proof  of  some- 
thing more  than  the  general  guilty  intent  necessarily  involved 
in  such  a  misapplication  of  the  funds  of  a  national  bank,  in- 
asmuch as  it  couples  with  the  words  '^  embezzle,  abstract  and 
wilfully  misapply,"  the  words  "  with  intent  to  injure  or  de- 
fraud the  association,"  and  thus  requires  the  presence  of  a 
corrupt  motive,  a  design  to  cheat  the  association  out  of  money, 
in  order  to  constitute  the  offence.  It  is  unnecessary  to  de- 
termine whether  the  latter  words,  as  here  used,  are  intended 
to  be  taken  in  connection  with  the  words  "  embezzle,  abstract 
or  wilfully  misapply,"  because  this  has  been  assumed  by  the 
prosecution,  and  the  indictment,  in  each  count,  charges  an  in- 
tent to  injure  and  defraud  the  association.  The  question  pre- 
sented, therefore,  is  as  to  the  effect  produced  upon  the  words 
"  embezzle,  abstract  or  wilfully  misapply,"  by  the  addition  of 
the  words  "with  intent  to  injure  or  defraud  the  association." 

In  considering  this  phraseology,  it  will  be  noticed,  that, 
while  the  word  "embezzle,"  and,  perhaps,  also,  the  word 
"abstract,"  refers  to  acts  done  for  the  benefit  of  the  actor  as 
against  the  bank,  the  word  "  misapply  "  covers  acts  having  no 
relation  to  the  pecuniary  profit  or  advantage  of  the  doer 
thereof.  A  design  to  make  criminal  acts  done  without  refer- 
ence to  personal  advantage  is  thus  clearly  disclosed,  and  it 
appears  that  the  intention  of  the  statute  was  to  cover  cases  of 
unlawful  dealing  with  the  funds  of  the  bank  by  its  ofiicers, 
although  without  a  corrupt  motive.     This  intention,  mani- 
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fested  bj  the  insertion  of  an  emphatic  and  significant  term  in 
the  commencement  of  the  section,  it  cannot  be  supposed  was 
intended  to  be  defeated  by  the  subsequent  use  of  the  words 
"  with  intent  to  injure  or  defraud."  Nor  can  such  effect  be 
given  these  words  without  treating  the  word  "injure"  as 
synonymous  with  "  defraud,"  and  as  referring  to  a  misappli- 
cation for  the  benefit  of  the  doer.  But,  if  the  signification  of 
the  word  "  defraud  "  be  limited  to  a  malicious  dealing  with 
property  for  the  personal  advantage  of  the  doer — ^and  it  is  not 
always  to  be  so  limited — the  word  *4njure"  is  not  of  such 
limited  application,  and  was  doubtless  inserted  to  cover  cases 
of  misapplication  causing  injury  to  the  association  without 
benefit  to  the  offender.  The  guilty  intent  required  by  the 
statute  would,  therefore,  still  exist,  although  it  be  shown  that 
no  personal  pecuniary  benefit  was  anticipated  by  the  defend- 
ant, and  the  requirement  of  the  statute  is  fulfilled  by  proof  of 
general  guilty  intent  involved  in  the  act  knowingly  com- 
mitted. 

The  phrase  "  intent  to  injure  or  defraud  "  is  the  same  one 
used  in  indictments  for  forgery.  There  it  refers  to  a  general 
guilty  intent,  and  such  indictments  are  held  conclusively 
proved  when  the  act  is  proved  to  have  been  knowingly  com- 
mitted. The  phrase  should  be  considered  to  have  the  same 
meaning  in  this  statute,  and  to  be  proved  in  the  same  way. 
Nor  does  this  construction  render  the  words  nugatory.  On 
the  contrary,  they  are  given  precisely  the  same  eflfect  which 
they  are  held  to  have  in  indictments  where  their  presence  has 
been  considered  to  be  necessary.  A  similar  effect  has  been 
given  to  this  same  phrase  in  other  statutes.  Thus  Lord  Ch. 
J.  Tindal  has  observed,  that,  ^^  where  a  statute  directs  that, 
to  complete  an  offence,  it  must  have  been  done  with  intent  to 
injure  or  defraud  any  person,  there  is  no  occasion  that  any 
malice  or  ill-will  should  subsist  against  the  person  whose  prop- 
erty is  so  destroyed.  It  is  a  malicious  act  in  contemplation 
of  law,  when  a  man  wilfully  does  that  which  is  illegal,  and 
which,  in  its  necessary  consequence,  must  injure  his  neigh- 
bor." (5  0.  <&  P.,  266,  note ;  2  jRicss.  on  Crimes,  p.  675 ;  Com, 
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V.  SnelUng^  15  Piek,^  340.)  It  is,  indeed,  true,  that  this  eon- 
stmction  of  the  statute  under  consideration  imputes  to  the 
legislature  the  policy  of  making  some  acts  criminal  which 
may  not  have  been  before  classed  as  crimes ;  and  if,  as  it 
seems  to  be  here  suggested,  the  moral  sense  of  the  business 
community  has  become  so  blunted  that  such  acts  as  this 
defendant  is  conceded  to  have  committed  have  come  to  be 
considered  "  innocent  or  even  praiseworthy,"  the  urgent  need 
of  the  adoption  of  such  a  policy  affords  good  ground  for  sup- 
posing that  its  adoption  was  intended  by  the  statute. 

Our  opinion,  therefore,  is,  that  no  error  was  committed  in 
rejecting  the  evidence  offered  by  the  defence  upon  the  trial  of 
this  cause ;  and  the  motion  for  a  new  trial  must,  accordingly, 
be  denied. 


The  Union  Papeb  Bag  Machine  Company  and  others 

9 

George  L.  Newell  and  Geobge  H.  Mallabt.     In  Eqihtt. 

The  first  clidm  of  the  letters  patent  granted  September  12th,  1866,  to  Benjamin 
S.  Binney,  assignee  of  E.  W.  Qoodale,  for ''  a  machine  for  making  paper  bags," 
is  in  these  words :  "  Making  the  side  cutters,  B,  with  curred  ends^  snbstan. 
tially  as,  and  for  the  purpose,  set  forth."  Such  claim  coyers  side  cutters 
which  Jiaye  a  regular  carve  near  their  inner  ends,  although  the  specification 
speaks  of  the  curve  near  the  inner  ends  of  the  patented  side  cutters  as  being 
an  irregular  curve,  it  not  appearing  that  any  ude  cutter  with  a  curved  inner 
end,  for  the  same  purpose,  existed  before. 

The  repeal,  by  the  lUth  section  of  the  Act  of  July  8th,  1870,  (16  (71  8.  Stat,  at 
Large,  216,)  of  the  Act  of  Jaly  4th,  1886,  (6  Id,,  117,)  did  not  have  the  effect 
to  vacate  patents  granted  under  the  said  Act  of  1886,  nor  does  it  have  the 

-  effect  to  prevent  the  maintaining  of  suits  on  such  patents  for  causes  of  action 
accruing  after  the  passage  of  said  Act  of  1870. 

(Before  BLATCHroan,  J.,  Southern  District  of  New  York,  November  26th,  1878.) 
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Blatchford,  J.  This  is  an  application  for  a  prelimiDary 
injunction  to  restrain  the  defendants  from  infringing  letters 
patent  granted,  September  12th,  1866,  to  Benjamin  S.  Bin- 
ney,  assignee  of  E.  W.  Goodale,  the  inventor,  for  a  "  machine 
for  making  paper  bags."  As  the  claim  of  infringement,  on 
this  application,  is  confined  to  the  first  claim  of  the  patent, 
only  such  parts  of  the  specification  need  be  referred  to  as 
relate  to  that  claim.  The  specification  says :  "  This  invention 
consists,  first,  in  giving  to  the  side  cutters  an  irregular  curve 
at  or  near  their  inside  ends,  in  such  a  manner  that  the  form 
of  the  paper  cut  by  their  action,  and  the  comers  produced  by 
folding  said  paper,  are  of  such  a  shape  that  the  paste  shall 
come  upon  the  paper  where  it  is  single,  and  thus  be  enabled 
to  hold  better  than  it  does  when  it  is  applied  in  the  ordinary 
way.  It  designates  as  "  side  cutters "  the  cutters  "  which 
serve  to  cut  the  paper  so  that  the  sides  may  fold  and  make 
the  seam  in  the  centre  of  the  bag."  It  says,  that  "these 
cutters  or  knives  are  bent  in  an  irregular  curve  near  their 
inner  ends,  so  that  the  paper  cut  by  their  action,  and  the 
corners  produced  by  folding  said  paper,  are  such  that  the 
paste  shall  come  upon  the  paper  where  it  is  single,  and  that 
it  will  hold  better  than  it  does  when  applied  to  the  paper  in 
the  usual  manner."  One  of  the  figures  in  the  drawings  con- 
tains lines  which  are  said,  by  the  specification,  to  designate 
the  cuts  made  by  the  side  cutters.  The  first  claim  is  in  these 
words :  "  Making  the  side  cutters,  B,  with  curved  ends,  sub- 
stantially as,  and  for  the  purpose,  set  forth." 

In  the  defendants'  machine  there  are  cutters  which  serve 
to  cut  the  paper  so  that  the  sides  may  fold  and  make  the  seam 
in  the  centre  of  the  bag.  They  are  side  cutters.  They  make 
a  cut  of  a  definite  length  from  the  outside  edge  of  the  paper 
inwards  towards  the  centre,  so  as  to  leave  flaps  or  side  pieces, 

which  are  then  to  be  folded  over  from  each  side  towards  the 

« 

centre,  overlapping  each  other  at  the  centre,  and  making 
a  seam  in  the  centre.  The  defendants'  side  cutters  are 
not  straight  or  unbent  in  their  whole  length,  nor  are 
they  bent  at  an  angle  near  their  inner  ends;    but   they 
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are  bent  in  a  curve  near  their  inner  ends.  The  effect  of  this 
curve  is,  that,  when  the  side  pieces  are  folded  over,  the  cen- 
tral end  piece,  of  a  single  thickness  of  paper,  may  be  pasted 
down  without  folding  over,  in  addition  to  such  single  thick- 
ness, any  part  of  the  double  thickness  formed  by  folding  the 
side  pieces,  and  yet  the  corners  will  be  perfectly  close  and 
tight.  This  result  is  due  to  the  curve  near  the  inner 
ends  of  the  side  cutters,  in  contradistinction  to  an  angle 
there.  Where  the  cutters  have  an  angle  there,  and  the  cen- 
tral end  piece,  of  a  single  thickness,  is  pasted  down,  without 
folding  over,  in  addition,  any  part  of  the  double  thickness, 
there  are  holes  or  openings  at  the  corners,  and,  to  make 
tight  corners,  it  is  necessary  to  fold  down  part  of  the  double 
thickness,  and  then  the  paste  can  only  come  upon  the  inner 
one  of  the  two  thicknesses,  while  the  outer  one,  not  being 
held  to  the  inner  one,  tends  to  draw  the  inner  one  away  from 
the  surface  to  which  it  is  pasted.  This  is  precisely  what  is 
done  by  the  patentee's  arrangement,  and  what  he  describes, 
in  the  specification,  as  the  result  of  his  arrangement,  when  he 
says,  that  the  form  of  the  paper  cut  by  the  curved  side 
cutters,  and  the  comers  produced  by  folding  said  paper,  are 
of  such  a  shape  that  the  paste  shall  come  upon  the  paper 
where  it  is  single,  and  thus  will  hold  better  than  when  ap- 
plied to  the  paper  in  the  usual  way.  The  language  of  the 
specification  is  not  very  artistic,  and  the  idea  sought  to  be 
conveyed  is  not  as  well  expressed  as  it  might  be,  but  the 
meaning  cannot  be  mistaken,  when  read  in  view  of  the  state 
of  the  art,  by  a  person  skilled  therein. 

It  is  to  be  noted,  that  the  body  of  the  specification  speaks 
of  the  curve  near  the  inner  ends  of  the  side  cutters  as  being 
an  irregular  curve,  and  that  the  claim  drops  the  word  ^^  irreg- 
ular," and  claims  making  the  side  cutters  ^^with  curved 
ends,  substantially  as,  and  for  the  purpose,  set  forth."  It  is 
contended  by  the  defendants,  that  the  drawing  of  the  patent 
shows  the  cut  made  by  the  side  cutters  as  being,  for  its  whole 
length,  of  a  form  of  curve  which  may  properly  be  called 
irregular,  as  a  whole,  and  that  the  defendants'  side  cutter  is 
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Btraight  for  most  of  its  length,  and  of  a  regular  curve  near  its 
inner  end.  But  this  is  immaterial.  It  is  not  shown  that  any 
side  cutter  with  a  curved  inner  end,  for  the  same  purpose, 
existed  before.  That  being  so,  any  degree  of  curve  to  the 
inner  end  of  the  cutter,  which  will  produce  the  result  de- 
scribed, is  within  the  claim,  and  must  be  regarded  as  au 
irregular  curve,  whatever  the  word  "  irregular  "  may  mean. 
Nothing  but  a  curve  will  produce  the  effect.  An  angle  will 
not.  The  patentee  was  the  first  to  use  the  curve.  The  form 
of  curve  represented  in  his  drawings  will  produce  the  effect. 
His  claim  speaks  merely  of  "curved"  ends.  Hence,  any 
curved  end  which  will  produce  the  result  is  his  curved  end. 

It  is  contended,  for  the  defendants,  that,  as  the  patent 
sued  on  was  issued  under  the  authority  of  the  Act  of  July 
4th,  1836,  (5  U.  S.  J^tat  at  Large,  117,)  and  as  that  Act  is 
repealed  by  the  111th  section  of  the  Act  of  July  8th,  1870, 
(16  /(2.,  216,)  such  repeal  vacated  and  made  void  the  said 
patent ;  and  that,  if  this  is  not  so,  yet  no  suit  can  be  main- 
tained upon  said  patent,  for  any  cause  of  action  which  accrued 
after  the  8th  of  July,  1870,  as  did  the  cause  of  action  in  this 
suit.  The  111th  section  of  the  Act  of  1870,  which  repeals 
the  Act  of  1836,  contains  the  proviso,  that  "  the  repeal  hereby* 
enacted  shall  not  affect,  impair  or  take  away  any  right  exist- 
ing under  "  the  repealed  Act,  ''  but  all  actions  and  causes  of 
action,  both  in  law  and  in  equity,  which  have  arisen  under'* 
said  Act,  "  may  be  commenced  and  prosecuted,  and,  if  al- 
ready commenced,  may  be  prosecuted  to  final  judgment  and 
execution,  in  the  same  manner  as  though  this  Act  had  not 
been  passed,  excepting  that  the  remedial  provisions  of  this 
Act  shall  be  applicable  to  all  suits  and  proceedings  hereafter 
commenced." 

The  rights  created  by,  and  arising  under,  a  patent  granted 
under  the  Act  of  1836,  are  rights  existing  under  that  Act. 
The  proviso  declares  that  the  repeal  of  that  Act  shall  not 
affect,  impair  or  take  away  such  rights.  A  right  granted  by 
the  patent  in  suit  is  the  exclusive  right  to  make  and  use  and 
vend  to  others  to  be  used  the  inventions  claimed  in  the 
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patent.  Such  right  was  a  right  existing  nnder  the  Act  of 
1836,  on  the  8th  of  July,  1870.  The  right  to  sue,  after  the 
latter  date,  for  infringements  of  the  patent  committed  after 
that  date,  may,  in  one  sense,  be  said  not  to  have  been  a  right 
existing  on  the  8th  of  July,  1870,  because  the  cause  of  action 
had  not  then  arisen.  But,  the  grant  held  under  the  patent 
was  a  right,  and  a  vested  right.  Such  grant  it  was  intended 
should  continue  till  it  should  expire  by  its  limitation.  This 
is  apparent  from  the  provisions  of  the  63d,  64th,  65th  and 
66th  sections  of  the  Act  of  1870,  which  enact  that  patents 
granted  prior  to  March  2d,  1861,  (and  which  were  patents  for 
fourteen  years,)  may  be  extended  for  seven  years  beyond  the 
original  terms  of  their  limitation. 

It  is  further  urged,  that  the  wording  of  the  proviso  to  the 
111th  section  of  the  Act  of  1870  is  such,  that  the  only  right 
saved  is  the  right  to  prosecute  actions  and  causes  of  action 
which  arose  prior  to  July  8th,  1870,  on  patents  theretofore 
granted.  Ko  reason  is  assigned  why,  if  such  prosecutions  are 
allowed,  they  should  not  also  be  allowed  in  respect  of  causes 
of  action  arising  on  or  after  July  8th,  1870,  on  such  patents. 
But  the  point  taken  is  rested  solely  on  the  fact,  that  the  enact- 
ment in  reference  to  prosecutions  is  introduced  by  the  word 
'^  butV  and  it  is  maintained  that  the  effect  of  the  ude  of  that 
word  is,  that  the  rights  declared,  in  the  preceding  part  of  the 
proviso,  to  be  not  affected,  are  limited  to  the  actions  and 
causes  of  action  afterwards  specified,  that  is,  to  such  as  arose 
before  July  8th,  1870.  No  such  effect,  however,  can  properly 
be  given  to  the  use  of  the  word  "  but."  The  first  part  of  the 
proviso,  as  already  stated,  has  the  effect  to  keep  in  life  the 
patent  and  its  grant.  But,  actions  had  been  brought  and 
were  pending  on  existing  patents,  and  causes  of  action  had 
arisen  on  existing  patents,  which  had  not  been  sued  on,  and 
the  provisions  of  all  prior  existing  Acts  in  regard  to  suits  on 
patents  were  being  repealed.  Hence,  the  necessity  of  pro- 
viding that  such  actions  and  causes  of  action  might  be  prose- 
cuted in  the  same  manner  as  though  the  Act  of  1870  had  not 
been  passed.    But,  the  proviso  goes  on  to  declare,  that  the 
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remedial  provisions  of  the  Act  of  1870  shall  apply  to  all  saits 
thereafter  commenced  for  causes  of  action  existing  on  the  8th 
of  July,  1870,  under  patents  previously  granted.  It  leaves 
existing  suits  to  be  conducted  according  to  the  remedial  pro- 
visions prescribed  by  the  prior  Acts.  There  remain,  however, 
suits  to  be  brought  on  causes  of  action  arising  on  or  after 
July  8th,  1870,  on  patents  theretofore  granted.  The  proviso 
does  not  apply  to  the  manner  of  conducting  such  suits.  The 
existing  patents,  and  the  grants  of  right  in  them,  being  saved 
by  the  proviso,  a  reference  to  prior  sections  of  the  Act  shows 
that  those  sections  apply  to  then  existing  patents,  and  to 
suits  to  be  brought  thereon  for  causes  of  action  to  arise  on  or 
after  July  8th,  1870,  as  well  as  to  patents  to  be  issued  under 
the  Act  of  1870  and  to  suits  to  be  brought  thereon.  Thus, 
the  53d  section,  in  regard  to  reissues,  embraces  reissues  of 
existing  patents.  If  not,  as  all  prior  Acts  are  repealed,  there 
could  be  no  reissues  of  such  patents.  The  same  is  true  of  the 
54th  section,  in  regard  to  disclaimers,  and  of  sections  55,  56, 
58,  59,  60,  61,  and  62,  in  regard  to  suits.  Full  authority  is 
given  by  the  latter  sections,  for  bringing  this  suit. 

As  to  the  alleged  license  set  up  by  the  defendants,  it  was 
fully  considered  and  passed  upon  in  a  former  suit  in  this 
Court  between  the  parties  to  this  suit,  where  it  was  held,  on 
final  hearing,  that  such  license  had  no  valid  existence  as  a 
license,  in  the  hands  of  these  defendants,  as  against  the  Union 
Paper  Bag  Machine  Company,  and  persons  holding  under 
them. 

Nothing  is  shown  to  affect  the  novelty  of  the  first  claim 
of  the  patent  sued  on,  the  infringement  is  clear,  and  the  case, 
on  all  points,  is  one  entirely  free  from  doubt.  The  injunction 
asked  for  must,  therefore,  be  granted. 

George  Harding  and  Fisher  (&  Duncan^  for  the  plaintiffs. 

Marcos  P.  Norton,^  for  the  defendants. 
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The  United  States,  by  George  Henry  Williams,  their 

Attorney-General 


V8. 


The  Union  Pacific  Railroad  Company  and  others.    In 

Equity. 

The  proTiBionB  of  the  4th  section  of  the  Act  of  March  8d,  1873,  (11 1^,  8.  Siat,  at 
Large,  609,)  directing  a  suit  in  equity  to  ho  instituted,  in  the  name  of  the 
United  States,  against  the  Union  Pacific  Railroad  Company  and  others,  create 
different  mles  for  the  condnct  of  that  snit  from  those  by  which  ordinary  suits 
are  governed.  Among  such  differences  are  the  following :  1.  Said  suit  may 
be  brought  in  any  Clrctdt  Court  of  the  United  States,  and  all  the  parties  may 
be  made  defendants  in  one  suit  ,*  2d.  Decrees  in  said  suit  may  be  entered  and 
enforced  against  any  one  or  more  parties,  without  awaiting  a  final  determina- 
tion as  to  other  parties ;  8.  The  writs  of  subpoena  issued  against  the  defend- 
ants therein  may  run  into  any  District  of  the  United  States,  and  be  served  by 
the  marshal  upon  persons  not  residents  of  the  District  in  which  the  suit  is 
brought,  and  not  found  therein ;  4.  Such  writs  may  be  served  upon  represAit- 
atives  of  deceased  parties  who  are  not  residents  of  the  District  in  which  the 
suit  is  commenced,  and  whose  testators  were  not  snch  residents. 

The  powers  and  authorities  given  by  the  said  Act  to  the  Attorney-General  are 
exceptional,  and  are  limited,  in  their  exercise,  to  the  cases  and  the  matters  in 
that  Act  specified,  viz.,  1.  To  a  suit  in  favor  of  the  United  States  against  the 
Union  Pacific  Railroad  Company,  and  all  persons  who  have  subscribed  for  or 
received  capital  stock  in  said  road  which  has  not  been  paid  for  in  full  in 
money ;  2.  To  a  suit  against  persons  who  may  have  received,  as  dividends  or 
otherwise,  portions  of  the  capital  stock  of  said  road,  or  the  avails  thereof,  or 
other  property  of  the  said  road,  unlawfolly  and  contrary  to  equity ;  8.  To  a 
suit  against  persons  who  may  have  received,  as  profits  or  proceeds  of  oon- 
tracts  for  the  construction  or  equipment  of  said  road,  or  other  contracts  there- 
with, money  or  other  property  which  ought,  in  equity,  to  belong  to  said  cor- 
poration; 4.  To  recover  money,  bonds,  ^c,  which  ought,  in  equity,  to  b& 
paid  or  accounted  for  to  the  said  company  or  to  the  United  States. 

For  these  causes,  except  the  last,  which  is  not  set  up  in  the  bill,  there  is  no  right 
of  action  in  the  United  States,  nor  can  any  be  given  by  an  Act  of  Congress. 
Snch  rights  of  action  are  the  property  of  the  railroad  company.  In  substance 
and  in  form,  the  proceeds  of  the  same  belong  to  the  corporation  and  not  to  the 
United  States,  or  any  other  creditor,  and  suit  to  recover  the  same  must  be 
brought  in  the  name  of  the  railroad  company. 

TOL.  XI. — 25 
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Congreet  cannot  create  damages  to  be  recoyered  bj  the  United  States  by  t«Et, 
or  cause  acts  to  be  wrongs  to  the  United  States  which  are,  in  their  nature 
wrongs  to  another. 

The  United  States  cannot  convert  to  itself  the  property  of  another,  by  its  own 
declaration,  or  its  own  authority ;  nor  can  it  maintain  an  action,  in  its  own 
name,  against  A.,  to  recoTer  a  debt  which  he  may  owe  to  B. 

The  gifts  of  lands  and  bonds  made  by  the  United  States  to  the  Union  Pacific 
Railroad  Company  were  not  in  the  nature  of  a  trust,  but  were  made  absolutely, 
without  condition  precedent. 

Redress  for  alleged  fraudulent  acts  on  the  part  of  the  directors  and  managers  of 
the  Union  Pacific  Railroad  Company,  in  breach  of  their  duty  to  the  share- 
holders, cannot  be  obtained  in  a  suit  brought  by  the  United  States,  but  must 
be  obtained  in  a  suit  brought  by  the  corporation,  or,  if  it  refuses  to  sue,  by  a 
shareholder. 

(Before  Hunt  and  SmPMAxr,  JJ.,  Connecticut,  Kovember  27th,  1878.) 

Hunt,  J.  This  action  was  commenced  daring  the  sum- 
mer of  1873,  by  process  issuing  from  the  District  of  Connec- 
ticut, and  served  upon  defendants  in  other  Districts,  who  were 
not  residents  of  Connecticut,  nor  found  therein  to  be  served 
with  process.  The  Union  Pacific  Railroad  Company  and 
twenty-four  other  defendants  now  demur  to  the  bill  of  com- 
plaint filed  by  the  complainant.*  The  alleged  grounds  of 
demurrer  are,  Ist,  that  the  complainant,  by  its  bill,  has  not 
made  a  case  which  entitles  it  to  any  discovery  or  relief  in  a 
Court  of  equity,  from  or  against  the  defendants ;  2d,  that  the 
bill  is  multifarious. 

The  proceedings  taken  by  the  complainant  are  based  upon 
the  Act  of  Congress  of  March  3d,  1873,  (14  TJ.  S.  Stat,  at 
Large^  509.)  To  understand  them,  or  to  appreciate  the  argu- 
ment on  the  demurrer,  it  is  indispensable  that  this  Act  should 
be  carefully  considered.  It  is  a  portion  of  the  Act  making 
appropriations  for  the  expenses  of  the  Government  for  the 
year  1874,  and  for  other  purposes,  and  is  in  the  words  follow- 
ing :  ^'  Sec.  4.  That  the  Attorney-General  shall  cause  a  suit 
in  equity  to  be  instituted  in  the  name  of  the  United  States 
against  the  Union  Pacific  Railroad  Company,  and  against  all 
persons  who  may,  in  their  own  names  or  through  any  agents, 
have  subscribed  for  or  received  capital  stock  in  said  road, 
which  stock  has  not  been  paid  for  in  full  in  money,  or  who 


NOVEMBER,  1878.  887 


The  United  States  v.  The  Union  Pacific  Railroad  Ckjmpany. 

may  have  received,  as  dividends  or  otherwise,  portions  of  the 
capital  stock  of  said  road,  or  the  proceeds  or  avails  thereof,  or 
other  property  of  said  road,  unlawfully  and  contrary  to  equity, 
or  who  may  have  received,  as  profits  or  proceeds  of  contracts 
for  construction  or  equipment  of  said  road,  or  other  contracts 
therewith,  moneys  or  other  property  which  ought,  in  equity, 
to  belong  to  said  railroad  corporation,  or  who  may,  under  pre- 
tence of  having  complied  with  the  Acts  to  which  this  is  an 
addition,  have  wrongfully  and  unlawfully  received  from  the 
United  States,  bonds,  moneys,  or  lands  which  ought,  in  equity, 
to  be  accounted  for  and  paid  to  said  railroad  company  or  to 
the  United  States,  and  to  compel  payment  for  said  stock,  and 
the  collection  and  payment  of  such  moneys,* and  the  restora- 
tion of  such  property,  or  its  value,  either  to  said  railroad  cor- 
poration or  to  the  United  States,  whichever  shall,  in  equity, 
be  held  entitled  thereto.  Said  suit  may  be  brought  in  the 
Circuit  Court  in  any  Circuit,  and  all  said  parties  may  be  made 
defendants  in  one  suit.  Decrees  may  be  entered  and  en- 
forced against  any  one  or  more  parties  defendant  without 
awaiting  the  final  determination  of  the  cause  against  other 
parties.  The  Court  where  said  cause  is  pending  may  make 
such  orders  and  decrees,  and  issue  such  process,  as  it  shall 
deem  necessary  to  bring  in  new  parties  or  the  representatives 
of  parties  deceased,  or  to  carry  into  effect  the  purposes  of  this 
Act.  On  filing  the  bill,  writs  of  subpoena  may  be  issued  by 
said  Court  against  any  parties  defendant,  which  writ  shall  run 
into  any  District,  and  shall  be  served,  as  other  like  process, 
by  the  marshal  of  such  District.  The  books,  records,  corre- 
spondence, and  all  other  documents  of  the  Union  Pacific  Rail- 
road Company  shall  at  all  times  be  open  to  inspection  by  the 
Secretary  of  the  Treasury,  or  such  person  as  he  may  delegate 
for  that  purpose.  The  laws  of  the  United  States  providing 
for  proceedings  in  bankruptcy  shall  not  be  held  to  apply  to 
said  corporation.  No  dividend  shall  hereafter  be  made  by 
said  company  but  from  the  actual  net  earnings  thereof ;  and 
no  new  stock  shall  be  issued  or  mortgages  or  pledges  made  on 
the  property  or  future  earnings  of  the  company  without  leave 
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of  Congress,  except  for  the  purpose  of  funding  and  securing 
debt  now  existing,  or  the  renewals  thereof.  No  director  or 
officer  of  said  road  shall  hereafter  be  interested,  directly  or 
indirectly,  in  any  contract  therewith  except  for  his  lawful 
compensation  as  such  officer.  Any  director  or  officer  who 
shall  pay  or  declare,  or  aid  in  paying  or  declaring,  any  divi 
dend,  or  creating  any  mortgage  or  pledge,  prohibited  by  this 
Act,  shall  be  punished  by  imprisonment  not  exceeding  two 
years,  and  by  fine  not  exceeding  five  thousand  dollars.  The 
proper  Circuit  Court  of  the  United  States  shall  have  jurisdic- 
tion to  hear  and  determine  all  cases  of  mandamus  to  compel 
said  Union  Pacific  Bailroad  Company  to  operate  its  road  as 
required  by  law." 

I.  This  Act  prescribes  different  rules  for  the  conduct  of 
this  suit  from  those  by  which  ordinary  suits  are  governed. 
Omitting  the  questions  upon  the  Act  which  give  rise  to  the 
demurrer,  and  which  may  be  considered  as  of  the  merits  of 
the  case,  I  notice  the  following,  as  some  of  these  differences : 

1.  The  "  said  suit  may  be  brought  in  the  Circuit  Court  in 
any  Circuit,  and  all  said  parties  may  be  made  defendants  in 
one  suit."  An  objection  that  would  ordinarily  exist  for  a 
misjoinder  of  parties  is  cured  by  this  provision.  The  objec- 
tion of  misjoinder  of  causes  of  action  is  cured  by  the  same 
provision.  The  authority  to  bring  a  suit,  and  to  implead 
various. defendants,  necessarily  includes  the  right  of  stating 
the  cause  of  action  as  it  may  exist  against  each  of  such  de- 
fendants. 

2.  "  Decrees  may  be  entered  and  enforced  against  any  one 
or  more  parties  defendant,  without  awaiting  the  final  deter- 
mination of  the  cause  against  other  parties."  By  the  ordinary 
rules  of  chancery  practice,  a  cause  cannot  be  brought  to  a  final 
hearing. until  it  is  ready  for  a  hearing  as  to  all  the  defendants. 
A  final  decree  cannot  be  made  against  one  defendant,  leaving 
the  interests  of  other  defendants  undetermined.  Ordinarily, 
there  is  to  be. but  one  final  decree,  and  in  that  decree  all  the 
rights  and  interests  of  all  the  parties,  however  complex  or 
varied,  are  to  be  settled.     The  law  we  are  considering  pre- 
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scribes  a  different  rule,  and  in  effect  antfaorizes  a  severance  of 
the  one  suit  commenced  into  one  hundred  and  seventy  differ- 
ent suits,  in  which  decrees  may  be  entered  as  the  Court  shall 
hold  to  be  just,  independent  of  the  result  as  to  any  other  de- 
fendant* Congress  intended  that  the  suit  should  be  against 
many  persons,  that  it  should  include  causes  of  action  not  con- 
nected with  each  other,  or  which  might  be  hostile  to  each 
other,  against  persons  not  charged  in  relation  to  the  same 
transactions,  and  which  could  not,  under  the  ordinary  rules  of 
law,  be  united  in  the  same  suit. 

8.  The  most  striking  departure  from  the  ordinary  rules 
for  the  conduct  of  a  suit  is  found  in  the  following  provision  : 
"  On  filing  the  bill,  writs  of  subpoena  may  be  issued  by  said 
Court  against  any  parties  defendant,  which  writ  shall  run 
into  any  District,  and  shall  be  served,  as  other  like  process,  by 
the  marshal  of  such  IJistrict."  By  the  judiciary  Act  of  1789 
the  territory  of  the  United  States  is  divided  into  judicial 
Districts,  for  which  District  Courts  are  appointed  ;  and  Cir- 
cuit Courts  are  organized^  each  Circuit  extending  over  one  or 
more  of  said  Districts.  By  §  11  of  that  Act,  (1  U.  S.  Stat  at 
La/rgej  78,  79,)  it  is  enacted,  that  "  the  Circuit  Courts  shall 
have  original  cognizance,  concurrent  with  the  Courts  of  the 
several  States,  of  all  suits  of  a  civil  nature  at  common  law  or 
in  equity,  where  the  matter  in  dispute  exceeds,  exclusive  of 
costs,  the  sum  or  value  of  live  hundred  dollars,  and  the  United 
States  are  plaintiffs  or  petitioners,  or  an  alien  is  a  party,  or 
the  suit  is  between  a  citizen  of  the  State  where  the  suit  is 
brought  and  a  citizen  of  another  State.  *  *  *  But  no 
person  shall  be  arrested  in  one  District  for  trial  in  another,  in 
any  civil  action  before  a  Circuit  or  District  Court.  And  no 
civil  suit  shall  be  brought  before  either  of  said  Courts,  against 
an  inhabitant  of  the  United  States,  by  any  original  process, 
in  any  other  District  than  that  whereof  he  is  an  inhabitant,  or 
in  which  he  shall  be  found  at  the  time  of  serving  the  writ." 
The  present  suit  was  commenced  and  is  pending  in  the  Cir- 
cuit Court  for  the  District  of  Connecticut.  By  force  of  the 
statute  of  1873  the  writs  for  the  commencement  of  the  suit 
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hare  been  issned  into  ten  different  States.  These  writs  have 
been  served,  in  those  States,  upon  persons  not  inhabitants  of 
the  District  of  Connecticnt,  in  which  District  the  suit  was 
commenced,  nor  foand  within  that  District  at  the  time  of 
serving  the  writ.  I  do  not  pause  here  to  consider  the  effect 
of  this  provision,  as  a  question  of  jurisdiction.  The  defend- 
antl3  insist  that  it  is  unconstitutional  and  void,  as  in  violation 
of  that  article  of  the  Amendments  to  Constitution  of  the 
United  States,  {Article  5,)  which  provides  that  no  person 
shall  be  "  deprived  of  life,  liberty,  or  property  without  due  pro- 
cess of  law,"  and  they  move  to  dismiss  the  bill  on  that  ground. 
The  provision  is  here  important,  as  showing  the  difference  in 
the  conduct  and  management  of  this  suit  from  that  obtaining 
ordinarily  in  the  Circuit  Courts  of  the  United  States.  For 
the  present  purpose,  its  validity  is  assumed. 

4.  The  process  is  authorized  to  be  served  upon  representa- 
tives of  parties  deceased,  and  it  is  not  required  that  they  shall 
be  residents  of  the  District  of  Connecticut,  or  that  their  testa- 
tors should  have  been  such  residents.  As  a  general  rule,  the 
power  and  authority  of  executors,  both  for  the  purpose  of 
suing  or  being  sued,  is  restricted  to  the  State  or  District  in 
which  their  letters  are  granted.  The  power  of  the  executor 
to  bring  a  suit  is  derived  from  his  letters  testamentary  alone. 
Thus,  an  executor  appointed  by  the  Courts  of  Connecticut, 
under  authority  of  the  statutes  of  that  State,  cannot  bring  a 
suit  in  that  character  in  the  State  of  Kew  York.  His 
authority,  will  not  be  recognized  in  the  latter  State,  but  he 
must  be  re-appointed  under  its  authority  before  he  can  main- 
tain an  action.  The  principle  is  the  same  as  to  actions 
against  executors  and  administrators.  They  must  be  called 
upon  to  respond  within  the  local  jurisdiction  by  which  they 
are  appointed.  Their  liability,  as  well  as  their  authority,  is 
thus  locally  limited.  They  are  entitled  to  the  benefits  and 
protection  of  the  laws  which  such  local  jurisdictions  give 
them.  {Kerr  v.  Moon^  9  Wheat.,  565 ;  Armstrong  v.  Lear, 
12  Wheaty  169 ;  Vaughan  v.  Jforihup,  15  Peters,  1.)  This 
principle  is  overruled  in  the  statute  we  are  considering.    As 
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in  the  case  of  a  former  variation  from  the  established  rules  of 
law,  I  assume,  for  the  present,  the  validity  of  this  provision, 
and  refer  to  it  here  as  one  of  the  several  differences  to  be 
found  between  the  condition  of  the  present  action  and  that  of 
an  ordinary  suit  in  the  Courts  of  the  United  States. 

U.  The  powers  and  authorities  by  this  Act  given  to  the 
Attorney-General  for  the  conduct  of  this  suit,  which  have 
been  pointed  out,  are,  in  their  nature,  exceptional  and  limited. 
They  are  not  given  to  the  Attorney-General  in  all  cases,  but 
only  in  the  case  of  the  Union  Pacific  Bailroad  Company,  and 
to  redress  the  alleged  wrongs  specified  in  the  Act  of  1873. 
It  is  quite  safe  to  say,  that  it  is  not  within  the  general  powers 
of  the  Attorney-General  to  institute  a  suit  in  which  he  would 
be  relieved  from  an  objection  of  the  misjoinder  of  the  par- 
ties, or  of  the  misjoinder  of  causes  of  action,  in  which  he 
could  obtain  final  decrees  against  various  defendants  from 
time  to  time,  and  as  often  as  he. might  be  prepared  for  that 
purpose,  and  in  which  he  could  cause  to  be  executed  writs  to 
bring  in  defendants  residing  in  remote  Districts,  and  who 
were  not  found  in  the  District  where  the  suit  was  commenced. 
Generally,  he  may  bring  and  maintain  suits,  subject  to  the 
ordinary  rules  of  law.  In  the  present  instance,  he  insists, 
truly,  that  the  Act  of  1873  confers  extraordinary  powers  upon 
him.  The  Act  is  his  charter.  Whatever  is  authorized  by  it 
(on  the  assumptions  made)  he  may  here  do.  Beyond  it  he 
cannot  go. 

It  thus  becomes  necessary  to  ascertain  for  what  alleged 
VTrongs,  or  for  what  causes  of  action,  the  Attorney-General 
was  directed  by  the  Act  of  1873  to  commence  a  suit.  If  the 
allegations  of  his  bill  are  within  the  authority  of  that  Act, 
and  if  such  allegations  afford  a  good  cause  of  action,  his  suit 
is  maintainable :  otherwise  it  is  not. 

III.  For  what  causes  of  action,  and  against  whom,  was 
the  Attorney-General  thus  directed  to  institute  proceedings  ? 

The  Act  of  1873  directed  a  suit  in  equity  to  be  instituted, 
in  the  name  of  the  United  States ;  1st.  Against  the  Union 
Pacific  Bailroad  Company,  and  all  persons  who  may,  in  their 
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own  names,  or  through  any  agents,  have  subscribed  for  or 
received  capital  stock  in  said  road,  which  stock  has  not  been 
paid  for  in  fiill  in  money;  2d.  Against  persons  who  may 
have  received,  as  dividends,  or  otherwise,  portions  of  the 
capital  stock  of  said  road,  or  the  proceeds  #r  avails  thereof, 
or  other  property  of  said  road,  unlawfully  and  contrary  to 
equity ;  3d.  Against  persons  who  may  have  received,  as 
profits  or  proceeds  of  contracts  for  construction  or  equipment 
of  said  road,  or  other  contracts  therewith,  moneys  or  other 
property  which  ought,  in  equity,  to  belong  to  said  corpora- 
tion ;  4th.  Against  persons  who  have  wrongfully  and  unlaw- 
fully received  from  the  United  States  bonds,  moneys,  or 
lands,  which  ought,  in  equity,  to  be  accounted  for  and  paid 
to  said  railroad  company  or  to  the  United  States.    For  these 
several  causes  of  action,  and  for  these  only,  the  Attorney- 
General  is  authorized,  in  this  suit,  ^^to  compel  payment  for 
said  stock,  and  the  collection  and  payment  of  such  moneys, 
and  the  restoration  of  such  property,  or  its  value,  either  to 
said  railroad  corporation  or  to  the  United  States,  whichever 
shall  in  equity,  be  held  entitled  thereto."    If  either  the  rail- 
road corporation  or  the  United  States  is  equitably  entitled  to 
such  moneys,  it  is  declared  that  recovery  therefor  may  be 
had  in  this  suit.    The  recovery  of  money  or  property,  and 
not  the  regulation  and  management  of  the  road,  or  the  dis- 
position of  its  estate  now  or  hereafter,  is  the  object  and 
purpose  of  the  action.    For  the  purpose  of  enforcing  these 
four  specified  causes  of  action,  and  for  no  other  purpose,  is 
the  Attorney-General  invested  with  the  unusual  powers  con- 
ferred by  the  Act  of  1873. 

lY.  The  United  States  is  the  plaintiff  in  this  suit,  and 
the  question  arises — Is  there  a  right  of  action  in  the  United 
States  for  the  causes  thus  specified,  or  can  a  right  to  recover 
for  such  cause  of  action  be  given  to  the  United  States  by  an 
Act  of  Congress  ?  Congress  may  well  authorize  its  Attorney- 
G-eneral  to  institute  suits  to  recover  damages  due  to  the 
United  States,  or  to  redress  wrongs  which  are  legally  wrongs 
to  the  United  States,  but  its  action  can  scarcely  create  such 
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damages,  or  cause  acts  to  be  wrongs  to  the  United  States 
which  are,  in  their  nature,  wrongs  to  another.  The  United 
States  cannot  convert  to  itself  the  property  of  another,  by  its 
own  declaration,  or  its  own  authority ;  nor  can  it  maintain  an 
action,  in  its'  o\^  name,  against  A.,  to  recover  a  debt  which 
he  may  owe  to  B.  Moneys  recovered  by  the  United  States 
in  snch  an  action,  like  its  other  funds,  will  go  into  its  general 
treasury,  and  form  a  part  of  its  resources,  to  be  disposed  of 
according  to  law.  So,  if  any  individual  has  committed  a 
breach  of  trust,  or  been  guilty  of  fraud  in  discharging  his 
duties  as  an  agent  of  the  Union  Pacific  Eailroad  Company, 
the  cause  of  action  to  redress  such  wrong  and  to  recover  dam- 
ages therefor,  and  the  damages  themselves,  when  recovered, 
belong  to  the  corporation.  The  suit  for  such  redress  must  be 
in  the  name  of  the  corporation,  as  plaintiff.  As  a  general 
rule,  and  under  ordinary  circumstances,  no  other  party  can  be 
snch  plaintiff,  and  an  authority  by  Congress  to  the  Attorney- 
General  to  commence  such  action  in  the  name  of  the  United 
States,  is  valueless.  Congress  cannot  thus  appropriate  to 
itself  what  belongs  to  another.  To  give  effect  to  such  an  Act 
woxdd  be  to  deprive  one  of  his  property  without  due  process 
of  law.  I  do  not  doubt  the  power  of  Congress  over  the 
remedy  to  redress  alleged  injuries — in  other  words,  its  power 
to  regulate  the  conduct  of  suits,  or  to  prescribe  the  form  of 
actions.  But,  it  cannot,  nnder  the  form  of  regulating  the 
remedy,  impair  contracts,  or  dispose  of  rights  of  property. 
It  cannot  itself  adjudge  that  moneys  are  due  to  the  United 
States,  and,  by  such  judgment,  give  authority  for  their 
collection. 

This  principle  applies  to  all  the  causes  of  action  specified 
in  the  Act  of  1878,  except  to  a  portion  of  the  fourth.  Thus, 
if  any  person  has  subscribed  for  capital  stock,  or  received 
capital  stock  or  shares,  in  the  Union  Pacific  Railroad  Com- 
pany, which  have  not  been  paid  for,  the  action  to  recover  the 
money  payable  by  the  terms  of  the  subscription  must  be  in 
the  name  of  the  corporation.  The  contract  was  made  with 
the  corporation,  as  an  existing  person.    The  money,  if  due  at 
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all,  is,  in  terms,  payable  to  the  corporation  as  Buch.  In  law 
it  mnst  be  recovered  by  the  corporation,  to  be  applied  by  it 
to  the  legal  necessitieB  of  the  railroad  company.  In  Bubstance 
and  in  form  the  money  must  go  through  and  to  the  corpora- 
tion, and  no  creditor,  legal  or  eqaitable,  can  maintain  an  action 
for  itB  recovery.  In  certain  cases,  if  the  corporation  refuses 
to  do  its  duty,  such  action  may  be  maintained  by  the  share- 
holders of  the  corporation,  the  corporation  being  made  a 
party  defendant.  There  may  also  be  a  case  in  which  a  judg- 
ment creditor  can  maintain  an  action  against  his  judgment 
debtor  and  his  creditor,  to  collect  his  debt,  after  his  legal 
remedies  are  exhausted.  Such  was  the  case  of  Curran  v. 
Arkansda^  (15  How.  It.,  804.)  That,  however,  is  not  the 
present  case.  The  debt  of  the  United  States  has  not  yet  ma- 
tured. Its  bonds,  issued  to  the  railroad  company,  have  not 
become  payable,  and  their  payment,  when  they  mature,  is 
secured  by  a  specific  lien  npon  the  road  and  its  franchises.  It 
is  not  a  case  for  a  creditor's  bill.  Whether  the  interest  paid 
by  the  United  States  upon  its  bonds  is  a  presently  payable 
claim  against  the  company  is  a  question  which  has  not  beefi 
argued  here,  and  which  I  do  not  decide. 

The  doctrines  I  have  laid  down  are  sustained  by  numerous 
authorities,  of  which  I  cite  the  following :  Robinson  v.  Smithy 
(8  PaiffBj  222 ;)  The  Attorney  Oeneral  v.  Utica  Ins.  Co.^  (2 
Joh/na.  Ch.  B.,  371 ;)  Carlisle  v.  So.  Eastern  R.  W.  Co.,  (1 
McN.  cfe  <?.,  689 ;)  Attom&y  Oen.  v.  Or.  N.  R.  W.  Co.,  (1 
Dr.  <&  Sm.j  154).  See  the  cases  cited  in  Heath  v.  Erie  R. 
W.  Co.,  (8  Blotch/.  C.  C.  R.y  394.)  In  Robinson  v.  Smith, 
the  rule  is  laid  down  by  Chancellor  Walworth  in  these  words : 
^^  Generally,  where  there  has  been  a  waste  or  misapplication 
of  the  corporate  funds  by  the-  officers  or  agents  of  the  com- 
pany, a  suit  to  compel  them  to  account  for  such  waste  or  mis- 
application should  be  in  the  name  of  the  corporation.  But, 
as  this  Court  never  permits  a  wrong  to  go  unredressed  merely 
for  the  sake  of  form,  if  it  appeared  that  the  directors  of  the 
corporation  refused  to  prosecute,  by  collusion  with  those  who 
had  made  themselves  answerable  by  their  negligence  or  fraud. 
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or  if  the  corporation  was  still  under  the  control  of  those  who 
must  be  made  defendants  in  the  suit,  the  stockholders,  who 
are  the  real  parties  in  interest,  would  be  permitted  to  file 
a  bill  in  their  own  names,  making  the  corporation'a  party  de- 
fendant. And,  if  the  stockholders  were  so  numerous  as  to 
render  it  impossible  or  very  inconvenient  to  bring  them  all 
before  the  Court,  a  part  might  file  a  bill  in  behalf  of  tliem- 
selves  and  all  others  standing  in  the  same  situation."  It  is 
held  in  two  of  these  cases,  that,  if  an  incorporated  company 
acts  illegally,  in  sdcb  manner  as  to  endanger  the  public  in- 
terest, it  may  be  restrained  from  such  action  on  a  bill  filed  by 
the  Attorney-General.  In  many  of  the  cases  quoted  in  these 
authorities  this  position  is  doubted.  But,  I  find  no  case  justi- 
fying an  action  in  the  name  of  the  sovereign,  to  recover  money 
or  property  belonging  to  a  corporation,  illegally  received  by 
another,  although  obtained  from  the  corporation  by  fraud  or 
conspiracy.  The  power  is  confined  to  enjoining  the  commis- 
sion of  acts  endangering  the  public  interests,  and  does  not  ex- 
tend to  the  recovery  of  money  or  property  which  belongs  to 
the  corporation.  A  suit  for  such  recovery  can  only  be  main- 
tained by  the  corporation,  or,  in  certain  exceptional  cases,  by 
one  or  more  of  its  shareholders. 

The  cases  of  the  contract  with  the  Wyoming  Coal  & 
Mining  Company,  and  the  others  set  forth  in  the  bill,  come 
within  the  principles  laid  down  in  the  cases  cited.  It  is  al- 
leged that  the  Wyoming  contract  was  made  to  give  an  unfair 
and  unreasonable  profit  to  the  contractors,  to  give  them  a 
monopoly  of  the  supply  of  coal  for  fifteen  years,  and  that  the 
contract  was  a  fraudulent  means  of  obtaining  for  the  parties 
interested  the  advantages  of  the  coal  trade  for  the  benefit  of 
the  individuals  named,  and  against  the  interest  of  the  railroad 
corporation. 

Again,  it  is  alleged  of  the  Pullman  Palace  Car  Company, 
that  an  agreement  has  been  made,  by  which  it  obtains  from 
the  railroad  company  privileges  and  advantages  which  it  is 
not  for  the  interest  of  that  company  to  give,  and  that  the 
managers  and  stockholders  of  the  railroad  company  fraudu- 
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tights  as  SO  continuing,  and  cannot  ask  that  its  affairs  be  ad- 
ministered as  if  it  were  dead.    {People  v.  Turnpike  Co.^  28 
Wend.^  193 ;  Thomson  v.  People,  23  Wend.,  637 ;  Chee.  &  0. 
Canal  Co.  v.  B.  <b  0.  B.  B.  Co.,  4  OiU  cfe  Johns.,  1.) 

So,  I  doubt  not,  that,  for  the  purpose  of  fixing  the  rates 
of  fare  upon  the  road,  according  to  the  power  reserved  in  sec- 
tion 18  of  the  Act  of  July  Ist,  1862,  (12  U.  S.  Stat,  at  Large, 
497,)  Congress  may  direct  an  examination  into  the.  cost  of 
building  and  running  the  road,  and,  in  an  action  with  appro- 
priate allegations,  may  cite  the  corporation  to  a  discovery 
upon  that  subject,  and  for  that  purpose.  Such,  however,  is 
not  the  theory  of  the  present  bill. 

So,  it  is  quite  probable  that  a  bill  can  be  filed  for  the  pur- 
pose of  securing  the  application  of  the  five  per  cent,  of  net 
earnings  in  payment  of  the  interest  or  principal  of  bonds  i&- 
sued,  as  provided  in  section  6  of  said  Act  of  July  Ist,  1862. 
A  discovery  may  be  sought,  and  the  suit  may  be  retained  to 
afford  relief.  But  it  is  sufficient  to  say  that  such  is  not 
the  intent  of  the  present  bill ;  that  there  are  no  adequate 
prayers  for  such  an  account ;  and  that  the  allegations  are  not 
framed  with  reference  to  a  bill  to  compel  the  company  to  pay 
this  annual  fund. 

These  objections  apply,  also,  to  a  supposed  right  of  action 
to  protect  the  mortgage  security  of  the  United  States :  1.  It 
is  not  a  cause  of  action  against  the  remaining  demurrants. 
2.  There  is  no  allegation  that  the  security  of  the  road  and  the 
ties  is  now  imperilled.  They  are  just  as  valuable,  whether 
laid  by  fraud  and  in  extravagance,  as  if  honestly  and  prudent- 
ly laid.  3.  It  is  said  that,  some  years  hence,  new  rails  and 
ties  will  be  needed,  and  that,  if  future  fraud  and  misconduct 
occur,  the  security  will  be  imperilled.  This  is  not  a  present 
evil.  None  of  these  causes  of  action  are  fairly  within  the  scope 
of  the  present  suit. 

V.  But  let  us  look  at  the  question  of  a  trust  to  be  en- 
forced, upon  the  supposition  that  the  Act  of  1873  was  in- 
tended to  authorize  such  trust  to  be  set  up  in  the  present 
suit.     The  claim  of  the  plaintiff,  upon  this  branch  of  the 
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case,  is  coutained  in  the  forty-second  paragraph  of  the 
bill,  and  is  as  follows :  "  Forty-second.  The  grants  to  said 
Union  Pacific  Railroad  Company,  in  said  Acts  of  Con- 
gress approved  July  1st,  1862,  and  July  2d,  1864,  of 
the  right  of  way  through  the  public  lands  for  the  con- 
struction of  said  railroad  and  telegraph  line,  and  the  right, 
power,  and  authority  to  take,  from  the  public  lands  ad- 
jacent to  the  line  of  said  road,  earth,  stone,  timber,  and 
other  materials  for  the  construction  thereof,  including,  with 
said  right  of  way  to  the  e!xtent  of  two  hundred  feet  on  each 
side  of  said  railroad  where  it  may  pass  over  the  public  lands, 
the  right  to  take  all  necessary  grounds  for  stations,  buildings, 
workshops,  and  depots,  machine-shops,  switches,  side-tracks, 
and  water-stations,  and  of  every  alternate  section  of  public 
land  designated  by  odd  numbers,  to  the  amount  of  ten  alter- 
nate sections  per  mile  on  each  side  of  said  railroad,  on  the 
line  thereof,  and  within  the  limits  of  twenty  miles  on  each 
side  of  said  road,  and  of  the  bonds  of  the  United  States  and 
the  proceeds  thereof,  issued  to  the  said  company,  as  well  as  of 
the  other  corporate  property,  rights,  privileges,  and  franchises 
bestowed  upon  said  Union  Pacific  Railroad  Company  by  said 
Acts  of  Congress,  were  grants  in  aid  of  a  public  work  of  the 
United  States,  and  for  a  public  use,  and,  having  been  ac- 
cepted by  said  corporation,  the  subject  of  each  of  such  grants 
is  held  in  trust  by  said  corporation  to  be  applied  to  such  pub- 
lic use,  and  according  to  the  intention  of  such  grants,  and  to 
be  accounted  for  in  such  application  ;  and  the  United  States 
are  entitled  to  have  the  trust  so  declared  and  carried  into  ex- 
ecution, and  to  have  said  property  so  applied  and  accounted 
for,  and  to  'have  the  misapplication  of  the  same  restrained  by 
the  injunction  of  this  Court,  and  the  property  or  proceeds 
thereof  so  misapplied,  restored  to  said  corporation  as  such 
trustee,  or  to  the  United  States." 

Not  only  the  lands  granted  and  the  bonds  issued  by  Con- 
gress to  this  road  are  here  asserted  to  be  the  subjects  of  a  trust 
which  the  United  States  are  entitled  to  have  executed,  but 
the  moneys  received  upon  subscription  to  its  stock  made  by 
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individuals,  and  from  all  other  sources,  all  its  corporate  prop- 
erty, in  short,  and  its  corporate  rights,  privileges  and  fran- 
chises.   In  the  sense  that  all  men  are  bound  to  deal  honestly 
and  act  jnstly  in  the  discharge  of  their  duties,  and  that  who- 
ever receives  benefits  or  advantages  from  the  public,  which 
are  expected  or  intended  to  produce  an  advantage  to  some 
portion  of  the  people  of  the  country,  assumes  a  trust  to  effect 
that  advantage,  the  plaintiff's  claim  is  true.    It  is  not,  how- 
ever, accurate  in  a  legal  sense,  to  say  of  a  bank  incorporated 
for  banking  purposes,  or  of  an  insurance  company,  or  of  any 
similar  institution,  that  it  is  a  trustee  of  the  Government  to 
effect  the  desired  result,  or  that  its  property  is  impressed  with 
a  trust  for  that  purpose,  which  may  be  enforced  in  the  Courts. 
Such  corporation  is  chartered  for  private  benefit  as  well  a8 
for  public  advantage,  and  is  legally  bound  to  administer  its 
affairs  for  the  public  advantage  only  to  the  extent  that  it  does 
not  violate  the  provisions  of  its  charter  or  the  law  of  the  land. 
With  this  limitation,  such  corporations  are  authorized  to  man- 
age their  own  affairs  for  their  own  benefit,  and  such  is  the 
understanding  of  the  Government  which  grants  a  charter, 
and  of  the  individuals  who  accept  it.    If,  in  this  respect,  a 
corporation  should  fail  in  its  duty,  the  remedy  is  not  by  an 
attempt  to  enforce  its  supposed  duties  to  the  public  as  a  trust, 
but  to  punish  its  illegal  acts  by  a  forfeiture  of  its  charter. 

The  plaintiff's  counsel  base  their  argument  of  a  trust  upon 
the  title  of  the  said  Act  of  July  1st,  1862,  viz. :  **  An  Act  to 
aid  in  the  construction  of  a  railroad  and  telegraph  line  from 
the  Missouri  river  to  the  Pacific  ocean,  and  to  secure  to  the 
Government  the  use  of  the  same  for  postal,  military,  and  other 
purposes."  No  trust  is  declared  in  this  title,  or  in  the  sections 
of  the  Act  in  which  this  aid  is  extended.  In  section  3  it  is 
enacted,  '^  that  there  be  and  is  hereby  granted  to  the  said  com- 
pany, for  the  purpose  of  aiding  in  the  construction  of  said  . 
railroad  and  telegraph  line,  and  to  secure  the  safe  and  speedy 
transportation  of  the  mails,  troops,  munitions  of  war,  and 
public  stores  thereon,"  every  alternate  section  of  land,  &c. 
In  section  5  it  is  enacted,  ^^  that,  for  the  purposes  herein  men- 
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tioned,  the  Secretary  of  the  Treasury  shall,  upon  the  certifi- 
cate "  specified,  issue  to  said  company  bonds  of  the  United 
States,  and  ^^  the  issue  of  said  bonds  and  delivery  to  the  com- 
pany shall,  ipsofactOy  constitute  a  first  mortgage  on  the  whole 
line  of  the  railroad  and  telegraph,"  and,  upon  failure  to  re- 
deem the  said  bonds,  the  road  and  all  its  rights,  functions,  im- 
munities, and  appurtenances,  and  all  granted  lands  which 
may  remain  unsold,  may  be  taken  possession  of  for  the  use 
and  benefit  of  the  United  States :  *'  Provided  this  section 
shall  not  apply  to  that  part  of  any  road  now  constructed." 
Not  only  is  no  trust  expressed,  but  the  idea  thereof  is  ex- 
cluded by  taking  a  mortgage  upon  the  road,  the  telegraph, 
its  property,  franchises,  and  all  its  granted  lands,  remaining 
unsold.  The  Government  does  not  rely  upon  the  security 
of  an  uncertain  and  undefined  trust,  but  takes  an  express 
mortgage,  where  it  intends  to  secure  to  itself  the  performance 
of  conditions  by  the  company. 

The  6th  section  enacts  '^  that  the  grants  aforesaid  are  made 
upon  the  condition  that  said  company  shall  pay  said  bonds  at 
maturity,  and  shall  keep  said  railroad  and  telegraph  lines  in 
repair  and  use,  and  shall  at  all  times  transmit  despatches  over 
said  telegraph  line,  and  transport  mails,  troops,  and  munitions 
of  war,  &c.,  upon  said  railroad.  A  condition  precedent  is 
that  which  is  requisite  in  order  that  something  else  shall  take 
effect,  and  without  the  existence  of  which  that  something  else 
does  not  and  cannot  exist.  Now,  that  these  grants  were  made 
absolutely,  that  is,  without  condition  precedent,  is  evident 
from  the  undisputed  fact  that  the  legal  title  to  the  lands  vested 
at  once  in  the  corporation,  without  interference  from  the  Gov- 
ernment or  claim  of  title  on  its  part.  The  same  is  true  of  the 
bonds  issued  by  the  Government.  {Stanley  v.  CoUy  5  Wallace^ 
li2y  per  Curtisy  a^guendOy  and  cases  died.)  The  condition  re- 
ferred to  can  only  be  a  condition  subsequent,  which  Congress 
may  enforce  or  omit  to  enforce,  at  its  pleasure,  and  which  does 
not  affect  the  title  to  the  property,  or  the  existence  and  powers 
of  the  corporation,  until  it  is  enforced.     Its  enforcement 
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would  not  be  as  of  a  trust,  bnt  to  declare  a  forfeiture  of  the 
charter,  and  to  resume  possession  of  the  lands. 

And  again,  in  section  17,  Congress  specifies  the  mode  in 
which  it  intends  to  secure  the  completion  and  keeping  in  re- 
pair of  the  road  and  telegraph.  If  the  corporation  fails  to 
complete  the  road  and  telegraph  within  a  reasonable  time,  or 
permits  the  same  to  remain  out  of  repair,  Congress  may  pass 
an  Act  to  insure  its  speedy  completion  or  repair,  and  may 
confiscate  its  subseqaent  income,  to  repay  the  expenditures 
caused  by  its  delay  or  neglect. 

The  next  section  provides,  that,  to  enable  it  to  accomplish 
the  same  purposes.  Congress  may  alter,  amend,  or  repeal  the 
Act.  These  affirmative  gnards  and  securities  furnish  strong 
evidence  that  Congress  did  not  intend  to  rely  upon  a  condi- 
tion or  an  implied  trust,  to  secure  its  rights.  Whatever  trust, 
guaranty,  or  protection  it  desired  was  reserved  in  express 
terms.  Implications  are  thereby  excluded.  {Leggett  v.  Du- 
hois,  5  Paige^  114 ;  Anatice  v.  Brown,  6  Id.,  448.)  The  ex- 
pressions, which  it  is  claimed  established  a  trust,  were  used 
that  the  Act  might  show  on  its  face  that  the  bounty  of  Con- 
gress was  bestowed  for  a  constitutional  purpose. 

It  is  apparent  to  the  most  superficial  reader  of  the  statutes, 
that  the  great  object  of  Congress  was  to  bestow  advantages, 
and  from  time  to  time  to  increase  gratuities,  to  a  corporation 
which  should  undertake  the  completion  of  a  railroad  to  the 
Pacific.  Conditions,  restraints,  or  trusts  were  but  little 
thought  of.  Thus,  by  the  Act  of  1862,  §  S,  there  was  granted 
to  the  Union  Pacific  Company  five  alternate  sections  per  mile 
on  each  side  of  sjaid  railroad,  and  within  the  limits  of  ten  miles 
on  each  side  thereof,  equalling  6,400  acres  per  mile.  In 
1864,  by  an  Act  of  Congress,  this  land  grant  was  doubled  in 
amount,  and  the  enormous  gift  of  12,800  acres  per  mile  was 
made  to  the  road.  And  again,  by  its  charter  of  1862,  the 
Government  undertook  to  issue  its  own  bonds  to  the  corpora- 
tion, payable  in  thirty  years,  with  interest,  to  the  extent  of 
$16,000  per  mile,  whenever  forty  miles  of  said  road  should  be 
completed,  which  bonds  were  declared  to  be  a  first  mortgage 
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upon  the  road  and  its  property.  By  the  Act  of  4864  it  was 
provided,  first,  that  the  corporation  might  issue  its  own  bonds 
to  the  extent  thus  specified,  and  that  the  lien  of  the  United 
States'  bonds  should  be  subordinate  to  that  of  the  company's 
bonds;  and,  secondly,  that  the  corporate  bonds  might  be 
issued,  as  provided,  whenever  and  as  often  as  twenty  miles  of 
road  should  be  completed,  instead  of  forty,  as  first  required. 
By  section  11  of  the  first  Act  it  was  enacted,  that,  in  certain 
localities,  the  subsidy  bonds  of  the  Government  thus  to  be 
issued  should  be  $32,000  per  mile,  and  in  still  other  localities 
that  they  should  be  $48,000  per  mile.  By  the  original  Act 
^fteen  per  centum  of  the  bonds  to  be  delivered  upon  the  com- 
pletion of  the  sections  of  the  road  between  certain  points,  and 
twenty-five^^r  centum  between  certain  other  points,  were  re- 
quired to  be  reserved  until  the  whole  of  the  road  should  be 
completed,  and,  if  there  was  a  failure  to  complete,  should  be 
forfeited  to  the  United  States.  By  the  Act  of  1864  this  res- 
ervation was  abolished,  and  the  whole  amount  was  authorized 
to  be  delivered  to  the  corporation. 

The  United  States  have  granted  lands  in  many  instances 
to  corporations.  The  14th  volume  of  the  Statutes  at  Large 
will  be  found  to  contain  five  such  cases,  (pp.  210,  236,  239, 
289,  292.)  The  same  general  terms,  with  reference  to  the 
purpose  of  the  grants  and  the  use  to  be  made  of  the  road  by 
the  Government,  are  contained  in  many  of  these  Acts.  In 
1850,  Congress  granted  land  in  aid  of  the  construction  of  a 
railroad  from  Chicago  to  Mobile,  in  which  it  was  enacted, 
that  the  railroad  "  shall  be  and  remain  a  public  highway,  for 
the  use  of  the  Government  of  the  United  States,  free  from 
toll  or  other  charge  upon  the  transportation  of  any  property 
or  troops  of  the  United  States,"  and  that  "  the  United  States' 
mail  shall  at  all  times  be  transported  on  the  said  railroad 
under  the  direction  of  the  Post  Office  Department^  at  such 
price  as  the  Congress  may  by  law  direct."  (9  Z7".  S.  Stat,  at 
ZargCj  467.)  Eleven  similar  cases,  where  the  same  language 
is  used,  are  found  in  the  two  following  volumes.  (10  ie/.,  9, 
85,  156,  302;  11  Id.,  10,  16,  18,  19,  20,  22,  31.)    I  cannot 
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think  that  the  Government  intended  to  reseire  to  itself  a  Tis- 
itorial  power  over  these  corporations,  the  right  to  examine 
into  their  affairs,  and,  when  not  satisfactorily  administered,  to 
summon  them  before  the  Courts  for  their  regulation,  or  that 
it  has  done  so.  This  railroad  company  is  not  a  charitable 
corporation,  nor  were  the  grants  for  a  charitable  use.  The 
grants  of  land  and  the  issuing  of  bonds  are  to  be  considered 
as  gifts,  gratuities,  voluntary  contributions  to  aid  in  the  con- 
struction of  works  which  it  was  supposed  would  develop  the 
resources  of  the  country,  advance  its  civilization  and  improve- 
ment, and  upon  which  the  mails  and  munitions  of  war  could 
be  transported.  When  given  and  accepted,  the  power  of  the 
donor  is  at  an  end,  and  the  absolute  ownership  is  in  the  cor- 
porations. The  position  of  the  Government  is  that  of  a  donor 
and  not  that  of  a  creditor  or  a  cestui  que  trusty  except  where 
such  position  is  directly  specified.  Voluntary  conveyance 
creates  no  presumption  of  a  trust.  (1  SiU  on  Trustees^  170, 
171,  ^th  Am,  ed.)  The  rights  of  the  Government  are  those 
which  are  expressly  reserved,  and  do  not  arise  from  an  im- 
plied trust. 

TSo  authority  is  cited  to  sustain  the  argument  that  such 
gifts  or  gratuities  to  a  business  corporation  are  in  the  nature 
of  a  trust,  and  I  have  found  none.  The  disposition  of  the 
law  is  against  implied  or  constructive  trusts.  In  Cooh  v. 
Fountain^  (3  Swanston^  586,)  the  law  is  thus  laid  down  by 
liord  Nottingham :  "  There  is  one  good,  general,  and  infalli- 
ble rule  that  goes  to  both  these  kinds  of  trusts.  It  is  such  a 
general  rule  as  never  deceives,  a  general  rule  to  which  there 
is  no  exception,  and  it  is  this :  The  law  never  implies,  the 
Court  niBver  presumes,  a  trust,  but  in  case  of  absolute  neces- 
sity. The  reason  of  this  rule  is  sacred,  for,  if  the  Court  of 
Chancery  do  once  take  the  liberty  to  construe  a  trust  by  im- 
plication of  law,  or  to  presume  a  trust  unnecessarily,  a  way  is 
opened  to  the  Lord  Chancellor  to  construe  or  presume  any 
man  in  England  out  of  his  estate,  and  so  at  last  every  case  in 
Court  will  become  casus  pro  a/micoP  See,  also,  Sturges  v. 
Knapp,  (31  Vt,  1.) 
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The  cases  in  which  trusts  by  implication  have  been  en- 
forced are  usually  those  in  favor  of  third  parties,  the  presumed 
objects  of  the  donor's  bounty,  and  not  in  favor  of  the  donor 
himself.  The  presumption  is  much  slighter  in  the  latter 
case  than  in  the  former. 

The  bill  charges  a  series  of  fraudulent  acts  on  the  part  of 
the  directors  and  managers  of  the  corporation,  enormous  in 
extent  and  gross  in  character.  I  should  have  preferred  to  have 
found  a  mode  of  redressing  these  wrongs  in  the  present  suit, 
rather  than  to  have  reached  the  conclusion  that  this  bill  and 
this  plaintiff  cannot  now  and  here  afford  it.  Thus,  it  is  said 
in  the  thirty-fifth  paragraph,  that  the  defendants,  conspirators 
and  managers  of  the  Union  Pacific  Eailroad  Company,  caused 
large  amounts  of  money  belonging  to  the  corporation  to  be 
expended  for  unlawful  purposes,  upon  objects  not  within  the 
scope  of  the  corporate  powers  of  the  company,  to  aid  in  pro- 
curing legislation  from  Congress  for  their  benefit,  and  in  im- 
properly influencing  public  officers  in  the  discharge  of  their 
duties,  and  in  litigation  to  which  said  corporation  was  not  a 
party,  or  in  which  it  had  no  interest,  and  for  the  private  in- 
terests of  the  defendants  hereinbefore  named.  Other  offences 
equally  or  more  heinous  are  specified,  which  must  meet  the 
condemnation  of  every  honest  man.  I  am  of  the  opinion, 
however,  that  their  redress  must  be  sought  through  the  cor- 
poration, unless  they  refuse  to  bring  suit,  in  which  case  the 
action  must  be  by  a  shareholder  of  the  corporation. 

The  suggestions  already  made  embrace  all  the  causes  of 
action  provided  for  in  the  Act  of  1873,  except  the  last,  viz., 
the  action  against  persons  who  have  wrongfully  and  unlaw- 
fully received  from  the  United  States  bonds,  moneys,  or  lands 
which  ought  to  be  accounted  for  and  paid  to  the  United 
States.  "Where  property  has  been  wrongfully  received  from 
the  United  States,  which  ought  to  be  accounted  for  and  paid 
to  them,  a  cause  of  action  exists  in  its  favor,  for  the  recovery 
of  such  property.  The  allegations  of  the  bill,  however,  and 
the  conceded  facts,  do  not  cover  this  cause  of  action.  The 
^bill  contains  no  allegation  that  any  person  wrongfully  holding 
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them  has  received  such  bonds  or  moneys  or  property  from 
the  United  States.  In  every  instance  referred  to  in  the  bill, 
the  property  is  stated  to  have  been  delivered  by  the  United 
States  to  the  corporation,  and  not  to  "  the  persons  "  against 
whom  the  action  is  aathorized.  This  cause  of  action  is  not 
set  up  in  the  bill,  and  needs  no  further  consideration. 

Judgment  must  be  ordered  for  the  defendants,  upon  the 
demurrer,  with  leave  to  the  plaintiffs  to  amend  their  bill,  if 
they  shall  be  so  advised. 

George  H.  WiUiamSj  {Attorney  General^)  Aaron  F.  Perry ^ 
Thomas  A.  JencJces^  and  J.  Huhley  Aahton^  for  the  plaintiffs. 

Benjamin  B.  Curtis^  William  M.  Evarts^  and  Sidney 
JSariletty  for  the  defendants. 


John  Spencer  Jones 
The  Oceanic  Steam  Navigation  Company,  Limited. 

V 

Under  the  proyisions  of  the  2d  section  of  the  Act  of  July  27th,  1868,  (15  IT,  S, 
8UU.  at  JLargef  227,)  a  suit  commenced  in  a  State  Court  against  a  corporation 
created  under  the  laws  of  Great  Britain  cannot  be  remoyed  by  it  into  this 
Court 

The  terms  of  this  Court,  appointed  to  be  held  by  §  1  of  the  Act  of  February 
7th,  1878,  (17  U.  S,  Stat,  at  Large,  422,)  being  terms  exclusiyely  for  the  trial 
and  disposal  of  criminal  cases  and  matters,  are  not  sessions  of  this  Court,  with- 
in the  meaning  of  an  Act  requiring  copies  of  proceedings  in  a  suit  to  be 
entered  in  this  Court  on  the  first  day  of  its  session,  in  order  to  perfect  the  re- 
moval of  such  suit  into  this  Court. 

A  petition  under  the  said  Act  of  1868,  stating  that  the  defendant  has  a  defence 
to  an  action  brought,  arising  under  an  Act  of  Congress,  giving  the  title  of 
such  Act,  is  sufficient,  although  it  does  not  state  what  the  defence  is,  or  what 
are  the  facts  which  constitute  it.  ^ 
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The  question  of  the  actual  existence  and  validity  of  the  alleged  defence  cannot 
he  determined  on  an  interlocutory  motion,  if  the  proceedings  for  remoyal  have 
conformed  to  the  statute,  hut  can  he  determined  only  on  formal  pleadings  and 
proo£s,  in  this  Court. 

(Before  Blatghfokd,  J.,  Southern  District  of  New  York,  Decemher  12th,  1878.) 

Blatchford,  J.  This  suit  was  commenced  in  the  Supreme 
Court  of  the  State  of  New  York,  against  The  Oceanic  Steam 
Navigation  Company,  limited,  (a  corporation  created  under 
the  laws  of  Great  Britain,)  and  other  persons,  as  defendants, 
to  recover  damages  for  the  breach  of  a  contract  alleged  to 
have  been  entered  into  by  the  defendants  with  the  plaintiff, 
whereby  they  agreed  to  transport  him,  and  certain  property 
of  his,  from  Liverpool  to  New  York.  The  corporation  peti- 
tioned the  State  Court  for  the  removal  of  the  suit  into  this 
Court.  The  application  was  denied  by  the  State  Court, 
whereupon  the  corporation  entered  in  this  Court  copies  of 
the  proceedings  in  the  suit,  and  now  moves  for  an  order 
granting  leave  to  it  to  put  in,  in  this  Court,  an  answer  to  the 
complaint  filed  in  the  State  Court  in  the  suit,  claiming  that 
the  suit  is  removed  into  this  Court.  The  plaintiff  opposes 
the  motion  by  objecting  to  the  jurisdiction  of  this  Court  over 
the  suit. 

It  is  contended,  for  the  corporation,  that  the  suit  is  re- 
moved by  virtue  of  the  provisions  of  the  2d  section  of  the 
Act  of  Congress  of  July  27th,  1868,  (15  TJ.  S.  Stat,  at  La/rge^ 
227.)  That  section  enacts  as  follows  :  "  Any  corporation,  or 
any  member  thereof,  other  than  a  banking  corporation,  or- 
ganized under  a  law  of  the  United  States,  and  against  which 
a  suit  at  law  or  in  equity  has  been  or  may  be  commenced  in 
any  Court  other  than  a  Circuit  or  District  Court  of  the  United 
States,  for  any  liability  or  alleged  liability  of  such  corporation, 
or  any  member  thereof  as  such  member,  may  have  such  suit 
removed  from  the  Court  in  which  it  may  be  pending,  to  the 
proper  Circuit  or  District  Court  of  the  United  States,  upon 
filing  a  petition  therefor,  verified  by  oath,  either  before  or 
after  issue  joined,  stating  that  they  have  a  defence  arising 
under  or  by  virtue  of  the  Constitution  of  the  United  States, 
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or  any  treaty  or  law  of  the  United  States,  and  offering  good 
and  sufficient  surety  for  entering  in  such  Court,  on  the  first 
day  of  its  session,  copies  of  all  process,  pleadings,  deposi- 
tions, testimony,  and  other  proceedings  in  said  suit,  and  doing 
such  other  appropriate  acts  as  are  required  to  be  done  by  the 
Act  entitled  *  An  Act  for  the  removal  of  causes  in  certain 
cases  from  State  Courts,*  approved  July  twenty-seventh,  eigh- 
teen hundred  and  sixty-six,"  (14  U.  S,  Stat,  at  Large^  306,) 
"  and  it  shall  be  thereupon  the  duty  of  the  Court  to  accept 
the  surety,  and  proceed  no  further  in  the  suit,  and,  the  said 
copies  being  entered  as  aforesaid  in  such  Court  of  the  United 
States,  the  suit  shall  then  proceed  in  the  same  manner  as  if  it 
had  been  brought  there  by  original  process."  The  petition 
filed  in  the  State  Court,  for  the  removal  of  this  suit,  sets  forth 
that  the  petitioner  is  a  corporation,  and  has  a  defence  to  the 
action,  arising  under  and  by  virtue  of  the  Act  of  Congress, 
passed  March  3d,  1851,  entitled, "  An  Act  to  limit  the  liability 
of  shipowners  and  for  other  purposes,"  (9  U,  S.  Stat,  at  Large^ 
685.) 

It  is  insisted  by  the  defendant,  that,  as  it  is  not  a  banking 
corporation,  and  is  not  organized  under  a  law  of  the  United 
States,  its  case  is  covered  by  the  Act ;  that,  as  the  words  "or- 
ganized under  a  law  of  the  United  States  "  follow  the  words 
"  banking  corporation,"  they  limit  the  latter  words,  and  do 
not  limit  the  word  "  corporation  "  in  the  earlier  part  of  the 
sentence  ;  that,  if  the  intention,  in  the  sentence,  had  been,  to 
limit  or  qualify  the  word  "  corporation  "  in  the  earlier  part  of 
the  sentence,  the  sentence  would  have  read,  "  any  corporation 
organized  under  a  law  of  the  United  States,  other  than  a 
banting  corporation,"  and  would  not  have  been  made  to  read, 
as  it  does,  "  any  corporation,  other  than  a  banking  corporation, 
organized  under  a  law  of  the  United  States ; "  that  the  lan- 
guage must  be  interpreted  in  its  ordinary  meaning ;  that  it 
cannot  be  supposed  that  the  Act  was  passed  solely  for  the 
benefit  of  the  few  corporations  which  have  been  chartered  by 
Congress  and  are  not  banking  corporations ;  that  the  object 
of  the  Act  was  to  give  to  all  corporations,  by  whatever  au- 
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thoritj  organized,  (except  national  banks,)  the  right  to  have 
a  defence  arising  nnder  a  law  of  the  TTnited  States  tried  in 
the  Federal  Courts ;  that  the  expression  ^'  organized  nnder  a 
law  of  the  United  States  "  is  an  accurate  expression  only  in 
its  application  to  national  banks,  because  they  are  organized 
nnder  a  general  law,  {Act  of  June  8rf,  1864, 13  U'.  S.  Stat,  at 
Zargej  99,)  and  are  spoken  of  throughout  the  statute  as  being 
"  organized  "  thereunder,  (§§  6,  7, 32 ;)  that  other  corporations 
existing  under  Acts  of  Congress  are  created  by  special  Acts, 
and  are  spoken  of  therein  as  being  "  created  *'  thereby,  as 
The  Union  Pacific  Railroad  Company,  {Act  of  Jvhi  1«^,  1862, 
§1,  12  TJ.8.  Stat  at  Large,  489,  490,)  and  The  Northern 
Pacific  Railroad  Company,  {Act  of  July  2d,  1864,  §  1,  18  Id., 
865,  866 ;)  that,  if,  as  an  historical  fact,  it  be  conceded  that 
the  Act  of  July  27th,  1868,  was  passed  with  an  especial  view 
to  allow  a  suit  which  had  then  recently  been. brought  in  the 
Supreme  Court  of  New  York  against  The  Union  Pacific  Rail- 
road Company,  and  certain  members  of  it,  to  be  removed  into 
this  Court,  {JFisk  v.  The  Union  Pacijlc  R.  R.  Co.,  6  Blatchf 
C,  (7.  -ff.,  862,  388,)  the  language  of  the  Act  is  broad  enough 
to  include  the  present  case  ;  that  no  reason  can  be  assigned 
for  allowing  such  railroad  corporation,  or  any  other  railroad 
corporation  created  by  Congress,  to  remove  into  a  Federal 
Court  a  suit  in  which  such  a  defence  exists  as  is  specified  in 
the  Act,  which  does  not  equally  apply  to  a  like  suit  against  a 
foreign  corporation,  or  against  a  corporation  created  by  a  law 
of  a  State ;  that  the  purpose  of  the  Act,  as  manifested  on  its 
face,  is  to  secure  to  all  corporations,  except  national  banks,  the 
right  to  have  determined  by  a  Federal  Court  a  defence  aris- 
ing under  the  Constitution,  laws,  or  treaties  of  the  United 
States ;  that  the  Act  looks  to  the  subject-matter  of  the  defence, 
when  the  defendant  is  a  corporation  and  not  a  national  bank ; 
and  that  jurisdiction  over  any  suit  in  which  such  a  defence 
arises,  can  be  conferred  by  Congress  on  the  Federal  Courts, 
nnder  the  Ist  subdivision,  of  the  2d  section,  of  the  8d  article, 
of  the  Constitution,  which  provides,  that  the  judicial  power 
of  the  United  States  shall  extend  to  all  cases,  in  law  and 
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equity,  arising  under  the  Constitution,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall  be  made,  under  their 
authority.    {Cohens  v.  Virginia^  6  Wheaton^  264, 379.) 

For  the  plainti£E^  it  is  insisted,  that  the  words,  in  the  Act 
of  1868,  "  against  which  a  suit,  &c,,"  manifestly  qualify  the 
word  "  corporation,"  where  it  first  occurs  in  the  sentence,  and 
do  not  qualify  the  words  "  banking  corporation  ;  "  that  those 
words  "  against  which  a  suit,  &c.,"  are  connected  by  the 
word  **  and,"  as  a  copulative,  with  the  words  **  organized 
under  a  law  of  the  United  States,"  in  such  manner  that  it 
must  necessarily  follow,  that,  as  the  words  "  against  which  a 
suit,  &c.,"  qualify  the  word  "corporation,"  where  it  first 
occurs  in  the  sentence,  the  words  "  organized  under  a  law  of 
the  United  States"  must  qualify  the  same  word  "  corpora- 
tion," and  cannot  qualify  the  words  "  banking  corporation  ;" 
that,  in  any  other  view,  such  word  "  and  "  is  useless,  and  has 
no  meaning  ;  that  the  construction  contended  for  by  the  de- 
fendant requires  the  sentence  to  be  read  thus — "  any  corpora- 
tion, (other  than  a  banking  corporation  organized  under  a  law 
of  the  United  States,)  and  against  which  a  suit,  &c. ;  "  that 
such  reading  makes  the  word  "  and  "  superfluous ;  that  the 
construction  contended  for  by  the  plaintiff  makes  the  sen- 
tence read  thus — "  any  corporation,  (other  than  a  banking 
corporation,)  organized  under  a  law  of  the  United  States,  and 
against  which  a  suit,  &c. ; "  that  such  reading  gives  a  mean- 
ing to  the  word  "  and  ; "  that  it  is  not  reasonable  that  foreign 
corporations,  or  corporations  created  by  a  State,  should  have 
a  right  to  remove  a  suit  to  a  Federal  Court,  which  is  not  con- 
ferred on  natural  persons  ;  that  it  is  entirely  reasonable  that 
corporations  created  by  the  United  States,  or  organized  under 
the  laws  of  the  United  States,  (except  such  thereof  as. Con- 
gress may  except,)  should  enjoy  the  right  to  have  Federal 
laws  interpreted  by  the  Federal  Courts ;  that  good  reasons 
can  be  assigned  for  discriminating  between  national  banks 
and  other  corporations  organized  under  a  law  of  the  United 
States ;  and  that  no  good  reason  can  be  suggested  for  extend- 
ing the  right  of  removal,  under  the  Act  of  1868,  to  a  banking 
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corporation  organized  under  a  law  of  a  State,  and  expressly 
withholdiog  such  right  from  a  national  bank. 

In  response  to  the  criticism  by  the  plaintiff  on  the  verbage 
of  the  sentence,  the  defendant  urges,  that  the  words  ^^  any 
corporation'*  are  qualified,  first,  by  the  words  "other  than  a 
banking  corporation,  organized  under  a  law  of  the  Onited 
States,"  and,  second,  by  the  words  "  and  against  which,  &c. ;" 
that  there  are  thus  two  limitations  on  the  expression  "  any 
corporation,''  such  two  limitations  being  connected  by  the 
word  "  and,"  and  properly  so  connected,  giving  a  meaning 
and  effect  to  the  word  "  and,"  the  first  limitation  being,  that 
the  corporation  must  not  be  a  national  bank,  and  the  second 
and  additional  limitation  being,  that  a  suit  of  a  specified  char- 
*acter  must  haye  been  brought  against  it ;  and  that  the  sen- 
tence, paraphrased,  and  supplying  omitted  words,  reads  thus — 
"any  corporation,  being  other  than  a  banking  corporation 
organized  under  a  law  of  the  United  States,  and  being  a  cor- 
poration against  which  a  suit,  &c." 

I  have  stated  at  length  the  positions  of  the  respective  par- 
ties on  the  question  of  jurisdiction,  in  order  that  it  may  be 
seen  that  their  respective  views  have  been  appreciated  and 
considered.  The  point  involved  is  a  new  one,  and  I  am  re- 
ferred to  no  decision  upon  it.  It  is,  also,  an  important  one, 
as,  if  the  construction  given  by  the  defendant  to  the  statute  is 
correct,  it  is  not  perceived  why  the  provisions  of  the  statute 
do  not  apply  to  corporations  created  by  the  States  as  well  as 
to  corporations  created  by  foreign  Governments.  After  care- 
ful reflection  I  am  constrained  to  the  conclusion  that  the  view 
taken  by  the  plaintiff  is  the  more  correct  one,  and  that  this 
suit  is  not  one  of  which  this  Court  has,  or  can  have,  jurisdic^ 
tion,  under  the  Act  of  1868,  for  the  reason  that  the  defendant 
corporation  is  not  a  corporation  organized  under  a  law  of  the 
United  States.  I  have  the  less  reluctance  in  adopting  this 
view,  because,  if  this  Court  is  in  error  in  refusing  jurisdiction 
in  this  case,  the  defendant  has  a  ready  and  prompt  remedy  by 
an  application  to  the  Supreme  Court  for  a  mandam/us^  to 
direct  it  to  take  jurisdiction  of  the  case,  and  proceed  to  ad- 
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JDdge  it  upon  its  merits.  {JEa parte  Bradstreet^  7  Peters^  634 ; 
Mo  parte  Nefumum^  14  WdUaoe^  165 ;  Insurance  Co.  v.  Com^ 
stocky  16  Id.^  258,  and  cases  there  cited.)  If,  on  the  other 
hand,  this  Court  should  now  take  jurisdiction  of  this  case,  and 
compel  the  plaintiff,  in  case  of  an  adyerse  decision  on  the 
merits,  to  seek  the  judgment  of  the  Supreme  Court  on  the 
question  of  jurisdiction,  (the  amount  claimed  by  the  plaintiff 
being  over  $7,000,)  the  plaintiff  might  thus  obtain  a  favorable 
decision  on  that  point,  only  at  the  end  of  a  long  and  expen- 
sive litigation.  Doubtful  questions  of  jurisdiction  should,  if 
possible,  be  authoritatively  disposed  of  at  the  threshold  of  a 
controversy. 

Assimiing  that  the  Act  of  1868  does  apply  to  the  present 
case,  I  am  of  opinion  that  the  proceedings  for  the  removal  of 
the  cause  were  regular.  The  objection  is  taken  that  the  de- 
fendant did  not  enter  in  this  Court  copies  of  the  proceedings 
in  the  State  Court,  until  the  17th  of  October,  1873,  and  that 
it  should  have  entered  them  on  the  8th  of  October,  1873. 
The  petition  for  removal  was  filed  in  the  State  Court  on  the  11th 
of  August,  1873.  The  next  term  of  this  Court,  after  that  time, 
for  the  transaction  of  civil  business,  began  on  the  third  Monday 
of  October,  1873,  (the  20th,)  as  appointed  by  the  Act  of  August 
8th,  1846,  (9  U.  S.  Stat,  ai  Large,  72,  §  1.)  By  the  Act  of 
February  7th,  1873,  (17  /rf.,  422,  §  1,)  an  additional  term  of 
this  Court  is  appointed  to  be  held  on  the  second  Wednesday 
of  October,  which  day  fell,  in  1873,  on  the  8th.  But  that 
Act  provides  that  such  term  shall  be  devoted  exclusively  to 
the  trial  and  disposal  of  criminal  cases  and  matters.  The  first 
day  of  the  term  commencing  on  the  20th  of  October  was, 
therefore,  the  first  day  of  the  session  of  this  Court,  within  the 
meaning  of  the  statute,  and  on  that  day  the  papers  in  question 
were  on  file  in  this  Court. 

The  petition  for  removal  states  merely  that  the  defendant 
has  a  defence  to  the  action,  arising  under  the  Act  of  March 
8d,  1851,  giving  its  entitling,  and  prays  for  a  removal  of  the 
suit  into  this  Court  under  the  Act  of  July  27th,  1868,  giving 
its  entitling.  It  is  objected  that  the  petition  does  not  set  forth 
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afliniiatiyelj  facts  from  which  the  Court  can  see  that  the  de- 
fence is  one  arising  nnder  the  Act  of  1851 ;  and,  also,  that  the 
Act  of  1851  cannot,  nnder  any  circumstances,  apply  to  a  de- 
fence set  up  by  this  defendant  in  this  suit,  for  the  reason  that 
that  Act  has  no  application  to  a  foreign  ship-owner,  and,  espe- 
cially, none  to  the  liability  of  a  foreign  ship-owner  tp  an  alien, 
(the  plaintiff  being  an  alien,)  on  a  contract  made  abroad,  as 
the  contract  in  this  case  was.  The  petition  is  sufficient,  with- 
out stating  what  the  defence  is.  The  contest  as  to  the  actual 
existence  and  validity  of  the  alleged  defence,  involving,  also, 
the  scope  of  the  operation  of  the  Act  of  1851,  cannot  be  de- 
termined on  an  interlocutory  motion,  if  the  proceedings  for 
removal  have  conformed  to  the  statute.  Such  contest  can  be 
determined  only  on  formal  pleadings  and  proofs,  in  this  Court. 
{Detmistoun  v.  Dra/per^  5  Blatchf.  G.  C.  B.y  336 ;  The  Mayor 
V.  Cooper,  6  Wallace^  247.) 

An  order  must  be  entered  denying  the  defendant's  motion, 
and  stating  that  such  denial  proceeds  solely  on  the  ground 
that  this  Court  has  no  jurisdiction  of  the  suit,  and  also  dis- 
missing the  suit  for  want  of  jurisdiction. 

Edmund  Coffin^  Jr,^  for  the  plaintiff. 

Everett  P.  WTiedery  for  the  defendant. 


The  Hj^jdoioNiA. 

If  there  is  not  time,  after  the  sound  of  a  fog-horn  from  a  sailing  vessel,  in  a  fog, 
becomes  audible  to  a  steamer,  for  the  latter  to  slow  and  deliberate  sufficiently 
to  learn  the  position  and  course  of  the  sailing  vessel,  and  thereupon  take  the 
proper  measures  to  avoid  her,  that  fact  shows,  per  ae,  that  the  steamer  is  mov- 
ing at  too  great  speed. 

In  a  fog  so  dense  that  another  vessel  cannot  be  seen,  it  is  the  duty  of  a  steamer 
to  move  at  such  a  rate,  and  with  such  control  of  herself,  that,  when  apprised, 
by  the  means  prescribed  by  statute,  of  the  neighborhood  of  a  sailing  vessel, 
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she  can  slow  or  atop  in  season  to  learn  the  poeition  and  conrse  of  the  latter, 
and  what  measures  are  sutable  and  proper  to  ayoid  her. 
It  is  no  satiisfaetory  test  of  the  propriety  of  the  speed  of  the  steamer,  that  it  ia 
proved  to  be  half-speed. 

(Before  Woodruit,  J.,  Southern  District  of  New  York,  Deoember  15th,  1878.) 

Woodruff,  J.    The  decision  of  this  case  made  in  the 
District  Court,  (4  Benedict^  SI  5,)    was  correct,   upon   the 
ground  that  the  officers  of  the  Hammonia  mistook  the  posi- 
tion of  the  bark,  and  hastily,  without  due  care,  ported,  and  so 
caused  the  collision.    But  I  desire  to  add  further,  that,  if 
there  was  not  time,  after  the  sound  of  the  fog-horn,  from  the 
bark,  became  audible  on  the  steamer,  for  the  latter  to  slow 
and  deliberate  sufficiently  to  learn  the  position  and  course  of 
the  bark,  and  thereupon  take  the  proper  measures  to  avoid 
her,  that  fact  shows,  per  ae^  that  the  steamer  was  moving  at 
too  great  speed.    In  a  fog  so  dense  that  another  vessel  cannot 
be  seen,  it  is  the  duty  of  a  steamer  to  move  at  such  a  rate, 
and  with  such  control  of  herself,  that,  when  apprised,  by  the 
means  prescribed  by  statute,  of  the  neighborhood  of  a  sailing 
vessel,  she  can  slow  or  stop  in  season  to  learn  the  position  and 
course  of  the  latter,  and  what  measures  are  suitable  and  proper 
to  avoid  her.     It  is  unnecessary  to  fix  a  precise   rate  of 
speed.   That  will  depend  upon  circumstances.    But,  a  steamer 
should  not  rush  on  at  such  speed  that,  when  peril  arises,  she 
cannot  adopt  the  precautions  which,  on  hearing  a  fog-horn, 
will  be  eflTectual  to  prevent  collision  ;  and,  to  that  end,  noth- 
ing is  more  important  than  that  she  should  have  reasonable 
time  to  ascertain  the  position  and  course  of  the  vessel  which 
she  is  to  avoid.    Nor  is  it  any  satisfactory  test  of  the  pro- 
priety of  the  speed  of  the  steamer,  that  it  is  proved  to  be 
half-speed.     To  adopt  such  a  test  would  be,  in  effect,  to  au- 
thorize the  steamer  that  had  the  greatest  power  of  motion  to 
move  the  fastest  through  a  fog ;  or,  in  other  words,  to  make 
reasonable  speed  in  a  dense  fog  depend,  not  upon  the  place, 
the  liability  to  meet  other  vessels,  or  like  circumstances,  but 
upon  the  rate  at  which  she  is  capable  of  moving  when  no  fog 
exists. 
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The  libellant  must  have  a  decree  for  the  amount  awarded 
in  the  District  Court,  with  interest  and  costs. 

Everett  P.  Wheder^  for  the  Hbellants. 

WiUiam  C,  Barrett^  for  the  claimants. 


The  Lydia. 

Important  as  it  is  that  ferry-boats  should  be  nm,  and  althoogh  they  are  not 
necessarily  bonnd  to  stop  by  reason  of  a  fog,  they  are  bound,  when  so  running, 
to  use  vigilance,  caution,  and  skill  in  some  degree  proportioned  to  the  increased 
danger  of  accident. 

The  Court  will  not  now  say  that  the  ringing  of  a  bell,  or  the  giving  of  other 
audible  signal,  at  the  termini  of  the  ferries,  as  a  guide  to  crossing  boats,  is  re- 
quired by  law ;  but,  it  is  quite  obvious,  that  it  is  a  useful  precaution,  and  ob- 
servation suggests  that  it  is  not  uncommon. 

(Before  Woodruff,  J.,  Southern  District  of  New  York,  December  16th,  1873.) 

Woodruff,  J.  I  am  of  opinion  that  the  conclusion  of  the 
Court  below,  (4  Benedict^  523,)  in  regard  to  the  fault  of  the 
ferry-boat,  was  correct.  She  was  out  of  her  course,  and  with- 
in the  line  of  the  piers,  when  she  came  into  collision  with  the 
sloop.  The  preponderance  of  the  evidence  is  to  that  effect. 
It  is  not  shown,  and  I  think  it  is  not  true,  that,  by  reasonable 
and  proper  skill  and  care,  she  could  not,  in  a  dense  fog,  be  so 
steered  from  Weehawken  towards  42d  street,  as  not  to  be 
found  between  the  piers  and  within  the  exterior  line  of  their 
ends,  opposite  51st  street,  nearly  one-half  mile  above  the  slip 
to  which  she  was  bound.  Important  as  it  is  that  ferry-boats 
should  be  run,  and  although  they  are  not  necessarily  bound 
to  stop  by  reason  of  a  fog,  they  are  bound,  when  so  running, 
to  use  vigilance,  caution,  and  skill  in  some  degree  propor- 
tioned to  the  increased  danger  of  accident.    The  Court  will 
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not  now  saj  that  the  ringing  of  a  bell,  or  the  giving  of  other 
audible  signal,  at  the  termini  of  the  ferries,  as  a  guide  to  cross- 
ing boats,  is  required  by  law ;  but,  it  is  quite  obvious,  that  it 
is  a  useful  precaution,  and  observation  suggests  that  it  is  not 
uncommon. 

The  question  of  fault  in  the  sloop  is  not  raised  in  this 
Court,  otherwise  than  as  it  is  sought  thereby  to  protect  the 
ferry-boat.  Her  duty  to  contribute  is,  therefore,  not  in  ques- 
tion. 

The  libellant  should  have  a  decree  in  this  Court  for  the 
amount  found  due,  as  the  contribution  of  the  ferry-boat  to 
the  damages  sustained  by  the  two  vessels,  with  costs  of  the 
appeal. 

Dennis  MoMahoriy  for  the  libellant. 

Chwrle$  DonohuCy  for  the  claimant. 


The  TTntted  States 

vs. 

The  Steamship  The  Queen. 

Under  gg  23  and  24  of  the  Act  of  March  2d,  1799,  (I  U,  &  Bial  at  Large,  e45, 
646,)  and  §§  8  and  26  of  the  Act  of  July  ISih,  1866«  (14  Id,,  180, 184,)  the 
United  States  may  proceed  in  rem,  against  a  Teasel,  to  recover  a  penalty  for 
importing  or  bring:ing  goods  into  the  United  States,  which  are  not  included  or 
described  in  the  manifest,  according  to  the  conrse  of  proceeding  In  a  cause  in 
Admiralty,  and  may  proceed  against  the  yessel  immediately  and  directly, 
without  the  delay  incident  to  the  preyious  proaecation  of  the  master  of  the 
vessel,  to  recover  such  penalty. 

Where  a  suit  in  Admiralty  is  brought  against  such  vessel  and  her  master  joint- 
ly, to  recover  such  penalty,  it  is  proper  to  dismiss  the  suit  as  to  the  master, 
an  the  ground  that  he  is  entitled  to  a  trial  by  jury,  and  to  proceed  with  it  aa 
against  the  vessel 
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In  such  a  sait,  proof  that  the  master  6{  the  vessel  had  no  actnal  knowled^ 
that  the  goods  were  on  board  is  not  sufficient  to  exempt  the  vessel  from 
liability. 

(Before  Woodbttvf,  J.,  Southern  District  of  New  York,  December  24tb,  1878.) 

WooDBUFF,  J.  The  decision  of  this  Court  in  The  Mis- 
souri^ (9  Blatckf,  C.  C,  -ff.,  433,)  must  be  taken  as  settling, 
in  this  Court,  that  the  proceedings  herein  were  rightly  prose- 
cuted in  the  Court  below  as  a  cause  in  Admiralty,  and  accord- 
ing to  the  course  of  proceeding  in  such  a  cause.  The  case  of 
The  Union  Insurance  Compcmy  v.  The  United  States^  (6  TTaZ- 
Zac^,  769,  764,)  sustains  the  jurisdiction,  and  approves  that 
course  of  proceeding. 

I  think  it  clear  that  the  Government,  under  the  Acts  of 
March  2d,  1799,  and  July  18th,  1866,  (1  U  S.  Stat  at  La/rge, 
645,  646,  §§  23,  24 ;  14  Id.,  180, 184,  §§  8,  25,)  are  at  liberty 
to  proceed  against  the  vessel  immediately  and  directly,  with- 
out the  delay  incident  to  a  previous  prosecution  of  the  master, 
to  recover  the  penalty  for  importing  or  bringing  goods  into 
the  United  States,  which  are  not  included  or  described  in  the 
manifest.  The  extension  of  the  Act  of  1799  to  foreign  ves- 
sels would,  in  general,  prove  idle  and  fruitless,  if  they  could 
not  be  proceeded  against  before  such  a  recovery.  At  the 
termination  of  a  suit  against  the  master  the  vessel  would  not 
be  here.  The  purpose  to  charge  the  vessel  with  the  penalty, 
and  the  express  declaration,  not  only  that  the  vessel  "  shall 
be  holden  for  the  payment,"  but  that  she  '*  may  be  seized  and 
proceeded  against  summarily,"  both  indicate  an  intent  that 
she  may  be  proceeded  against  so  soon  as  the  violation  of  the 
law  appears. 

The  amendment  of  the  proceedings  by  discharging  the 
master,  on  the  claim  that  he  was  entitled  to  a  trial  by  jury, 
was  not  erroneous.  Courts  of  Admiralty  have  a  large  discre- 
tion to  amend  their  proceedings  and  conform  them  to  the 
justice  of  the  case  before  them ;  and  the  correction  of  the 
supposed  error  in  including  the  master  in  the  same  suit 
wrought  no  injustice  to  the  claimants.  On  the  contrary,  had 
the  technical  objection  that  the  libellants,  having  erroneously 

VOL.  XI. — 27 


418  SOUTHERN  DISTRICT  OF  NEW  YORK, 

The  United  States  v.  The  SteamBhip  The  Qaeeo. 

joined  the  master,  were  concluded,  been  suffered  to  prevail, 
the  vessel  would  have  wholly  escaped  the  liability  which  the 
statute  imposed  upon  her. 

On  the  merits,  I  must  adhere  to  the  observations  made  on 
deciding  the  case  of  The  MisaouH^  above  referred  to.  I  do 
not  think  that  the  Acts  above  referred  to  can  be  made  prac- 
tically useless  and  inefficient  for  the  purposes  of  their  enact- 
ment, by  a  construction  which  makes  proof  that  the  master 
had  no  actual  knowledge  that  the  goods  were  on  board  suffi- 
cient to  exempt  him  from  the  penalty  and  the  vessel  from  any 
responsibility.  The  averment  made  by  an  amendment  of  the 
answer  allowed  in  this  Court,  that  the  master  had  no  means 
of  knowledge  of  the  importation,  was  not  sustained  by  any 
evidence.  The  case  stands  on  the  naked  statement  of  the 
master,  that  he  '^  did  not  know  of  the  goods  on  board  and  not 
on  the  manifest."  This  language  is  itself  equivocal.  It  may 
mean  that,  although  he  knew  that  the  goods  were  on  board, 
he  did  not  know  that  they  were  not  on  the  manifest.  To  this 
it  is  sufficient  to  say,  it  was  his  duty  to  see  that  they  were  on 
the  manifest.  But,  taking  the  testimony  to  mean  distinctly 
that  he  did  not  know  that  the  goods  were  on  board  the  vessel, 
that  is  not  enough,  in  my  opinion,  to  exempt  the  vessel  from 
h'ability.  If  it  were  to  be  so  held,  the  door  to  smuggling 
would  be  open  so  wide,  that  these  statutes  would  be  a  dead 
letter. 

If  it  be  conceded,  that,  when,  notwithstanding  a  faithfiil 
exercise  of  his  authority  and  control  over  the  lading  of  his 
ship,  and  his  right  to  exclude  all  goods  not  subjected  to  entry 
upon  the  ship's  papers,  parcels  were  fraudulently  concealed, 
so  that  he  could  not  discover  them  in  person,  nor  by  the  aid 
of  his  subordinates,  the  penalty  could  not  be  enforced  against 
him,  (see  United  States  v.  The  Ship  Staddoona^  14  Int.  Hev. 
Record^  1^7,)  even  that  concession  would  not  avail  in  tliis 
case.  The  Custom  House  officers  had  no  difficulty  in  finding 
these  goods.  And,  as  suggested  by  the  Court,  in  the  case  of 
The  Missouri^  if  the  manifest  was  made  and  filed  in  good 
faith,  without  knowledge  that  the  goods  were  on  board,  the 
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master  is  furnished,  by  the  Act  of  1799,  §  24,  with  an  oppor- 
tunity to  correct  the  mistake,  by  showing  that  the  defect  in 
the  manifest  was  owing  to  a  deceit  and  fraud  practised  on 
himself.  Any  other  construction  of  the  Act  would  relieve 
the  master  and  the  vessel  from  liability,  although  every  officer 
on  board  except  the  master  knew  that  the  goods  were  on 
board,  and  were  parties  to  the  attempt  to  introduce  tliem  in 
violation  of  law. 

The  libellants  are  entitled  to  a  decree,  with  costs,  {i  Bene- 
dict, 237.) 

Thomas  SinumSy  {Assistant  District  Attorney ,)  for  the 
United  States. 


Charles  Donohtte^  for  the  claimants. 


Francis  W.  Leavitt  and  others, 

vs. 
Oeorge  W.  Jewett  and  others. 

Where,  in  a  suit  by  the  owners  of  a  schooner  against  a  steamer,  to  recover  for 
the  damage  done  to  the  former  by  a  collision  with  the  latter,  the  testimony  is 
irreconcilable,  and  is  nearly  evenly  balanced  on  the  question  as  to  whether 
the  schooner  changed  her  course,  the  rules  must  be  applied,  that  it  was  the 
duty  of  the  steamer  to  keep  out  of  the  way  of  the  schooner,  that  the  steamer 
is  presumptively  responsible  for  the  collision,  that  the  burden  of  excusing 
it  rests  upon  her,  and  that»  where  the  only  excuse  set  up  is,  that  the  schooner 
changed  her  course,  so  as  to  defeat  measures  taken  by  the  steamer  to  avoid 
the  schooner,  it  is  not  enough  for  the  steamer  to  create  a  doubt  on  the  ques- 
tion, but  she  must  establish  such  excuse  satisfactorily. 

(Before  Woodbutf,  J.,  Southern  District  of  New  York,  December  81st^  1S78). 

Woodruff,  J.    The  testimony  in  this  case  is  utterly  ir- 
reconcilable, and  any  conclusion    founded    solely  upon    a 
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weighing  of  the  teetimoiiy  on  each  side  U  very  difficalt,  if 
not  imp>08eible.  The  fact,  however,  that  the  libellants*  Bchooner 
was,  before  there  ie  any  claim  or  pretence  that  she  changed 
her  course,  on  a  course  north  by  east,  up  the  bay,  is  not  only 
testified  by  the  witDeases  on  board,  but  is  expressly  admitted 
by  the  answer  of  the  respondents.    She  was  bound  for  Jersey 
City,  or  the  flats  in  that  vicinity,  from  the  easterly  side  of 
the  channel,  as  she  passed  the  Narrows.    This  would  make 
her  proper  course  slightly  across  the  channel  and  in  the  di- 
rection BO  stated  and  admitted.    The  reBpondents'  steamer 
came  out  of  the  East  river,  down  the  bay,  and  rounded  Gov- 
ernor's Island.    It  seems  inevitable,  notwitbstanding  the  tes- 
timony of  her  witnesBes,  that,  as  the  bay  below  Governor's 
Island  opened  to  her  view,  the  green  light  of  the  schooner 
must  have  been  visible ;  and  yet  none  of  those  navigating  the 
steamer,  according  to  their  testimony,  saw  it.     They  could 
not  see  her  red  light  unleBB  nor  until  tlie  Bteamer  bad  passed 
to  the  westward  of  the  course  of  the  schooner,  and  h»d  act- 
ually crossed  her  bows.    That  they  saw  the  sobooner  off  their 
port  bow  is  quite  pOBBible  ;  and  it  is  quite  possible  that  by 
that  fact  they  were  misled  in  their  judgment  that  the  Echooner 
would  pass  them  on  their  port  side ;  but,  her  being  seen  on 
their  port  side  would  not  enable  them  to  see  ber  red  light 
until  they  had  crossed  her  course,  before  which,  for  a  decided 
interval,  they  ought  to  have  seen  her  green  light     If,  on  the 
other  band,  the  steamer  did  cross  the  schooner's  course,  so  as 
to  bring  her  red  light  into  view,  and  did,  as  the  steamer's 
witnesses  say,  continue  on  the  same  or  a  still  more  westerly 
i!i)iirH(>  f>i(>nce  onward  till  the  collision,  the  schooner  must  not 
lianged  her  course,  but  mast,  when  there  was  no 
ollision,  have  run  away  from  the  point  to  which 
ind,  left  her  proper  course  towards  that  point,  and, 
lout  cause,  not  even  in  any  sudden   exigency  or 
:  thrust  herself  into  extreme  peril.    These  consid- 
y  not  be  conclusive  of  error  on  the  part  of  the 
•ora  the  steamer,  nor  do  they  conclusively  establish 
steamer,  but  they  tend  in  that  direction,  and  are 
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of  some  significance  when,  upon  the  face  of  the  testimony,  the 
witnesses  so  decidedly  contradict  each  other,  and  produce  so 
nearly  an  even  balance,  if  the  witnesses  on  either  side  were 
entitled  to  equal  credit. 

In  circumstances  of  doubt  like  those  here  exhibited,  I 
am  compelled  to  apply  the  rules  which  are  suggested  in  the 
opinion  below.  It  was  the  duty  of  the  steamer  to  keep  out 
of  the  way  of  the  sailing  vessel,  which  was  seen  by  her, 
or  ought  to  have  been  seen  by  her,  at  a  sufficient  dis- 
tance, and  where  the  room  was  abundant  for  any  movement 
which  the  steamer  desired  to  make  for  the  purpose.  She  did 
not  avoid  the  schooner.  For  the  collision  which  ensued  she 
is  presumptively  responsible.  The  burden  of  excusing  the 
collision  rests  upon  her.  She  has  attempted  such  excuse  by 
imputing  to  the  schooner  a  change  of  course,  defeating  her 
own  measures,  claimed  to  have  been  properly  taken.  Such 
change  of  course  is  denied  by  the  witnesses  from  the  schooner, 
one  of  whom  testifies  from  the  compass  of  his  vessel.  It  is 
not  enough  that  the  steamer  has  created  a  doubt  upon  this 
sole  ground  of  defence. 

I  admit  that  there  is  room* for  hesitation,  but,  after  a 
very  anxious  consideration  of  the  case,  upon  all  the  testimony, 
I  am  constrained  to  conclude  that  the  defence  is  not  satis- 
factorily established. 

The  libellants  must  have  a  decree,  in  affirmance  of  the 
decision  of  the  Court  below,  with  costs  of  the  appeal. 

Bobert  D.  Benedioty  for  the  libellants. 

CJiaries  Donohue^  for  the  respondents. 
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ISAAO  P.   FbINK 

V8, 

GeOEOB  PeTRT  and    0THBB8.      In  EqUTTT. 

The  first  cbum  of  reissiied  letters  patent.  No.  8826,  granted  to  Isaac  P.  Frink, 
Febroary  8th,  1870,  the  original  letters  patent  having  been  granted  to  him, 
as  inventor,  April  17th,  1860,  for  an  "improyed  reflector  for  gas-lights," 
namely,  "  In  a  reflector  in  which  the  illuminating  rays  are  thrown  down  be- 
low the  source  from  which  they  proceed,  a  reflecting  surface,  or  series  of  re- 
flecting surfaces,  as  set  forth,  lined,  covered,  coated  or  plated  with  either 
plain,  corrugated  or  figured  glass,  in  combination  with  another  reflecting 
surface  placed  above  or  over  the  first  surface,  when  suitable  space  is  provided 
between  the  upper  and  lower  surfaces  for  the  passage  of  air  and  for  ventila- 
tion, substantially  as  described,"  is  infringed  by  a  reflector  in  which  the 
upper  reflecting  surface  is  of  a  black  color  and  which  has  all  the  features  of 
said  claim. 

The  second  claim  of  reissued  letters  patent.  No.  8827,  granted  to  Isaac  P. 
Frink,  February  8th,  1870,  on  the  surrender  of  the  before  named  original  let- 
ters patent,  namely,  "  The  combination  with  the  metallic  body  of  a  reflector, 
of  a  glass  covering  or  lining  therefor,  applied  in  sections  or  panels,  substan- 
tially as  and  for  the  purposes  described,"  is  infringed  by  a  reflector  in  which 
there  is  a  silvery  coating  on  the  outer  snrfiace  o(  the  glass,  the  inner  surface 
of  such  coating  acting  as  a  reflecting  surface,  and  the  inner  surface  of  the 
metallic  body  of  the  reflector  having  no  capacity  as  a  reflecting  surface,  and 
large  parts  of  the  metallic  body  of  the  reflector  exterior  to  the  glass  being 
cut  away,  and  the  exterior  surface  of  such  silvery  coating  being  covered  with 
paint. 

The  said  second  claim  of  No.  8827  does  not  claim  the  use  of  glass  in  sections,  in 
any  and  all  reflectors,  but  claims  a  glass  covering  or  lining  for  the  metallic 
body  of  a  reflector,  applied  in  sections  or  panels,  and  combined  with  such 
metallic  body,  substantially  as  and  for  the  purposes  described.  This  means, 
the  metallic  body  of  such  a  reflector  as  is  described  and  shown  in  the  draw- 
ings— a  reflector  in  which  the  illuminating  rays  are  thrown  down  beneath  the 
flame  or  source  from  which  they  proceed,  and  which  has  a  metallic  body,  and 
in  which  such  metallic  body  is  lined  or  covered  on  the  inside  with  glass,  so 
that  there  is  no  intercepting  of  any  of  the  rays  of  light  by  any  part  of  the 
metallic  body,  in  contradistinction  to  having  part  of  the  metallic  body  inside 
of  the  glass,  so  that  such  intercepting  of  rays  of  light  is  produced,  and  which 
is  capable  of  having  the  glass  lining  to  the  metallic  body  applied  by  mould- 
ing or  blowing  the  glass,  if  it  be  not  attached  in  sections  or  panels,  and  which 
is  manipulated  and  handled  as  a  unit,  and  is  supported  and  kept  in  position 
from  above  and  not  from  below. 
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Although  a  reflector  may  have  existed  before,  embody! og  all  the  features  speci- 
fied in  the  first  claim  of  No.  8826,  except  the  one  of  a  glass  lining  to  the 
reflecting  surface  or  surfaces,  yet,  the  employment  of  the  glass,  in  the  entire 
arrangement,  being  new,  and  being  useful  both  in  increasing  the  reflection  of 
the  light  and  in  preventing  the  reflecting  surface  behind  the  glass  from  being 
scratched  or  tarnished,  the  entire  arrangement  in  such  first  claim  is  patent- 
able, all  the  features  embodied  in  it  having  a  mutual  relation  and  interde- 
pendence, which  make  them  patentable,  as  a  whole. 

The  claims  above  mentioned  are  new  and  yalid. 

Circumstances  considered  as  bearing  on  the  question  of  the  prior  existence  of 
an  alleged  prior  invention,  such  as,  the  failure  of  the  alleged  prior  inventor 
k>  apply  for  a  patent  for  it,  when  he  was  applying  for  a  patent  for  kindred 
inventions. 

(Before  Bjjltgbvord,  J.,  Southern  District  of  New  York,  January  27th,  1874.) 

Blatohford,  J.  In  August,  1873,  a  preliminarj  injunc- 
tion was  granted  in  this  case,  restraining  the  defendants  from 
making,  using  or  selling  any  reflectors  containing  the  im- 
provement claimed  in  the  first  claim  of  reissued  letters  patent 
granted  to  the  plaintiff  February  8th,  1870,  and  numbered 
8826,  or  the  improvement  claimed  in  the  second  claim  of  re- 
issued letters  patent  granted  to  the  plaintiff  February  8th, 
1870,  and  numbered  3827.  The  original  letters  patent  were 
granted  to  the  plaintiff,  as  inventor,  April  17th,  1860,  for  an 
"  improved  reflector  for  gas-lights."  They  were  reissued  to 
him  December  24th,  1861,  and  again  reissued  to  him,  in  two 
divisions,  February  8th,  1870,  division  A  being  numbered 
3826,  and  division  B  being  numbered  3827. 

No  8826  contains  a  drawing  of  two  figures.  Figure  1  is 
a  longitudinal  vertical  section  of  one  of  the  improved  reflect- 
ors, showing  a  gas-pipe  and  burners  in  elevation.  Figure  2 
is  an  end  or  side  transverse  section  of  the  same  reflector, 
taken  at  right  angles  to  figure  1.  The  specification  says : 
**This  improved  reflector  is  designed  for  use  in  store  win- 
dows, public  buildings,  halls,  railroad-  and  ferry-  or  steamboat- 
stations,  churches,  theatres,  and  all  other  places  in  which  the 
space  to  be  lighted  is  large,  and  in  which  the  light  is  required 
to  be  thrown  down  below  the  burner  or  burners  whence  it 
proceeds,  and  to  be  widely  diffused  in  all  directions.  To  this 
end  my  invention  consists  in  the  employment,  in  reflectors  in 
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which  the  illuminating  rajs  are  thrown   down  below  the 
Bource  from  whence  they  proceed,  of  a  reflecting  surface,  or 
series  of  reflecting  surfaces,  arranged  as  hereinafter  described, 
lined,  covered,  coated  or  plated,  with  either  plain,  corrugated 
or  figured  glass,  in  combination  with  another  reflecting  sar- 
face  placed  above  or  over  the  first  surface,  with  suitable  space 
for  the  passage  of  air,  and  for  ventilation,  between  the  sur- 
faces.   In  the  example  of  my  improvement  illustrated  in  the 
drawing,  A  represents  the  body  of  the  reflector,  which  may- 
be made  of  tinned  sheet  iron,  or  of  any  other  suitable  material. 
It  is  lined  or  covered  on  the  inside  with  glass,  which  may  be 
either  corrugated,  or  plain,  or  figured,  on  its  surface.    In  the 
reflector  represented  it  is  corrugated,  which  is  the  mode  in 
which  I  prefer  to  construct  it,  for  the  reason  that  the  corru- 
gations, especially  when  they  run  up  and  down  the  glass,  as 
shown,  instead  of  horizontally  on  it,  enable  the  illuminating 
rays  to  be  very  widely  and  abundantly  diffused,  so  that  a  re- 
flector provided  with  glass  having  such  a  surface  will  light 
up  a  much  larger  space  than  when  the  corrugations  are  not 
employed.     This  glass  lining  or  covering  constitutes  the 
lower  or  first  reflecting  surface  of  my  improvement,  and  it 
may  be  composed  of  a  series  of  surfaces,  as  x,  Xj  x^  fig.  2,  ex- 
tending horizontally  around  the  inside  of  the  body  of  the  re- 
fiector.    It  will  be  seen  that  the  body  of  the  reflector  shown 
in  the  drawing  is  that  or  a  rectangular  truncated  pyramid. 
This  form  is  especially  intended  for  use  in  store  windows,  and 
constitutes  the  subject  of  separate  letters  patent  issued  to  me, 
of  even  date  herewith ;  but,  any  desired  contour,  whether 
circular,  conical  o)r  polygonal,  may  be  given  to  the  reflector, 
as  its  shape,  as  it  is  here  described  and  claimed,  is  not  mate- 
rial, and  is  designed  to  be  varied  to  suit  the  particular  situa- 
tion in  which  it  is  placed,  or  the  special  purpose  for  which  it 
is  employed.    In  the  upper  part  of  the  body  of  the  reflector, 
an  aperture  or  opening,  a,  is  made,  which  serves  to  provide 
the  necessary  passage  for  air  through  the  reflector ;  but,  as 
some  of  the  rays  of  light  pass  through  this  opening,  I  combine 
with  the  body  A,  which  constitutes  the  first  surface  or  series 
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of  surfaces  of  the  reflector,  a  second  reflecting  snrface,  shown 
at  B,  which  is  placed  above  the  body,  and  intercepts  and 
throws  down  nearly  all  the  rays  which  would  otherwise  escape 
being  reflected  by  the  body  A,  and  would  thereby  fail  of 
producing  the  best  efiect.  This  second  reflecting  surface  may 
be  secured  in  position  in  any  desired  way,  but  it  will  be  found 
convenient  to  suspend  it  by  chains,  wires  or  cords  from  a 
support  attached  to  the  gas  tube,  as  shown  in  the  drawing. 
The  distance  at  which  it  should  be  located  above  the  body  or 
lower  reflecting  surface  A,  will  depend  upon  the  dimensions 
of  the  opening  a,  and  upon  the  effect  which  it  is  desired  the 
light  shaU  produce.  The  relative  distance  illustrated  in  the 
drawing  will,  however,  be  found  to  answer  well  in  practice. 
The  outline  of  this  upper  reflecting  surface  is  not  material,  as 
it  may  be  flat  or  curved.  It  is  represented  in  the  drawing  as 
curved,  and  I  prefer  that  it  should  be  so,  because,  when  it  is, 
it  will  better  reflect  the  rays  of  light  through  the  opening  a, 
thereby  increasing  the  illumination  below  the  reflector."  The 
first  claim  is  in  these  words :  "  1.  In  a  reflector  in  which  the 
illuminating  rays  are  thrown  down  below  the  source  from 
which  they  proceed,  a  reflecting  surface,  or  series  of  reflecting 
surfaces,  as  set  forth,  lined,  covered,  coated  or  plated  with 
either  plain,  corrugated  or  figured  glass,  in  combination  with 
another  refiecting  surface  placed  above  or  over  the  first  sur- 
face, when  suitable  space  is  provided  between  the  upper  and 
lower  surfaces  for  the  passage  of  air  and  for  ventilation,  sub- 
stantially as  described." 

"No,  8827  contains  a  drawing  of  three  figures,  figures  1 
and  2  being  severally  the  same  as  figures  1  and  2  in  the  draw- 
ing of  Ko.  8826.  The  specification  says :  "  In  reissued  letters 
patent  bearing  even  date  herewith,  I  have  described  and 
claimed  several  improvements  made  by  me  in  refiectors  of 
that  class  in  which  the  illuminating  rays  are  thrown  down 
beneath  the  fiame  or  source  from  which  they  proceed ;  and 
the  invention  here  patented  consists  of  a  special  form  and 
mode  of  construction  of  refiectors  of  this  class,  which  are  de- 
signed for  certain  particular  uses,  such,  for  example,  as  the 
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windows  of  stores,  or  for  picture  galleries  and  other  situations 
in  which  the  reflector  is  required  to  be  of  considerable  length. 
In  the  drawing,  A  represents  the  body  of  the  reflector,  which 
may  be  made  of  tinned  sheet  iron,  or  of  any  other  suitable 
substance.  It  should  be  lined  or  covered  on  the  inside  with 
glass  or  other  diaphanous  material,  which  may  be  either  cor- 
rugated, or  plain,  or  flgured  on  its  surface,  though  it  is  repre- 
sented in  the  drawing  as  corrugated,  which  is  the  mode  in 
which  I  prefer  to  constroct  it.  The  form  of  the  body 'of  the 
reflector  is  that  of  an  oblong  truncated  pyramid,  the  sides  of 
which  should  preferably  indine  in  an  angle  of  about  forty-five 
degrees,  and  an  aperture  or  open  space,  a,  is  provided  in  the 
top,  to  furnish  the  requisite  draft  to  the  flame  and  to  permit 
of  ventilation.  The  sides  of  the  reflector  may  be  perfect 
planes,  or  they  may  be  concave  on  their  inner  surface,  if  de- 
sired. *  *  *  The  object  of  the  lining  of  glass  or  other 
equivalent  material  is  to  increase  the  reflection  of  the  light, 
and  to  prevent  the  metallic  surface  of  the  reflector  from  be- 
coming scratched  or  tarnished,  which  would  greatly  impair,  if 
not  destroy,  its  reflecting  power.  It  will  be  observed,  by 
inspecting  the  drawing,  fig.  3,  that  the  glass  which  constitutes 
the  lining  or  covering  of  the  reflector  is  made  and  attached  in 
several  strips,  sections  or  panels,  x^  x,  0,  throughout  the  area 
of  the  inner  surface  of  the  reflector,  instead  of  being  applied 
by  moulding  or  blowing  the  glass  to  correspond  in  flgure  with 
that  of  the  reflector.  This  method  of  construction  answers  a 
very  important  purpose,  inasmuch  as,  if  the  glass  lining  was 
put  on  in  a  single  piece,  by  being  moulded  or  blown  to  fit  the 
refiector,  great  difficulty  would  be  found  in  fitting  it  with 
sufficient  accuracy  and  tightness,  especially  if  the  refiector  be 
large,  and  skilful  and  expensive  labor  would  be  required  for 
the  work ;  and,  when  fitted,  the  glass  would  not  have  proper 
freedom  to  expand  and  contract  without  danger  of  breaking 
it,  which  would  make  the  refiector  nearly  or  quite  worthless ; 
and  it  would  render  the  refiector,  especially  if  it  be  large,  so 
stiflT  and  rigid  that  it  could  not  be  handled  or  transported 
without  great  liability  to  break  or  crack  the  glass.    But,  by 
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my  mode  of  inserting  the  glass  in  sections  or  panels,  these 
evils  are  avoided,  the  diiferent  sections  or  panels  can  be 
rapidly  put  in  place  and  secured,  the  requisite  expansion  and 
contraction  provided  for,  and,  if  any  of  the  sections  or  panels 
break,  they  can  at  once  be  easily  and  cheaply  replaced  by 
others,  while  the  reflector  is  rendered  so  yielding,  and  so  free 
from  undue  rigidity,  that  it  can  be  moved  or  handled  without 
any  danger  of  cracking  the  glass."  The  second  claini  is  in 
these  words  :  "  2.  The  combination  with  the  metallic  body  of 
a  reflector,  of  a  glass  covering  or  lining  therefor,  applied  in 
sections  or  panels,  substantially  as  and  for  the  purposes  de- 
scribed." 

The  defendants  now  move  for  the  dissolution  of  the  in- 
junction. 

Keissued  patent  No.  3826  first  came  before  me  in  Septem- 
ber, 1870,  in  a  suit  in  equity  brought  thereon  by  the  plaintiff 
against  Charles  F.  Jacobsen  and  Charles  E.  Mabie,  on  a  mo- 
tion for  a  preliminary  injunction.  The  decision  I  arrived  at 
was,  that  the  case  on  the  part  of  the  plaintiff  was  not  so  en- 
tirely free  from  doubt  as  to  warrant  the  granting  of  the  in- 
junction, but  that  it  was  so  strong  as  to  require  the  entry  of 
an  order  directing  the  defendants  to  file  periodical  accounts, 
under  oath,  of  their  sales  or  deliveries  of  the  articles  alleged 
to  infringer  the  plaintiff's  patent,  and  also  to  file  a  bolid  with 
sureties  to  respond  for  a  recovery  in  the  suit.  An  order  to 
that  effect  was  entered,  and  it  directed  that  an  injunction 
should  issue  on  the  first  claim  of  No.  3826,  unless  the  terms 
of  the  order  should  be  complied  with.  The  bond  prescribed 
was  not  filed,  and  the  injunction  was  issued.  Neither  of  the 
reissued  patents  had  been  sustained  in  a  suit.  Various  re- 
flectors alleged  to  anticipate  the  invention  of  Frink  were  ad- 
duced on  the  motion—- such  as,  some  used  in  the  store  of  one 
MeEenzie,  in  Second  street,  New  York,  some  used  in  a  store 
in  Main  street,  Poughkeepsie,  and  some  used  in  churches  in 
Williamsburg  and  Astoria.  But,  the  principal  reliance  was 
on  the  alleged  prior  invention  of  one  John  Wyberd,  in  New 
York. 
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At  the  same  time  that  the  suit  in  equity  agaiuBt  Jacobsen 
and  Mabie  was  pending,  a  suit  at  law  on  both  of  the  reissued 
patents,  against  them,  in  this  Court,  brought  by  the  plaintiff, 
was  also  pending.    The  two  suits  were  commenced  in  May, 
1870.    The  injunction  continued  in  force,  and,  in  Novenaber, 
1872,  the  suit  at  law  was  tried.  On  that  trial,  on  the  question 
of  novelty,  patents  granted  in  the  United  States  to  John  O* 
Fletcher,  March  30th,  1836,  and  July  12th,  1838,  and  a  patent 
granted  in  England  to  Thomas  Boyle,  December  27th,  1854, 
and  evidence  as  to  the  reflectors  in  McKenzie's  store  and  as 
to  Wyberd's  alleged  prior  invention,  were  introduced  by  the 
defendants.     Bebutting   evidence   was   introduced   by  the 
plaintifl^,  and  the  jury  found  a  verdict  for  the  plaintiff,  for 
nominal  damages,  on  which  a  judgment  was  entered,  Decem- 
ber 20th,  1872,  for  $436  66,  which  was  costs.    It  is  alleged 
that  this  was  not  a  real  trial,  and  that  the  verdict  was  the 
result  of  a  submission  by  the  defendants,  not  to  the  force  of 
the  plaintiff's  proved  case,  but  to  considerations  aside  there- 
from. 

The  bill  in  the  present  case  was  filed  in  July,  1873.  It  is 
founded  on  both  of  the  reissued  patents.  It  sets  up  the  recov- 
ery in  the  suit  at  law  against  Jacobsen  and  Mabie.  Shortly 
before  this  bill  was  filed,  I  had  granted  preliminary  injunc- 
tions in  suits  against  other  parties  on  the  same  patents,  who 
resisted  the  applications  very  strenuously,  and  set  up,  on  tlie 
question  of  novelty,  alleged  prior  invention  and  use  by  Fran- 
cis P.  Doyle,  John  Cook,  and  William  and  Donald  McKen- 
zie,  in  New  York.  In  opposition  to  the  granting  of  the  in- 
junction in  the  present  case,  the  defendants  set  up  the  En- 
glish patent  to  Thomas  Boyle,  of  December  27th,  1854.  Prior 
to  the  granting  of  the  injunction  the  defendants  had  been 
making  and  selling  reflectors  constructed  precisely  in  accord- 
ance with  the  descriptions  and  drawings  and  model  of  the 
plaintiff's  patents.  After  the  injunction  was  granted,  they 
varied  the  construction,  by  making  the  upper  reflecting  sur- 
face of  a  black  color,  still  retaining  all  the  features  of  the  first 
claim  of  No.  3826.     They  made,  also,  another  variation, 
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whereby  they  sought  to  maintain  that  they  no  longer  had  a 
reflecting  surface  lined  with  glass,  in  the  sense  of  the  first 
claim  of  No.  3826,  and  that  they  no  longer  had  combined 
with  the  metallic  body  of  a  reflector  a  glass  lining  therefor, 
applied  in  sections  or  panels,  in  the  sense  of  the  second  claim 
of  No.  3827.  This  variation  consisted  in  putting  a  silvery 
coating  on  the  outer  surface  of  the  glass,  and  making  the  inner 
surface  of  such  coating  act  as  a  reflecting  surface,  and  depriv- 
ing the  inner  surface  of  the  metallic  body  of  the  reflector  of 
its  capacity  as  a  reflecting  surface,  and  also,  in  cutting  away 
large  parts  of  the  metallic  body  of  the  reflector  exterior  to  the 
glass,  and  covering  the  exterior  surface  of  the  silvery  coating 
with  paint.  On  a  motion  for  an  attachment  for  violating  the 
injunction  by  making  reflectors  with  these  changes,  I  held 
such  reflectors  to  be  covered  by  the  two  claims  in  question, 
and  granted  the  motion. 

On  the  present  motion  to  dissolve  the  injunction,  the  de- 
fendants rely,  in  the  flrst  place,  on  the  alleged  prior  invention 
of  John  Wyberd.  Wyberd,  on  the  20th  of  December,  1859, 
made  an  application  for  a  patent  for  an  "  improved  night- 
light  reflector."  Although  the  petition,  specification,  draw- 
ing and  model  were  tiled  on  that  day,  the  oath  to  the  specifi- 
cation purports  to  have  been  made  on  the  21st  of  December, 

1858.  The  application  was  rejected  on  the  31st  of  December, 

1859.  The  claim  was  amended,  and  the  amendment,  and  a 
new  oath,  made  January  31st,  1860,  were  filed  March  8th, 

1860.  The  case  was  examined  again  March  22d,  1860,  a 
patent  was  ordered  to  issue  March  24th,  1860,  and  it  was  is- 
sued April  10th,  1860.  The  specification  states  that  the  im- 
provement is  called  "  the  argento-crystal  dioptric  illuminator," 
and  says :  "  The  nature  of  my  invention  consists  in  suspend- 
ing over  the  burner  a  reflector  of  octagonal  shape,  composed  of 
series  of  inclined  metallic  plates,  each  series  decreasing  in 
circumference  and  placed  above  each  other,  and  connected  by 
standards  of  wire  or  iron,  leaving  the  space  between  them 
open  for  ventilation.  The  surfaces  of  the  plates  are  also  cor- 
rugated, so  as  to  assist  in  diffusing  the  light."  The  claim,  as 
originally  applied  for,  was  in  these  words :  "  I  claim  the  con- 
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Btraction  of  the  reflector  with  ventilating  spaces  betweeu  the 
plates,  substantially  as  and  for  the  purposes  set  forth.'^  The 
amendment  referred  to  consisted  in  erasing  this  claim  and 
substitntijig  the  following,  which  is  contained  in  the  patent,  as 
issued  :  ^^  I  disclaim  the  arrangement  of  surfaces  as  described, 
considered  as  mere  ventilators,  but  claim,  as  new,  the  dome- 
like arrangement  of  a  system  of  corrugated  reflectors,  with 
alternate  ventilating  spaces,  as  set  forth."  A  certified  dupli- 
cate of  the  model  filed  by  Wyberd,  on  such  application,  is 
part  of  the  present  case. 

•The  application  of  the  plaintiff  was  filed  on  the  6th  of 
March,  ISGO,  on  a  specification  sworn  to  on  the  3d  of  March, 
1860.     On  suggestions  made  by  the  Patent  OflSce,  March  12th, 
1860,  amendments  of  the  specification  and  drawings  were  filed 
on  the  15th  of  March,  1860.    "  On  further  suggestions  made  by 
the  Patent  Office,  March  24th,  1860,  amendments  of  the  speci- 
fication and  claims  were  filed  March  27th,  1860.    The  case  was 
examined  again  March  30th,  1860,  by  the  same  examiner  who, 
on  the  22d  of  March,  1860,  had  examined  and  passed  for  issue 
the  application  of  Wyberd.     A  patent  was  ordered  to  issue  to 
the  plaintiff  April  4th,  1860,  and  it  was  issued  April  I7th, 
1860.    A  certified  copy  of  the  model  filed  by  the  plaintiff  on 
such  application,  is  part  of  the  present  case.    This  model  ex- 
hibits and  contains  everything  that  is  presented  in  the  descrip- 
tions and  claims  of  the  reissues  Nos.  3826  and  3827. 

Although  neither  the  papers  filed  in  Wyberd's  application, 
nor  his  patent,  nor  his  filed  model,  represent  or  indicate  the 
use  of  glass  in  his  night-light  reflector,  yet  the  attempt  is 
made  to  show  that,  in  fact,  he  made,  before  the  plaintiff  did, 
reflectors  substantially  like  the  plaintiff's  reflector.  Wyberd's 
story  is,  that  he  began  making  daylight  reflectors,  lined  with 
glass,  in  1856,  under  a  patent  granted  to  Bernard  Goetz,  Oc- 
tober 2d,  1855, for  an  "improvement  in  corrugated  reflectors." 
The  specification  of  this  patent  states,  that  the  object  of  the 
invention  is  to  supply  dark  rooms  with  sufficient  daylight,  by 
means  of  a  silvered  metallic  reflector,  with  an  undulated  or 
grooved  surface,  placed  outside  of  a  window,  at  such  an  angle 
to  the  plane  thereof,  as  to  reflect  light  into  the  room ;  and 
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that  the  patentee  takes  the  metallic  sabstance  commonly  used 
in  silver  plating,  and  known  in  the  arts  as  composition,  and 
coats  or  plates  it  with  silver,  and  then  grooves  the  surface  of 
the  prepared  sheet,  and  covers  it  with  a  sheet  of  plain  or 
fluted  glass.  Wyberd  states,  that,  in  the  middle  of  1856,  he 
became  associated  in  business  with  one  Suter,  now  residing  in 
Baltimore,  and  continued  the  reflector  business  at  68  Maiden 
lane.  New  York ;  that  their  principal  business  was  making 
daylight  reflectors ;  that,  shortly  after,  he  having  invented  a 
night*light  reflector,  lined  with  glass,  and  having  an  aperture 
at  the  top,  with  a  metal  plate  over  it,  he  commenced  to  manu- 
facture them  in  1857 ;  that  some  of  those  he  made  were  cir^ 
cular  and  lined  with  glass,  and  others  were  oblong,  four-sided, 
and  lined  with  glass  in  separate  pieces ;  that,  over  the  aper- 
ture in  the  top,  especially  of  the  large  ones,  he  generally 
placed  a  metal  plate  of  tin  ;  that  Suter  left  him  early  in  1857, 
and  he  contimied  the  business  alone  until  August  1st,  1859^ 
making  all  the  time  such  night-light  reflectors  as  above,  though, 
until  1859,  his  principal  manufacture  was  that  of  daylight  re- 
flectors ;  that,  in  the  latter  part  of  1858,  he  devised  the  im- 
provement embraced  in  the  patent  granted  to  him  April  10th, 
1860;  and  that  he  continued  to  make  and  sell  reflectors 
lined  with  glass  in  sections,  until  the  latter  part  of  1861,  part 
of  the  time  in  partnership  with  one  Green,  and  part  of  the 
time  associated  with  one  Lauter,  at  which  time  he  sold  his 
patent. 

An  attempt  is  then  made  to  show  the  use  in  Baltimore, 
prior  to  the  plaintiff's  invention,  of  reflectors  like  the  plaint- 
iff's. Robert  Q.  Taylor,  of  Baltimore,  testifies,  that  he  pur- 
chased and  put  up  two  (one  of  which  is  produced  as  an  ex- 
hibit) in  his  hat  store  at  No.  5  North  Calvert  street,  Balti- 
more, prior  to,  or  early  in,  1857,  which  are  still  in  use  there. 
He  fixes  the  time,  by  saying  that  one  Hindes,  now  dead,  went 
into  business  with  Suter,  in  Baltimore,  in  1857,  in  making 
refiectors,  and  that  the  two  refiectors  were  put  up  before  that. 
Suter  testifies,  that  he  went  into  business  with  Hindes,  in  Bal- 
timore, in  1857,  to  make  daylight  reflectors  under  the  Goetz 
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patent ;  and  that  the  firm  was  dissolved  before  the  dose  of 
1857.  John  L.  Armiger,  of  Baltimore,  testifies,  that  Hindes, 
who  had  a  hat  store  at  100  North  Gtsj  street,  Baltimore,  pnt 
into  that  store,  before  1858,  two  reflectors  (one  of  which  is 
produced  as  an  exhibit)  like  those  of  Taylor,  which  are  still 
in  use  there ;  and  that  such  reflectors  were  there  during  the 
copartnership  between  Hindes  and  Suter.  The  son  of  Hindes 
testifies,  that  the  reflectors  were  in  the  shop  windows  of  his 
father  in  1857,  because  they  were  there  during  his  father's 
partnership  with  Suter.  These  affidavits  do  not,  nor  do  any 
others  produced  by  the  defendants,  undertake  to  show  where 
these  Baltimore  reflectors  were  purchased,  or  from  whom,  or 
what  was  their  history,  or  who  devised  them.  No  sugges- 
tion is  made  by  the  defendants  that  they  £re  traceable  to 
Wyberd. 

In  reply,  the  plaintiff  produces  a  later  affidavit  from  the 
same  Robert  Q.  Taylor,  in  which  he  says  that  the  statement 
he  made  in  his  former  affidavit  as  to  the  time  when  he  ob-  i 

tained  the  two  reflectors,  was  based  on  his  memory  alone, 
and  on  certain  statements  made  to  him  in  reference  to  a  busi-  I 

ness  connection  between  Suter  and  Hindes ;  that  he  has  now 
found,  from  an  entry  in  his  cash  book,  that  he  paid  for  the 
reflector  December  6th,  1859,  and  has  also  found  the  bill 
therefor,  which  he  produces,  and  which  is  dated  New  York, 
December  5th,  1859,  and  is  made  out  as  "  bought  of  John 
Wyberd,  agent  for  manufacturer  of  Wyberd's  patent  day  and  i 

night  light  reflectors,  455  Broome  street,"  and  is  receipted, 
for  $35  00,  by  the  signature  of  John  Wyberd  ;  and  that  he  ' 

was  induced  to  purchase  the  reflectors  by  seeing  others  in  the 
store  of  Kirk.  The  same  son  of  Hindes,  at  the  request  of  the 
plaintifi*,  testifies,  that  his  father's  two  reflectors  were  sent 
from  New  York  or  Philadelphia.  One  McKewen,  who  put 
up,  as  a  gas  fitter,  the  two  reflectors  in  Hindes'  store,  testifies, 
that  he  understood,  at  the  time,  that  they  were  sent  from 
New  York.  Fischer  Grossman  testifies,  that,  in  July  or 
August,  1858,  he  entered  into  the  employment  of  Wyberd,  as 
a  glazier,  at  68  Maiden  Lane,  New  York,  and  continued  to 
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work  for  him  there  until  some  time  in  the  spring  of  1869  ; 
that  then  Wyberd  removed  to  Greene  street,  near  Broome 
street,  and  carried  on  the  business  there  for  two  or  three 
months,  and  then  removed  to  455  Broome  street ;  that  about 
that  time  one  Green  became  connected  with  Wyberd  in  the 
reflector  business,  and  afterwards  one  Lauter  was  associated 
in  it  with  Wyberd  at  455  Broome  street ;  that  he,  Grossman, 
continued  in  the  employ  of  Wyberd,  and  his  associates  or 
successors,  until  1861  or  1862;   that  he  has  examined  the 
Taylor  and  the  Hindes  exhibits,  and  knows  that  neither  Wy- 
berd nor  his  associates  made  or  sold  any  such  reflectors  prior 
to  some  time  in  the  8i)ring  of  1859,  a  few  weeks  prior  to  the 
removal  from  Maiden  Lane ;  that  only  a  very  few  of  such 
reflectors  were  made  in  Maiden  Lane  ;  that  no  reflectors  were 
made  or  sold  by  Wyberd,  or  under  his  direction,  prior  to  the 
spring  of  1859,  which  were  lined  with  glass  on  the  inside,  so 
far  as  he  knows  or  believes ;  that  he  did  all  the  work  for 
glass  on  reflectors  after  he  went  there  in  the  summer  of  1858, 
and  knows  that  no  i^flectors,  of  the  description  above  men- 
tioned, were  made  or  sold  at  Wy herd's  place  prior  to  the 
spring  of  1859 ;  that,  when  he  so  went  into  Wyberd's  employ, 
Bichard  M.  Eames  was  in  Wyberd's  employ  at  Maiden  Lane ; 
and  that,  some  few  months  after  that,  Charles  J.  Eames  went 
into  Wyberd's  employ  at  the  same  place.     Charles  J.  Eames 
testifies,  that,  from  in  or  about  December,  1858,  until  the  fall 
or  winter  of  1860,  he  was   connected  with  Wyberd  in  the 
manufacture  of  reflectors  at  68  Maiden  Lane,  59  Greene  street, 
and  455  Broome  street,  in  New  York  ;  that  he  had  charge  of 
every  form  of  day  and  night  light  reflectors  made  by  Wyberd ; 
that  Wyberd  first  commenced  making  night  liglit  reflectors 
lined  with  glass  in  panels  or  sections,  and  having  an  upper 
reflecting  surface,*  at  68  Maiden  Lane,  about  February  or 
March,  1859 ;  that  Wyberd  did  not,  until  February  or  March, 
1859,  make  any  night  light  reflectors  which  had  glass  con- 
nected with  them,  except  locomotive  head  light  and  certain 
concave  side  light  reflectors ;  that  he  has  examined  the  Hindes 
and  Taylor  exhibits,  and  finds  the  frames  or  bodies  of  them 
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to  be  constrncted  of  sheet  zinc;  that  he  recognizes  them 
as  reflectora  made  by  Wyberd  after  February  or  March,  1859, 
as  he,  Eames,  suggested  making  the  bodies  of  sheet  zinc; 
that  some  few  of  said  reflectors  had  been  made  of  sheet  tin  as 
early  as  February  or  March,  1859,  but  not  earlier ;  that  Wy- 
berd moved  from  68  Maiden  Lane  to  Greene  street  near 
Broome  street  about  the  1st  of  May,  1859,  and  remained 
there  two  or  three  months,  and  then  removed  to  456  Broome 
street,  when  one  Green  became  associated  with  him  in  busi- 
ness ;  that  he,  Eames,  remained  in  the  employment  of  Wyberd 
and  Green  for  a  few  months ;  that,  some  time  afterwards,  one 
Lauter  became  associated  in  business  with  Wyberd,  at  455 
Broome  street ;  that  Marvin  S,  Buttles  solicited  orders  for  the 
sale  of  reflectors  in  Baltimore  and  Washington  in  the  fall  of 
1859,  and  a  number  of  said  reflectors  were  sent  to  said  cities 
to  be  put  up  for  use  therein  ;  that  said  exhibits  appear  to  be 
some  of  the  reflectors  which  were  so  sent  to  Baltimore  in  1859 1 
and  that  said  reflectors  were  numbered  consecutivelv.  Marvin 
S.  Buttles  testifies,  that,  in  the  fall  of  1859,  Wyberd  and 
Green,  or  one  of  them,  were  engaged  in  making  and  selling* 
reflectors  at  455  Broome  street,  and  he.  Buttles,  made  an  ar- 
rangement with  one  or  both  of  them,  to  act  as  agent  in  solicit- 
ing orders  and  procuring  sales  of  said  reflectors  for  them  in 
Baltimore  and  Washington,  in  the  fall  of  1859  ;  that,  during 
September  and  October,  1859,  he  was  engaged  in  soliciting 
orders  and  making  sales  of  said  reflectors  in  Baltimore  and 
Washington;  that  he  remained  in  Baltimore  several  weeks 
canvassing  to  make  sales,  and  visited  every  place  making 
any  pretension  of  show  in  the  windows,  where  such  reflectors 
could  be  advantageously  used ;  that  Kirk  had  two,  and  Robert 
Q.  Taylor,  5  North  Calvert  street,  had  two,  and  other  persons, 
on  his.  Butties',  solicitation,  procured  said  re^flector  in  the  fall 
of  1859 ;  and  that  he  remembers  calling  on  a  hatter  who  had 
a  store  at  100  North  Gay  street  and  trying  to  sell  him  some,, 
he  then  having  none  in  his  store.  Walter  D.  Burnett  testi- 
fies, that  he  is  a  brother-in-law  of  the  plaintiff,  who  has  been 
in  California  since  July,  1873,  on  account  of  ill  health ;  that^ 
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for  the  last  12  or  14  years,  he  has  been  well  acqaainted  with 
the  plaintiff's  business ;  that  he  remembers  certain  suits 
brought  by  Wyberd,  in  this  Court,  in  1861,  on  his  reflector 
patent ;  that  one  was  an  action  at  law  against  the  plaintiff, 
-which  was  tried  before  Mr.  Justice  Nelson  and  a  jury,  in  the 
fall  of  1863 ;  that  the  charge  was  that  reflectors  made  in  ac- 
cordance with  the  plaintiff's  patent  infringed  Wyberd's 
patent ;  that  the  jury  found  a  verdict  for  the  defendant  on 
that  issue ;  that,  in  1861,  Wyberd  brought  four  suits  in  equity, 
in  this  Court,  on  his  reflector  patent,  one  against  the  plaintiff, 
and  the  other  three  against  persons  who  had  used  reflectors 
made  by  the  plaintiff;  that  an  application  for  an  injunction 
in  the  suit  against  the  plaintiff,  made  in  the  fall  of  1861,  was 
denied,  on  the  ground,  mainly,  of  non-infringement,  and 
none  of  the  suits  in  equity  were  proceeded  with  after  the 
verdict  in  the  suit  at  law ;  that  he,  Burnett,  has  known  Wy- 
berd since  1861,  and  was  acquainted  with  the  plaintiff  in 
1858,  and  before  that  time,  and  was  familiar  with  his  opera- 
tions in  getting  up  his  improvements  in  reflectors,  which  he 
afterwards  patented  ;  and  that  the  plaintiff  completed  his  in- 
vention substantially  as  patented,  prior  to  December,  1858, 
and,  prior  to  that  time,  made  one  or  more  reflectors  contain- 
ing said  improvements,  and  made  several  more  of  them  for 
sale  in  1859  by  the  spring,  and  has  ever  since  continued  to 
make  and  sell  them. 

The  affidavits  on  file  in  this  Court,  in  the  suit  in  equity 
against  Jacobsen  and  Mabie,  are  invoked  by  the  defendants 
as  papers  to  be  used  on  this  motion.  Among  those  affidavits, 
produced  on  the  motion  for  an  injunction,  before  me,  in  that 
suit,  are  affidavits  made  by  the  plaintiff,  and  by  said  Burnett, 
and  by  several  other  persons,  clearly  establishing  the  making 
of  his  invention  by  the  plaintiff  as  early  as  the  first  half  of 
November,  1858.  But,  on  that  motion,  the  affidavits  pre- 
sented on  the  part  of  the  defendants  in  that  suit,  in  regard  to 
the  time  that  Wyberd  flrst  made  reflectors  in  substance  like 
the  plaintiff's,  went  to  show,  that  Wyberd  made  such  reflectors 
in  1857.  The  affidavits,  hereinbefore  recited,  which  overthrow 
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this  claim  on  the  part  of  Wyberd,  and  show  that  he  made  no 
such  reflectors  until  February  or  March,  1859,  were  not  pre- 
sented in  the  case  against  Jacobsen  and  Mabie.  Hence,  at 
that  time,  I  could  not  but  regard  the  plaintiff's  case,  in  re- 
spect to  "Wyberd's  claim  of  prior  invention,  as  not  free  from 
doubt.  But,  on  the  case,  as  now  presented,  I  can  entertain  no 
such  doubt. 

There  are  various  considerations  which  lead  to  this  conclu- 
sion. Wyberd  never  attempted  to  obtain  a  patent  for  a  night 
light  reflector  having  glass.  He  contented  himself  with  ap- 
plying for  a  patent  for  what  he  had  devised,  in  the  way  of  a 
night  light  reflector,  by  December,  1858.  Night  light  re- 
flectors, with  glass,  like  the  plaintiff's,  were  a  very  valuable 
thing,  and  soon  made  their  way  into  use,  to  the  exclusion  of 
other  kinds.  If  Wyberd  was  engaged,  from  February  or 
March,  1859,  until  the  latter  part  of  1861,  in  making  and  sell- 
ing reflectors  in  substance  like  the  plaintiff's,  and  the  plaintiff 
was  engaged  during  the  same  period,  in  the  same  city,  in 
making  and  selling  his  reflectors,  it  is  not  to  be  believed  that 
Wyberd  was  ignorant  of  that  fact ;  or  that,  after  April,  1860, 
he  was  ignorant  of  the  fact  that  the  plaintiff  was  making  such 
reflectors  under  his  patent  of  April  17th,  1860.  If  Wyberd 
devised  the  reflector  in  February  or  March,  1859,  the  fact  that 
he  did  not,  within  two  years  thereafter,  apply  for  a  patent  for 
it,  and  have  his  application  put  into  interference  with  the 
plaintiff's  patent,  indicates  that  he  was  satisfied  that  the 
plaintiff  was  the  prior  inventor.  If  he  himself  adopted  the 
arrangement  from  the  plaintiff's  reflectors,  and  began  to  em- 
ploy it  in  February  or  March,  1859,  it  is  a  matter  of  course 
that  he  could  not  obtain  a  patent  for  it.  If  he  devised,  in 
1857,  a  reflector  like  the  plaintiff's,  it  is  hardly  credible  that 
he  should,  in  the  latter  part  of  1858,  have  devised  what  is 
shown  in  his  patent  of  April  10th,  1860,  and  have  applied 
for  a  patent  for  that,  and  not  have  applied  for  a  patent  for 
what  he  so  devised  in  1857.  All  the  circumstances  of  the 
case  point  to  the  conclusion,  that,  when,  on  the  21st  of 
December,  1858,  he  swore  to  his  specification,  he  had  not 
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devised  any  arrangement  such  as  that  covered  by  the 
plaintiff's  patents.  In  addition  to  this,  the  plaintiff  has  the 
patent,  and  there  is  the  direct  evidence  showing  priority  in 
the  plaintiff. 

The  English  patent  of  Thomas  Boyle,  of  December  27th, 
1854,  specification  filed  June  27th,  1855,  is  adduced  to  affect 
the  novelty  of  the  second  claim  of  No.  3827,  and  to  show 
that  the  arrangement,  before  referred  to,  resorted  to  by  the 
defendants  after  the  injunction  was  granted,  of  using  glass 
with  a  silvery  coating,  covered  with  paint,  and  cutting  away 
large  parts  of  the  metallic  body  of  the  reflector,  is,  in  sub- 
stance, to  be  found  in  the  Boyle  patent.  The  specification  of 
that  patent  says :  "  My  improved  reflectors  consist  of  pieces 
of  sheet  or  crown  glass,  made  reflective  by  deposits  of  silver 
leaf  on  the  back,  and  protected  from  air  and  damp  by  water- 
proof paint  or  pigment.  This  material,  when  properly  pre- 
pared, possesses  the  brilliancy  of  glass  itself,  and  can  never 
tarnish.  The  surface  of  the  glass  may  be  either  corrugated, 
figured,  or  plain.  I  apply  this  silvered  glass  to  the  construc- 
tion of  reflectors  in  movable  pieces,  of  any  required  shape  or 
size,  and  the  pieces  may  be  each  framed  separately  or  not,  ac- 
cording to  circumstances.  Thus,  for  the  ordinary  street  lamps, 
I  use  four  sheets  of  reflecting  glass,  each  sheet  being  framed 
and  made  to  the  shape  and  size,  and  fitting  either  over  or  in 
place  of,  the  four  top  panes  in  the  present  lamps.  Each  sheet 
is  fixed  in  such  manner  as  to  admit  of  its  being  readily  re- 
moved for  the  purpose  of  cleaning.  The  employment  of  such 
reflectors  in  the  street  lamps  would  greatly  increase  the  light, 
to  the  convenience  of  the  public,  and  effect  an  important  sav- 
ing in  the  consumption  of  gas.  For  the  ordinary  internal 
gas  burners  or  oil  lamps,  I  use  a  suitably  constructed  wire  or 
metal  frame,  similar  to  those  generally  used  for  supporting 
the  paper  reflecting  shades.  The  outer  circumference  of  this 
frame,  instead  of  being  circular  in  shape,  is  many  sided,  to 
accommodate  any  number  of  pieces  of  flat,  reflecting  glass 
arranged  around  it.  The  pieces  of  glass  are  cut  of  a  triangular 
shape,  in  order  to  fit,  without  overlapping,  around  the  frame, 


438  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Fiink  V.  Petey. 

at  the  proper  angle  of  reflection,  and  thej  may  be  made  to  fit 
quite  close  to  each  other,  side  bj  side,  or  be  set  apart,  so  as  to 
leave  a  space  between  each  two  pieces,  through  which  a  por- 
tion of  the  light  passes  upwards  and  around  the  room,  reliev- 
ing the  body  of  the  apartment  from  the  comparative  darkness 
in  which  it  is  placed  by  the  operation  of  the  ordinary  reflecting 
shades,  while  concentrating  a  strong  light  on  the  table  or 
desk  underneath  the  lamp  or  burner.    The  frame  is  so  made 
that  the  pieces  of  glass  may  be  fastened  or  unfastened  at 
pleasure  by  a  simple  manipulation,  such  as  turning  a  screw  or 
pressing  a  spring.     Thus  the  operation  of  cleaning  is  facili- 
tated ;  and,  if  one  glass  be  broken,  the  remainder  of  the  re- 
flector being  still  as  good  as  ever,  it  only  requires  another 
glass  to  render  it  as  perfect  as  before.    *    *    ♦    Figure  1 
shows  an  elevation  of  a  street  lamp,  having  reflectors  applied 
thereto,  according  to  my  invention ;  figure  2  is  a  plan  there- 
of.   The  pieces  of  glass  used  for  the  reflectors  may  be  silvered 
or  rendered  reflectors  by  any  convenient  means,  coating  the 
back  with  water-proof  paint  or  pigment,  to  which  I  make  no 
claim,  my  invention  consisting  of  combining  several  separate 
and  independent  pieces  of  glass  to  act  as  a  reflector,  each 
piece  of  glass  being  so  arranged,  and  connected  or  combined 
with  the  others  and  with  a  frame,  that  it  may  be  separated 
from  them  and  cleaned  (or  replaced,  if  broken,)  separately. 
In  street  lamps,  I  prefer  the  reflectors  to  be  exterior  of  the 
ordinary  glass  at  top ;  but  this  is  not  essential,    a,  a,  are  the 
four  pieces  of  glass  which  cover  in  the  top  of  the  lamp,  and 
they  may  be  each  retained  in  position  by  any  convenient 
means,  so  long  as  the  arrangement  admits  of  the  parts  a,  a^ 
being  taken  out  separately  to  be  cleaned.    For  this  purpose, 
the  drawing  shows  ledges,  5, 5,  and  springs,  o  /  but  these  may 
be  varied.    Figure  3  shows  a  section,  and  figure  4  a  plan,  of 
a  shade  for  a  lamp  or  burner,  constructed  with  several  sepa- 
rate pieces  of  glass,  a,  a,  made  reflectors  by  silver,  and  painted 
at  back.    The  frame,  in  this  arrangement,  consists  of  two 
rings,  0,  dj  with  as  many  sides  as  there  are  pieces  of  glass. 
These  rings,  <?,  d^  are  connected  together  by  rods,  e,  e.    In  the 
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arrangement  shown  there  are  four  Buch  rods,  e.  The  npper 
part  of  the  npper  ring,  dj  is  made  cylindrical,  and  it  has  a 
screw  thread  formed  on  the  outside,  to  receive  a  ring,/*,  with 
a  screw  formed  on  the  inside,  by  which,  when  the  screw  ring,/, 
is  in  its  place,  it  will  retain  the  ring,  ^,  and  thus  dip  the  upper 
ends  of  the  glass  reflectors  between  the  ring,  ^,  and  the  inner 
ring,  d,  as  shown,  whilst  the  lower  ends  of  the  reflectors,  a,  a, 
will  be  supported  by  the  lip  or  turned-up  edge  of  the  lower 
ring,  c.  *  *  *  What  I  claim  is,  the  manufacture  of  re- 
flectors for  artificial  light,  by  combining  in  suitable  frames 
separate  pieces  of  glass  readily  capable  of  being  separated 
from  each  other  and  from  the  frames,  as  described." 

It  is  quite  apparent  that  the  Boyle  patent  does  not  contain 
what  is  covered  by  the  first  claim  of  No.  8826,  for  there  is, 
in  the  Boyle  patent,  no  upper  reflecting  surface. 

The  second  claim  of  Ko.  3827  claims  ^^  the  combination 
with  the  metallic  body  of  a  reflector,  of  a  glass  covering  or 
lining  therefor,  applied  in  sections  or  panels,  substantially  as 
and  for  the  purposes  described."  It  does  not  claim  the  use  of 
glass  in  sections,  in  any  and  all  reflectors.  Boyle's  patent 
shows  glass  in  sections,  in  a  reflector.  But  the  plainti£f  claims 
tt  glass  covering  or  lining  for  the  metallic  body  of  a  reflector, 
applied  in  sections  or  panels,  and  combined  with  such  metallic 
body,  substantially  as  and  for  the  purposes  described.  This 
means,  the  metallic  body  of  such  a  reflector  as  he  describes 
and  shows  in  his  drawings — a  reflector  in  which  the  illuminat- 
ing rays  are  thrown  down  beneath  the  flame  or  source  from 
which  they  proceed ;  and  which  has  a  metallic  body ;  and  in 
which  such  metallic  body  is  lined  or  covered  on  the  inside  with 
glass,  so  that  there  is  no  intercepting  of  any  of  the  rays  of 
light  by  any  part  of  the  metallic  body,  in  contradistinction  to 
having  part  of  the  metallic  body  inside  of  the  glass,  so  that 
J9uch  intercepting  of  rays  of  light  is  produced;  and  which  is 
capable  of  having  the  glass  lining  to  the  metallic  body  applied 
by  moulding  or  blowing  the  glass,  if  it  be  not  attached  in  sec- 
tions or  panels ;  and  which  is  manipulated  and  handled  as  a 
«nit,  and  is  supported  and  kept  in  position  from  above,  and 
Dot  from  below. 
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Neither  one  of  the  two  arrangements  Bnggested  by  Boyle 
has  a  metallic  body  to  the  reflector  as  the  plaintiff's  reflector 
has,  or  as  the  defendants'  form  of  reflector  had,  even  after  the 
defendants  had  cut  away  large  parts  of  the  metallic  body ;  nor 
is  either  one  of  them  a  reflector  which  is  kept  in  position  from 
above,  and  not  from  below.  As  neither  one  of  them  has  a 
metallic  body,  so  it  has  not  a  metallic  body  lined  or  covered 
with  glass,  or  capable  of  being  lined  or  covered  with  glass. 
The  arrangement,  suggested  by  Boyle,  of  what  he  calls  a 
shade,  in  addition  to  not  having  the  plaintiff's  metallic  body 
to  the  reflector,  has  the  rods  which  connect  its  two  rings  in- 
side of  the  glass,  in  a  position  to  intercept  the  rays  of  light. 
Moreover,  the  street-lamp  arrangement  of  Boyle  cannot,  as  a 
reflector,  be  manipulated  and  handled  as  a  unit.  As  a  four- 
sided  whole,  it  is  rigidly  fixed  to  the  top  of  the  lamp.  It  is 
entirely  clear,  I  think,  that  nothing  in  Boyle's  patent  antici- 
pates the  second  claim  of  Ko.  8827. 

The  defendants  also  bring  up  against  the  novelty  of  both 
of  the  claims  in  question  a  patent  granted  to  John  C.  Fletcher,. 
March  30th,  1836,  and  a  patent  granted  to  the  same  person 
July  12th,  1838. 

Fletcher's  patent  of  1836  is  for  an  "improvement  in  the 
double-reflecting  lamp."  It  says :  "  The  receptacle  for  the  oil 
is  made  in  the  usual  manner,  of  a  spherical  or  polygonal  con- 
cave figure,  having  any  convenient  number  of  burners  placed 
in  an  inclined  position,  bringing  the  light  to  the  apex,  with 
chains  for  suspending  it,  and  a  glass  tube  or  chimney,  in  the 
manner  of  Argand's  lamp.  My  improvement  consists  in  pro- 
viding a  receiver  or  trough  for  catching  the  overflowing  oil, 
which,  in  the  common  lamp,  usually  falls  on  the  floor  or  on 
clothing  of  the  company.  This  receiver  is  of  the  same  flgure 
as  the  lower  edge  of  the  lamp,  and  the  lamp  is  suspended  in 
it.  The  suspending  chains  are  attached  to  the  trough  by 
brackets.  Another  improvement  consists  in  arranging  two 
sets  of  trapezoidal  reflectors  in  a  spherical  or  polygonal  con- 
cave shape,  one  placed  above  the  light,  for  reflecting  it  over 
the  room,  the  other  below  it,  for  concentrating  the  light.     The 
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reflectors  above  the  light  are  placed  in  a  metallic  frame,  hav- 
ing an  opening  in  the  centre  for  the  chimney,  and  suspended 
in  the  chains  with  the  apex  inverted  or  towards  the  light. 
The  reflectors  below  the  light  are  placed  in  the  concave  or 
inner  side  of  the  lamp."  In  this  patent  of  Fletcher's,  the 
illuminating  rays  are  not  thrown  down  below  the  source  from 
which  they  proceed,  in  the  sense  of  the  first  claim  of  No. 
3826.  The  source  of  the  rays  is  not  below  the  lower  reflect- 
ing surface,  as  in  the  plaintiff's  reflector.  The  rays  are  not 
returned  downward  from  the  lower  reflecting  surface  to  their 
source,  then  passing  on  still  further  downward  beyond  such 
source,  as  in  the  plaintiff's  reflector.  This  is  an  essential 
point  in  such  first  claim.  In  this  patent  of  Fletcher's,  no 
space  is  provided  between  the  upper  and  lower  reflecting  sur- 
faces for  the  passage  of  air  and  for  ventilation,  Ko  air  that 
passes  upward  through  the  interior  of  the  lower  reflecting 
surface  and  in  contact  with  the  flame,  passes  out  under  the 
npper  reflecting  surface.  It  is  all  carried  upward  in  the  glass 
chimney  whicli  passes  into  the  opening  in  the  centre  of  the 
upper  reflecting  surface.  This  feature  of  a  glass  chimney  in 
this  Fletcher  patent  makes  it  impossible  for  it  to  anticipate 
the  first  claim  of  No.  3826. 

Under  the  construction  hereinbefore  defined  as  the  proper 
one  to  be  given  to  the  second  claim  of  No.  3827,  that  claim 
is  not  found  in  Fletcher's  patent  of  1836,  because,  in  that  pat- 
ent the  source  of  the  rays  is  not  below  the  lower  reflecting 
surface. 

Fletcher's  patent  of  1838  is  for  an  "improvement  in 
lamps."  It  describes  a  lamp  which,  it  says,  is  arranged,  in 
every  respect,  like  the  one  in  his  patent  of  1836,  except  that 
it  has  an  oil  fountain  on  the  top  of  the  lamp,  above  the  upper 
reflecting  surface,  with  conductors  passing  from  it  to  a  recep- 
tacle at  the  bottom  of  the  lamp,  and  that  the  conductors  ena- 
ble the  chains  extending  from  the  bottom  of  the  lamp  to  the 
frame  of  the  upper  reflecting  surface  to  be  dispensed  with. 
Therefore,  nothing  more  need  be  said  in  regard  to  this  patent 
of  1838. 
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It  is  urged,  for  the  defendants,  that,  on  the  assnmption  that 
a  reflector  existed  before,  embodying  all  the  features  specified 
in  the  first  claim  of  No.  3826,  except  the  one  of  a  glass  lining 
to  the  reflecting  surface  or  surfaces,  such  first  claim  presents 
no  patentable  feature  of  novelty.  This  position  cannot  be  ad- 
mitted, for,  the  employment  of  the  glass,  in  the  entire  arrange- 
ment, being  new,  is  certainly  useful,  both  in  increasing  the 
reflection  of  the  light  and  in  preventing  the  reflecting  surface 
behind  the  glass  from  being  scratched  or  tarnished.  Being 
new  and  useful,  the  entire  arrangement  in  the  first  claim  is 
patentable.  All  the  features  embodied  in  it  have  a  mutual 
relation  and  interdependence  which  make  them  patentable,  as 
a  whole. 

Much  criticism  is  made  on  the  alleged  fact  that  Jacobsen 
and  Mabie,  on  the  trial  of  the  suit  at  law,  after  the  evidence 
was  in,  substantially  ceased  their  resistance.  They  might 
well  have  done  so,  with  no  defence  on  the  question  of  in- 
fringement, and  with  no  more  available  materials  on  the  ques- 
tion of  novelty  than  the  Fletcher  patents,  and  the  Boyle 
patent,  and  Wyberd's  alleged  prior  invention,  and  the  McKen- 
zie  reflector,  which  latter  I  have  had  before  me  in  several  of 
the  cases,  and  which  amounted  to  nothing. 

The  plaintiff  commencced  making  daylight  reflectors  in 
March,  1857.  He  flrst  gave  his  attention  in  May,  1858,  to 
the  idea  of  improvements  in  night  light  reflectors,  which 
should  include  a  glass  lining,  and  the  use  of  gas,  and  embody 
the  other  principal  features  now  found  in  his  patents.  He 
•embodied  those  improvements  and  features  in  a  practical 
working  reflector  in  the  first  half  of  November,  1858.  He 
began  immediately  to  make  and  sell  to  the  public  like  reflect- 
ors. Following  the  granting  of  his  patent,  he  went  largely 
into  the  business,  and  has,  in  the  succeeding  years,  carried  it 
on  successfully,  so  far  as  introducing  his  reflectors  into  general 
nse  is  concerned,  and  has  made  it  his  only  business.  He  has 
asserted  his  exclusive  right  in  every  reasonable  method,  and, 
^  since  the  the  reissues  of  his  patent  were  granted,  he  has  given 
no  rest  to  those  who  were  infringing  his  rights.    It  is  n^^t 
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until  since  the  reissues  that  any  infringements  seem  to  have 
seriously  interfered  with  his  business.  The  improvements 
embodied  in  his  patents  enable  the  brilliant  light  of  gas  to 
be  used  in  its  most  eflTeetive  way  to  illuminate  objects  under- 
neath the  source  of  light.  The  practical  results  of  those  im- 
provements are  familiar  to  every  one,  and,  on  the  evidence 
before  me,  are  due  to  the  inventive  genius  and  energy  and 
perseverance  of  the  plaintiflf.  The  defendants  have  infringed 
with  full  knowledge  of  the  plaintiff 's  patents,  and  of  the 
claims  asserted  by  him  thereunder,  and  he  is  entitled  to  be 
protected  by  an  injunction.  The  changes  he  made  from  pre- 
vious arrangements  may  have  been  small  to  appearance,  but 
they  were  such  changes  as  produced  practical  success  in  what 
was  before  substantially  useless.  The  Fletcher  arrangement 
was  worthless  until  the  source  of  the  rays  of  light  "was  placed 
below  the  lower  reflecting  surface.  The  Boyle  arrangements 
amounted  to  nothing,  as  a  practical  accomplishment  of  the 
purposes  set  forth  by  the  plaintiff  in  his  patents.  The  defend- 
ants accomplish  the  purposes  so  set  forth  in  respect  to  the  first 
claim  of  No.  8826,  and  in  the  way  specified  in  said  claim,  no 
less  by  modifying,  as  they  have  done,  the  color  of  the  upper 
reflecting  surface,  than  if  they  had  not  so  modified  it.  So, 
too,  they  accomplish  the  purposes  so  set  forth  in  respect  to 
that  claim,  and  in  respect  to  the  second  claim  of  No.  3827, 
and  in  the  way  specified  in  said  claims,  notwithstanding  the 
modifications  they  have  made  in  regard  to  the  reflecting  sur- 
face and  the  metallic  body.  Notwithstanding  such  modifica- 
tions, the  metallic  body  encloses,  supports  and  protects  the  in- 
ternal glass  lining  which  is  applied  to  such  metallic  body,  and 
the  source  of  the  rays  is  below  the  lower  refiecting  surface, 
and  no  part  of  the  metallic  body  intercepts  any  of  such  rays, 
and  the  reflector  is  handled  as  a  unit,  and  is  supported  wholly 
from  above,  and  the  glass  lining  is  applied  in  sections.  It 
makes  no  difference,  in  regard  to  these  particulars,  whether 
the  reflecting  surface  behind  the  glass  is  made  a  thin  reflect- 
ing film  applied  to  the  back  of  the  glass,  so  as  to  make  it 
possible,  in  places,  to  remove  the  metal  of  the  metallic  body. 
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or  whether  such  reflecting  surface  is  the  inner  surfiu^  of  the 
metallic  body.  In  each  case  the  glass  performs  the  offices  of 
increasing  the  reflection  and  protecting  the  reflecting  surface 
from  being  scratched  or  tarnished.  In  each  case  the  metallic 
body,  aside  from  reflecting,  performs  the  same  functions  of 
enclosing,  supporting  and  protecting,  in  the  same  way,  the  in- 
ternal glass  lining.  A  silvery  coating,  applied  to  glass,  as  a 
reflecting  surface,  was  a  known  equivalent  for  the  bright  sur- 
face of  a  metallic  body  behind  glass,  as  a  reflecting  surface,  the 
reflection  in  each  case  being  made  through  the  glass;  and 
there  is  nothing  in  the  plaintifi^'s  patents  which  restricts  him 
to  the  nse  of  the  latter,  as  distinguished  from  the  former. 

I  have  attentively  considered  all  the  questions  involved 
in  this  motion.  I  doing  this,  I  have  examined  all  the  papers 
now  to  be  found  on  the  files  of  this  Court,  in  all  the  suits 
brought  therein  on  the  plaintiff's  patents,  for  the  purpose  of 
satisfying  myself  that  I  have  allowed  no  point  to  escape  my 
notice.  As  against  the  prior  patents  referred  to,  the  strength 
imparted  to  the  plaintiff's  patents,  by  the  fact  that  his  reissues 
of  1870  were  granted,  notwithstanding  the  existence  of  such 
prior  patents,  is  sustained  by  a  review  of  the  questions  in- 
volved, on  principle.  As  against  Wyberd's  alleged  prior  in- 
vention, the  result,  as  to  the  Baltimore  matter,  shows  how 
little  to  be  relied  on  is  ex  parte  testimony  which  is  brought 
as  to  such  invention.  I  have  said  nothing  more  as  to  the 
alleged  prior  invention  of  Doyle,  because,  although  it  was  re- 
ferred to,  it  was  not  pressed  on  this  motion,  and  I  now  allude 
to  it  only  as  a  part  of  the  history  of  the  litigation  on  the 
plaintiff's  patents,  for  the  purpose  of  saying,  that,  although, 
heretofore,  in  some  of  the  cases,  it  occupied  a  large  share  of 
my  time  and  attention,  and  although  Doyle  may  have  come 
to  believe  in  the  existence  of  the  alleged  fSu^ts  to  which  he 
testified,  and  although  others  may  honestly  have  been  in- 
duced to  sustain  him,  I  came  to  the  undoubting  conclusion, 
on  the  evidence,  that  such  alleged  facts  had  no  foundation  in 
truth. 

My  observations  have  been  extended  to  great  length,  but 
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I  deemed  nothing  less  to  be  properly  commensurate  with  the 
importance  to  the  parties,  of  the  questions  involved,  and  the 
earnestness  and  ability  with  which  the  views  on  the  part  of 
the  defendants  were  urged. 

The  motion  to  dissolve  the  injunction  is  denied. 

JSdtoin  W.  Staugkton  and  Miles  B.  Andrus^  for  the 
plaintiff. 

Samuel  S.  Fisher ^  Samuel  A.  Duncan^  Frederic  27".  Betts^ 
Sdomon  J.  Oordon  and  Dcmiel  S.  Riddle^  for  the  de- 
fendants. 


James  Barker  vs.  William  B.  WnrrE. 

Under  g  20  of  the  iotemal  revenue  Act  of  June  30th,  1864,  as  amended  by  §  9  of 
the  Act  of  July  13th,  1866,  (U  U,  8,  Stat,  at  Large,  104,)  an  aaseeaor  has  power 
to  make  a  Bupplemeotary  aasesdment,  increaaing  the  amount  of  tax  to  be  paid 
by  a  distiller  for  a  given  month,  even  though  the  return  made  by  the  distiller 
for  such  month  was  correct,  and  the  cause  of  the  re-assessment  is  a  mistake 
made  by  such  assessor  in  the  first  assessmenty  and  the  amount  of  tax  first  as- 
sessed was  paid. 

But^  where  the  tax  re-assessed  is  paid  under  protest  and  a  suit  is  brought  to 
recover  it  back,  the  re-assessment  cannot  be  upheld,  unless  it  is  shown  that 
the  assessor,  before  making  the  re-assessment,  determined  that  an  error  had 
been  committed  in  the  first  assessment^  the  record  of  the  re-assessment  not 
being  evidence  of  that  fact 

(Before  SniFMAir,  J.,  Southern  District  of  New  York,  February  Idth,  1874.) 

Shiphan,  J.  This  action  is  brought  to  recover  the  sum  of 
$8,778  73,  being  a  tax  paid  by  the  plaintiff,  under  compulsion 
and  protest,  to  the  defendant,  as  collector  of  the  6th  Internal 
Eevenue  District  of  New  York. 

Not  long  after  the  Act  of  July  20th,  1868,  (16  (T.  S.  Stat. 
otLarge^  125,)  was  passed,  the  plaintiff  entered  upon  the  busi- 
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nesB  of  a  distiller,  and,  in  October,  November,  and  December, 
1868,  and  February,  1869,  made  the  returns  to  the  assessor  re- 
quired by  the  statute.  The  assessor  made  an  assessment  for 
these  months,  and  returned  to  the  collector  a  duly  certified 
list  or  lists  containing  said  assessment,  which  was  paid  by  the 
plaintiff.  Subsequently,  in  July,  1869,  the  assessor  made, 
under  instructions  from  the  Commissioner  of  Internal  Rey- 
enue,  a  supplementary  assessment  for  said  months,  increasing- 
the  tax  for  October  and  November,  and  decreasing  it  for  one 
or  both  of  the  other  months.  There  was  a  total  increase  of 
$3,773  73.  It  is  conceded  that  the  returns  of  the  distiller 
were  correct.  The  re-assessment  was  made  in  consequence  of 
the  belief  of  the  Commissioner  of  Internal  Kevenue  that  the 
original  assessments  upon  said  returns  were  erroneous,  through 
a  mistake  of  the  assessor.  Whether  that  belief  was  well  or 
ill  founded,  does  not  now  appear. 

The  plaintiff  proved  that  he  paid  the  assessment  originally 
made  by  the  assessor,  and  contained  in  the  first  list  returned 
to  the  collector,  that  he  paid,  under  constraint  and  protest, 
the  re-assessment,  and  appealed  to  the  Commissioner  of  In- 
ternal Revenue,  which  appeal  was  denied,  and  that  this  action, 
to  recover  the  amount  last  paid,  was  brought  in  due  season, 
and  here  rested  his  case.  The  Government  was  able  to  show 
simply  the  re-assessment  made  by  the  assessor,  and  duly  cer^ 
tified  to  the  collector,  but  did  not  show  wherein  the  error  in 
the  first  assessment  consisted,  or  that  it  was  ever  determined 
or  ascertained  that  there  was  an  error. 

Upon  these  facts,  thus  proved,  two  questions  have  been 
discussed  :  (1.)  Where  the  taxpayer  has  made  a  correct  return, 
and  the  assessor  has  made  an  incorrect  assessment  thereon^ 
which  has  been  paid,  has  the  assessor,  under  the  statute,  power 
to  make  a  supplementary  assessment  ?  The  decision  of  this 
question  depends  upon  the  construction  to  be  given  to  section 
20  of  the  Act  of  June  30th,  1864,  as  amended  by  section  9 
of  the  Act  of  July  13th,  1866,  (14  U.  S.  Stat,  at  Large,  104,) 
which  is  as  follows :  '^  And,  in  case  it  shall  be  ascertained  that 
the  annual  list,  or  any  other  list,  which  may  have  been,  or 
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which  shall  hereafter  be,  delivered  to  any  collector,  is  imper- 
fect or  incomplete,  in  consequence  of  the  omission  of  the 
names  of  any  persons  or  parties  liable  to  tax,  or  in  conseqaence 
of  any  omission,  or  understatement,  or  undervaluation,  or 
false  or  fraudulent  statement  contained  in  any  return  or  re- 
turns made  by  any  persons  or  parties  liable  to  tax,  the  said 
assessor  may,  from  time  to  time,  or  at  any  time  within  fifteen 
months  from  the  <time  of  the  passage  of  this  Act,  or  from  the 
time  of  the  delivery  of  the  list  to  the  collector  as  aforesaid^ 
enter  on  any  monthly  or  special  list  the  names  of  such  persons, 
or  parties  so  Omitted,  together  with  the  amount  of  tax  for 
which  they  may  have  been,  or  shall  become,  liable,  and  also 
the  names  of  the  peraons  or  parties  in  respect  to  whose  re- 
turns, as  aforesaid,  there  has  been  or  shall  be  any  omission, 
undervaluation,  understatement,  or  false  or  fraudulent  state- 
ment, together  with  the  amounts  for  which  such  persons  or 
parties  may  be  liable,  over  and  above  the  amount  for  which 
they  may  have  been,  or  shall  be,  assessed  upon  any  return  or 
returns  made  as  aforesaid,  and  shall  certify  or  return  said  list 
to  the  collector,  as  required  by  law.  And  all  provisions  of 
lav7  for  the  ascertainment  of  liability  to  any  tax,  or  the  assess- 
ment or  collection  thereof,  shall  be  held  to  apply,  as  far  as 
may  be  necessary,  to  the  proceedings  herein  authorized  and 
directed."  It  is  claimed  that  this  section  confers  upon  the 
assessor  power  to  make  a  supplementary  list  and  assessment, 
only  in  case  there  l\as  been  an  omission  in  the  original  list  of 
the  name  of  the  person  liable  to  tax,  or  in  case  the  taxpayer 
has  himself  made  an  omission,  or  understatement,  or  underval- 
uation, or  false  or  fraudulent  statement  in  his  return ;  and  that, 
when  the  person  liable  to  tax  has  made  an  entirely  correct  re- 
turn, and  the  assessor  has  made  an  assessment  thereon,  the 
assessor  is/uncttcs  officio^  and  has  no  power  to  correct  his  own 
errors  in  his  list  or  assessment.  If  this  construction  is  the 
correct  one,  the  statute  has  omitted  to  provide  any  remedy 
for  the  mistakes,  errors,  or  frauds  of  the  assessor.  The  assess- 
ment of  taxes  upon  distillers,  under  the  internal  revenue  Acts^ 
requires  care,  an  accurate  knowledge  of  the  statutes,  and  some- 
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what  difficult  arithmetical  computations.     An  error  might 
easily  be  made  i)j  an  honest  assessor,  which  ought  to  be  cor- 
rected.   If  he  has  no  power  to  do  it,  the  Act  is  seriously  im- 
perfect.   I  do  not  think  that  such  imperfection  exists.     The 
statute  provides,  that,  if  the  original  list  is  imperfect,  or  in- 
complete, "  in  consequence  of  the  omission  of  the  name  of 
any  persons  or  parties  liable  to  tax,''  it  can  be  corrected. 
This  certainly  means  any  omission  of  the  name,  either  by 
reason  of  the  oversight  of  the  assessor,  or  of  the  neglect  of 
the  taxpayer  to  make  a  return.     The  omission  need  not  nec- 
essarily be  an  omission  arising  on  the  part  of  the  taxpayer, 
but  is  an  omission  from  any  cause  whatever.    The  Act  then, 
provides,  that,  if  the  list  is  incomplete,  by  reason  of  '•'  any  omis- 
sion or  understatement,  or  undervalution,  or  false  or  fraudu- 
lent statement  contained  in  any  return  or  returns,"  it  may  be 
corrected.    The  omission,  or  understatement,  or  undervalua- 
tion, mentioned  in  this  clause  of  the  Act,  is  not  necessarily 
limited  to  any  omission,  or  undervaluation,  or  understatement 
contained  in  a  return.     If  the  incompleteness  resulted  from 
any  omission,  or   understatement,  or  undervaluation,  from 
whatever  source  it  arose,  or  from  whatever  cause  it  happened, 
the  power  is  given  to  correct ;  and  if  the  incompleteness  arose 
from  an  error  in  the  taxpayer's  return,  then  such  incomplete- 
ness may  be  supplied. 

But,  the  correctness  of  this  construction  still  further  ap- 
pears from  the  clause  of  the  section  following  the  one  already 
cited.  The  Act  provides,  that  the  assessor  may  enter  on  any 
monthly  or  special  list  the  names  of  such  persons  or  parties  in 
respect  to  whose  returns  there  has  been  an  omission,  etc.,  to- 
gether with  the  true  amounts  for  which  they  are  liable  to  tax. 
The  omission,  undervaluation  or  understatement  is  one  in  re- 
spect to  the  returns,  relating  to  or  growing  out  of  the  returns, 
and  not  necessarily  contained  in  the  returns  themselves.  The 
omission  or  understatement  is  one  made  either  in  the  returns 
by  the  distiller,  or  made  by  the  assessor  upon  or  in  respect  to 
the  returns. 

Again,  the  returns  contain  no  valuations,  but  a  sworn 
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statement  of  the  amount  of  pounds  or  gallons  of  materials  *^ 
used  for  the  purpose  of  producing  spirits,  and  the  number  of 
gallons  distilled,  placed  in  warehouse  or  sold.  The  valuations 
in  the  case  of  distillers'  assessments  are  made  by  the  assessor. 
He  determines  the  amount  of  the  tax  which  ought  to  be  as- 
sessed in  accordance  with  the  prescribed  method  of  computa- 
tion. There -can,  ordinarily,  be  no  undervaluation  in  the  dis- 
tiller's returns,  although  there  may  be  omissions,  or  under- 
statements, or  false  and  fraudulent  statements.  The  under- 
valuation, so  far  as  distillers  are  concerned,  is  an  erroneous 
computation  which  the  assessor  has  made  upon  or  in  respect 
to  the  facts  stated  in  the  return,  or  an  undervaluation  growing 
out  of  a  false  or  fraudulent  statement  contained  in  the  return. 
In  either  event,  the  word  has  reference  to  the  assessor's,  and 
not  to  the  distiller's  acts. 

.  I  am  thus  led  to  the  conclusion  that  the  assessor  has  power, 
within  the  time  prescribed  by  the  Act,  in  case  of  any  error 
committed  by  himself  in  his  original  assessment,  to  make  a 
supplementary  assessment  and  list,  giving  the  true  amount  for 
which  the  distiller  is  liable  over  and  above  the  amount  pre- 
viously assessed. 

(2.)  The  second  point  is,  whether  the  re-assessment  is  pre- 
sumed to  be  correct,  without  affirmative  proof,  on  the  part  of 
the  Government,  that  there  was  an  error  in  the  original  assess- 
ment, or,  at  least,  without  affirmative  proof  that,  prior  to  the 
re-assessment,  it  had  been  ascertained  by  the  assessor  that  there 
was  such  error. 

The  assessor  derives  his  power  to  make  a  re-assessment 
solely  from  the  fact  that  it  has  been  ascertained  that  the  pre- 
vious list  was  incomplete,  in  consequence  of  omissions,  under- 
valuations or  understatements.  The  existence  of  this  fact  is 
necessary  to  give  him  authority  to  make  the  re-assessment. 
If  the  fact  does  not  exist,  he  has  no  jurisdiction.  The  assessor, 
before  he  can  make  a  new  assessment,  must  investigate  and 
ascertain,  at  least  to  his  own  satisfaction,  that  the  previous 
assessment  is  incorrect.  It  is  not  to  be  presumed,  from  the 
act  of  the  assessor  in  making  a  new  assessment,  that  he  had 

TOL.  XI. — 29 


450  SOUTHERN  DISTRICT  OF  NEW  YORK, 

Barker  v.  White. 

ascertained  that  there  was  an  error  in  the  prior  assessment ; 
for,  the  existence  of  a  fact  necessary  to  give  an  officer  anthor- 
itj  to  act,  mast  always  be  affirmatively  shown.  The  rnle, 
omnia  pr(B9umufUur  esse  rite  acta^  does  not  apply  to  the  facts 
necessary  to  give  the  Goart  jurisdiction.  {King  y.  AU  Saints^ 
1  Manning  <6  Rylandy  663.)  When  an  officer  has  authority 
to  act,  he  will  be  presumed  to  act  correctly ;  but,  where  the 
existence  of  a  fact  is  necessary  to  give  him  authority,  that  &ct 
must  be  proved.    {liudd  v.  Johnson^  6  Zittelly  19.) 

The  distiller  makes  out  his  prima  facie  case  by  showing 
that  he  paid  the  original  assessment  for  the  same  months  for 
which  he  was  re-assessed,  and  by  showing  his  payment  of  the 
re-assessment  under  compulsion,  •his  appeal,  and  the  fact  that 
he  brought  his  suit  within  the  proper  time  after  the  appeal 
was  taken.  The  Government,  to  establish  a  defence,  cannot 
rely  solely  upon  the  record  of  a  re-assessment,  but  should  prove 
the  jurisdictional  fact  necessary  to  exist  in  order  to  enable  the 
assessor  to  make  a  re-assessment.  That  jurisdictional  fact  is, 
in  my  opinion,  the  determination  or  the  decision  of  the  assessor 
that  an  error  had  been  committed.  In  this  case,  by  reason  of 
the  death  of  the  assessor,  or  from  some  other  cause,  it  is  not 
in  the  power  of  the  Government  to  show  either  the  supposed 
error  in  the  original  assessment,  or  that  the  assessor  ever  ascer- 
tained that  any  error  existed. 

In  the  absence  of  any  evidence  on  the  part  of  the  United 
States,  except  the  record  of  the  re-assessment,  let  judgment  be 
entered  for  the  plaintiflT,  to  recover  $3,773  73,  with  interest 
from  the  date  of  payment. 

Thomas  Marla/ndj  for  the  plaintiff. 

John  A.  Ooodlett^  {Assistant  District  Attorney^)  for  the 
defendant. 
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In  re  The  Surplus  and  Eeknakts  of  the  Pbooeeds  of 

THE  Ship  Edith. 

The  statute  of  the  State  of  New  York,  {AcU  o/1862,  chap,  482,  jd.  966,)  purport- 
ing to  give  liens  on  vessels  in  certain  cases,  is  nnconstitntional  and  void,  so 
far  as  it  attempts  to  g^ye  a  remedy  for  the  enforcement  of  maritime  contracts 
which  is  not  according  to  the  conrse  of  the  common  law.  The  remedy  in  rtm 
which  it  gives  is  not  a  common  law  remedy. 

Not  only  is  the  remedy  which  such  statute  gives  void,  but  the  lien  which  it  pur- 
ports to  give  is  not  valid. 

If  the  State  statute  could  be  held  valid,  the  discharge  of  the  vessel  from  arrest 
on  giving  a  satisfactory  bond,  as  therein  provided,  terminates  the  lien. 

The  lapse  of  six  months  after  the  debt  is  contracted  also  terminates  the  lien 
which  the  statute  attempts  to  give. 

A  contract  for  repiurs  done,  or  for  supplies  furnished,  to  a  vessel  is  a  maritime 
contract,  of  which  Courts  of  Admiralty  have  jurisdiction,  whether  such  vessel 
be  foreign  or  domestic. 

But,  according  to  the  uniform  course  of  decision  in  the  Supreme  Court,  no  lien 
exists,  by  the  maritime  law,  on  a  domestic  vessel,  for  repairs  done  or  sup- 
plies furnished  to  her  in  her  home  port. 

Local  or  State  laws  cannot  confer  jurisdiction  upon  the  Courts  of  Admiralty; 
but,  where  the  subject-matter  is  a  maritime  contract,  whereof  the  Court  of 
Admiralty  has  jurisdiction,  it  seems  that  rights  may  exist,  under  or  by  force 
of  State  laws,  which,  in  dealing  with  the  rtm^  the  Court  of  Admiralty  would* 
recognize  in  fiivor  of  parties  intervening  for  their  interest  in  the  vessel. 

Where  the  Court  of  Admiralty  had,  by  the  maritime  law,  jurisdiction  of  the 
contract)  the  Court  of  Admiralty,  under  rules  of  practice  formerly  in  force,  re- 
cognized the  validity  of  liens,  not  maritime,  annexed  to  such  contract  by  the 
local  law,  and  gave  effect  thereto.  But^  that  no  maritime  lien  existed  for  sup-' 
plies  or  repairs  to  a  domestic  vessel,  in  her  home  port,  has  been  uniformly  de- 
clared, and  constantly  muntained,  by  the  Supreme  Court. 

Hie  cases  on  this  subject  reviewed. 

The  roles  prescribed  by  the  Supreme  Court,  as  to  process  in  Admiralty,  in  favor 
of  those  furnishing  supplies  and  materials,  and  the  changes  in  such  rules,  and' 
the  reasons  for  such  changes,  discussed  and  commented  upon. 

The  new  12th  Rule  in  Admiralty,  of  1872,  considered.  Whether  that  Rule,  in  so 
far  as  it  relates  to  supplies  and  repairs  to  a  domestic  vessel  in  her  home  port, 
imports  any  thing  more  than  that  the  material  man  may,  by  process  in  rtim^ 
acquire  a  lien  or  right  to  hold  the  vessel,  as  upon  mesne  process,  as  security 
for  the  debt  which  he  may  establish,  i^wert. 

That  Rule  does  not  necessarily  require  a  decision  that  a  contract  for  supplies  and-' 
materials  to  such  a  vessel  in  her  home  port  creates  a  maritime  lien. 
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Until  some  more  explicit  declaration,  by  the  Supreme  Coart,  of  an  intention  to 
rererse  their  former  nnmerous  decisions  on  this  subject,  those  decisions  must 
be  deemed  binding  upon  the  inferior  Courts. 

(Before  Woodecff,  J.,  Southern  District  of  New  York,  February  l»th,  1874.) 

"Woodruff,  J,  The  ship  Edith  was  heretofore  sold  under 
and  by  virtue  of  a  decree  of  the  District  Court  in  Admiralty, 
and,  after  satisfying  from  the  proceeds  certain  claims  of  the 
libellants  and  their  costs,  &c.,  there  remained  in  tlie  registry 
of  the  Court  the  sum  of  $31,176  82,  subject  to  distribution 
among  claimants.  The  appellants,  D.  Freeman  Poole  and 
others,  thereupon  presented  their  petition,  alleging  that  they, 
as  shipwrights,  had  made  repairs  npon  said  ship  and  furnished 
materials ;  and,  claiming  that  they  had  a  lien  upon  the  ship 
therefor,  they  asked  that  their  said  claim  be  paid  out  of  such 
proceeds.  Their  petition  and  claim  was  resisted  by  Daniel 
Tyler,  a  mortgagee  of  three  fourth  parts  of  the  ship,  to  whom 
was  due  a  sum  which,  after  the  payment  of  another  mortgage 
on  one-half  of  the  vessel,  exceeded  the  residue  of  such  surplus 
proceeds,  and  by  John  Sedgwick,  the  assignee  in  bankruptcy 
of  Charles  Carow,  the  owner  of  the  ship.  There  was  some 
controversy  between  Tyler  and  the  said  assignee,  as  to  their 
relative  rights ;  but  the  decision  of  the  Court  thereupon  is  not 
appealed  from  by  either  of  them,  and  need  not  be  further 
noticed.  The  Court  held  and  decided,  (5  Beriedict,  4:32,)  that 
the  petitioners,  Poole  and  others,  had  no  lien  upon  the  ship, 
nor,  as  between  them  and  the  mortgagee  and  the  assignee  in 
bankruptcy,  any  title  to  such  surplus ;  and  it  was  therefore 
decreed,  that  such  surplus,  after  paying  such  mortgage  on  one- 
half,  be  divided  between  the  said  mortgagee  Tyler  and  such 
assignee  in  proportions  deemed  to  be  according  to  their  re- 
spective rights  as  between  themselves.  The  petitioners,  Poole 
and  others,  being  thus  excluded  from  any  share  in  said  sur- 
plus, have  appealed  to  this  Court. 

The  ship  Edith  was  a  domestic  vessel.  Her  owner  resided 
in  the  city  of  New  York.  The  repairs  in  question  were  done 
by  the  petitioners,  and  the  materials  therefor  were  furnished 
to  the  ship,  while  she  was  lying  in  navigable  waters  in  the 
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port  of  New  York,  by  order  of  her  master  and  her  owner,  in 
the  month  of  0  uly,  1870.  The  petitioners,  in  their  petition, 
set  up  no  other  ground  of  claim ;  but,  in  the  proofs  that  were 
taken,  it  appeared  that  the  petitioners,  after  the  repairs  were 
made,  attempted  to  claim  and  enforce  a  lien  therefor  under  a 
statute  of  the  State  of  New  York,  in  pursuance  of  which  they 
caused  an  attachment  to  be  issued  to  the  sheriff*  of  the  city 
and  county  of  New  York,  who,  by  virtue  thereof,  seized  the 
ship.  Thereupon  a  *'  satisfactory  "  bond  was  given  by  or  on 
behalf  of  her  owner,  as  permitted  by  that  statute,  and  the  ship 
was  discharged  from  custody  and  from  the  said  attachment. 
An  action  was  then  brought  upon  the  said  bond,  which  is  now 
pending  and  undetermined  in  the  State  Court.        / 

I.  Independent  of  the  technical  objection,  that  the  peti- 
tioners did  not  come  to  the  Court  alleging  in  their  petition 
any  lien  upon  the  ship  acquired  under  the  statute  of  the  State 
of  New  York,  their  proceedings  to  enforce  a  lien  under  the 
State  law  will  not  avail  anything  in  this  case  against  the 
claim  of  the  mortgagee. 

1st.  The  cases  of  In  re  Josephine^  (39  Jf.  P".,  19,)  and 
Brookman  v.  Hamill^  (43  iS.,  554,)  under  the  authority  of 
TTie  Mo8€8  Taylor^  (4  Wallace.  411,)  and  The  Sme  v.  Trevor ^ 
{Id.y  555,)  must  be  regarded  as  settling,  for  the  present,  at 
least,  that  the  statute  of  New  York  in  question,  {Acts  of  the 
Legislature  of  iT.  Z".,  of  1862,  cJiap.  482,  j?.  956,)  so  far  as  it 
attempts  to  give  a  remedy  for  the  enforcement  of  maritime 
contracts,  which  is  not  according  to  the  course  of  the  common 
law,  is  unconstitutional  and  void,  and  that  the  remedy  given 
by  that  statute  is  not  a  common  law  remedy. 

2d.  It  is  claimed  that  those  decisions  should  be  confined 
to  the  mere  proposition,  that  the  manner  of  enforcing  the  lien 
therein  attempted  to  be  given  is  unconstitutional  and  void, 
but  that  the  lien  given  by  the  statute  is,  nevertheless,  a  valid 
lien.  !N either  the  language  of  the  cases  nor  other  reasons 
warrant  any  such  distinction.  The  grounds  of  those  decisions 
forbid  it.  The  lien  which  is  to  be  created  under  the  New 
York  statute  and  the  manner  of  enforcing  it  cannot  be  thus 
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separated.  The  statute  was  an  attempt,  (so  far  as  maritime 
contracts  were  embraced  therein,)  to  take  jurisdiction  from  the 
Courts  of  Admiralty,  and  prescribe  a  new  incident  to  such 
contracts,  and  enforce  the  right  conferred  by  a  proceeding 
strictly  i7i  rem.  If,  by  the  rules  and  principles  of  maritime 
law,  as  administered  in  Courts  of  Admiralty,  and  governing 
its  jurisdiction  and  the  exercise  thereof,  a  lien  already  existed 
in  virtue  of  the  contract,  then,  separate  and  distinct  from  the 
provisions  of  the  statute  for  enforcing  it,  which  are  thus  con- 
ceded to  be  void,  the  supposed  lien  obtains  no  force  or  validity 
from  the  statute.  In  that  respect,  the  statute  is  an  idle  and  use- 
less declaration.  K,  by  the  rules  and  principles  governing 
Courts  of  Admiralty,  no  such  lien  exists,  then  the  attempt 
to  control  the  Courts  of  Admiralty,  and  so  interfere  with 
their  administration,  by  attempting  to  create  new  maritime 
liens  not  known  or  recognized  in  those  Courts,  and  which 
affect  the  rights  of  parties  there  who  rely  upon  the  law  mari- 
time in  their  dealings,  may  be  deemed  liable  to  all  the  objec- 
tions which  induced  the  decisions  to  which  I  have  referred. 
If  the  lien  exists  as  the  creature  of  the  State  law,  how  is  it  to 
be  executed  ?  Strike  out  the  mode  of  proceeding  for  its  en- 
forcement prescribed  by  the  statute,  and  there  is  no  common 
law  mode  provided  by  which  the  State  Courts  can  give  it  any 
efficacy.  And  the  moment  it  is  sought  to  enforce  it  as  a  lien 
in  the  Court  of  Admiralty,  it  proceeds  upon  the  idea  that  the 
States  can  give  to  those  Courts  jurisdiction  not  known  or  per- 
taining to  them  under  the  Constitution  and  laws  of  the  United 
States,  or,  at  least,  can  introduce  into  those  Courts  new 
rules  of  decision,  and  establish  priorities  not  known  to  the 
maritime  law — ^priorities  which,  as  against  persons  who  may 
have  other  and  recognized  maritime  liens,  would  be  in  direct 
conflict  with  the  maritime  law. 

In  its  bearing  upon  this  point,  the  dissenting  opinion  of 
Chief  Justice  Taney,  in  Taylor  v.  Carryl,  (20  Haw.^  600,) 
concurred  in  by  Justices  Wayne,  Grier  and.  Clifford,  is  very 
significant.  Though  not  deemed  by  the  majority  of  the  Court 
to  meet  the  grounds  on  which  their  opinion  was  placed  in  that 
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particular  case,  it  is  an  able  and  convincing  maintenance  of 
the  Courts  of  Admiralty  and  the  Admiralty  law,  against  any 
modification  of  their  authority  or  rales  of  decision  by  the 
States. 

The  consideration  of  this  case  will,  therefore,  raise  the 
question,*  whether  the  petitioners  had  a  lien  upon  the  ship  by 
the  maritime  law ;  and  the  conclusion  on  that  subject  is  that 
they  had  not,  as  will  be  herein  more  fully  stated.  But,  it  is 
equally  clear,  that  the  contract  for  repairs  and  materials  is  a 
maritime  contract,  of  which  Courts  of  Admiralty  have  juris* 
diction.  The  question  whether  the  States  can,  by  statute, 
annex  to  a  maritime  contract  any  lien  on  the  vessel  not  known 
to  the  maritime  law,  and  whether  the  Court  of  Admiralty 
ought  to  recognize  and  enforce  it,  has  been  very  much  dis- 
cussed, as  will  hereafter  be  seen.  The  language  used  by  Mr. 
Justice  CliiFord  in  The  Belfast^  (7  WaUace^  at  p.  646,)  and 
repeated  in  Leon  v.  Oalcercm^  (11  iS.,  185, 192,)  imports  that, 
although  the  contract  be  maritime,  yet,  if  there  be  no  lien  in- 
cident thereto  by  the  maritime  law,  the  States  may,  by  stat- 
ute, give  a  lien,  if  their  legislation  do  not  amount  to  a  regula- 
tion of  commerce,  and  they  may  provide  for  enforcing  such 
lien.  The  case  last  named  may  be  deemed  to  illustrate  this. 
There  the  claim  was  for  wages  of  mariners.  It  was  founded 
on  not  only  a  maritime  contract,  but,  by  the  law  maritime,  a 
contract  out  of  which  arose  a  lien  on  the  vessel.  The  Su- 
preioie  Court  nevertheless  sustained  a  suit  in  personam^  in  the 
State  Court,  under  the  laws  of  Louisiana,  in  which  writs  called 
**  writs  of  sequestration  "  were  issued  and  levied  on  the  ves- 
sel, as  a  security  to  respond  to  the  judgment  which  the  plaint- 
iff might  recover  against  the  owner  of  the  vessel,  as  defend- 
ant in  the  suit.  The  Court  say,  that  the  mariners  had  a  right 
to  proceed  inpereoncrni^  in  the  State  Court,  against  the  owner, 
and  that  such  a  writ,  when  duly  issued  and  served  in  such  a 
case,  has  substantially  the  same  effect,  in  the  practice  of  the 
Courts  of  that  State,  as  an  attachment  on  me9ne  process,  in 
jurisdictions  where  a  creditor  is  authorized  to  employ  such  a 
process  to  create  a  lien  upon  the  property  of  his  debtor,  as  a 
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Becnrity  to  respond  to  his  jadgment ;  and  the  right  to  obtain 
a  lien  by  foreign  attachment  under  the  State  law,  not  as  a 
maritime  proceeding  in  rem^  bat  as  a  means  of  obtaining 
security  for  the  debt  and  enforcing  its  payment,  seems  to  lie 
at  the  foundation  of  the  opinion  of  the  majority  of  the  Court 
in  Taylor  v.  Ca/rryl,  (20  IIow,^  683,)  above  adverted  to.    This 
furnishes  no  warrant  for  sustaining  the  lien  aUeged  to  hav^e 
been  given  by  the  law  of  the  State  of  New  York,  the  only 
mode  of  enforcing  which,  and  the  only  right  given  by  the 
statute  to  enforce  it  at  all,  is  a  proceeding  strictly  m  rem  and 
not  m  personam  /  and  that  is  void,  under  the  decisions  in  the 
cases  of  The  Mosea  Taylor  and  The  Hine  v.  Trevor^  above 
cited.    (See,  on  this  point,  the  cases  of  In  re  Joeephme^  39  -^ 
y.,  19,  and  Brookmam.  v.  HamiUy  43  N.  Y.j  554.)    That,  in 
a  suit  in  personam,  property  of  the  debtor  may  be  attached 
under  State  laws,  and  held  to  satisfy  the  judgment  which  may 
be  recovered,  whether  the  property  be  a  ship,  or  property  in 
any  other  form,  may  not  be  doubtful,  {Taylor  v.  Carrylj  20 
Sow. J  583  ;  Zeon  v.  Oalcera/n,  11  Wailaoey  186 ;)  and,  that 
Courts  of  Admiralty,  where  the  rules  regulating  process  allow 
it,  may  authorize  process  in  rem  for  the  same  purpose,  will  be 
suggested  in  considering  the  meaning  and  effect  of  the  recent 
Hule  of  the  Supreme  Court,  hereinafter  mentioned. 

But,  it  may  well  be  doubted,  that  the  Supreme  Court  or 
Mr.  Justice  Clifford  meant  to  be  understood  to  hold  that  a 
State  may  annex  to  a  maritime  contract,  or  even  to  any  con- 
tract relating  to  a  ship^  a  lien  which  shall  operate  to  withdraw 
her  in  any  degree  from  the  operation  and  effect  of  the  law 
maritime,  by  which  Courts  of  Admiralty  are  governed,  and 
which,  by  the  Constitution,  they  are  authorized  and  are  bound 
•'to  administer,  or  which  shall  hinder  or  prevent  Courts  of  Ad- 
imiralty  from  dealing  with  the  ship  in  all  respects  according 
to  the  principles  of  the  Admiralty  law.  Can  the  States,  by 
their  statutes,  create  liens  which  shall  interfere  with  or  dis- 
turb thej)riorities  given  by  the  law  maritime  ?  If  they  can, 
then  power  to  maintain  and  administer  the  jurisdiction  and 
laws  of  the  Admiralty  has  not  been  conferred  upon  the  Gov- 
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ernment  of  the  United  States  and  its  Coarts.  For  illustra- 
tion, suppose  a  case  of  collision,  and  a  suit  against  the  ship  to 
recover  therefor,  in  the  Admiralty.  Can  the  States  create  liens, 
upon  which  any  party  may  intervene  by  cross  libel  or  other- 
wise, and  assert  a  priority  over  the  maritime  lien,  and  take,  as 
the  case  may  be,  the  whole  value  of  the  vessel  ?  Such  State 
liens  may,  perhaps,  be  good  as  against  the  owner,  who  was 
bound  by  the  contract ;  and  liens  may  arise,  in  suits  in  jper- 
sanamj  by  attachment  or  like  process,  but  they  must  be  held 
subject  to  the  maritime  law;  and  seizures  on  such  attach- 
ments may  operate  on  the  vessel  in  the  condition  in  which  she 
is  found,  and  hold  her,  subject  to  all  prior  liens,  as  security 
for  the  judgment  which  may  be  recovered. 

3d.  But,  independent  of  the  suggestions  already  made,  the 
statute  itself  under  which  the  petitioners  attempted  to  obtain 
a  lien,  is  fatal  to  any  maintenance  of  that  lien  as  the  creation 
of  that  statute.  The  attachment  which  the  statute  authorized 
having  been  issued,  and  the  vessel  seized,  a  '^  satisfactory  bond 
was  given,  under  the  State  law.  The  vessel  thereupon  was 
discharged  from  the  custody  of  the  sheriff  and  from  the  at- 
tachment." This  is  the  language  of  the  proof.  The  bond, 
here  referred  to,  and  prescribed  by  the  statute,  is  conditioned 
for  the  payment  ^^of  any  and  all  claims  and  demands  which 
shall  be  established  to  be  due  to  the  person  or  persons  in 
whose  behalf  such  warrant  was  issued,  and  to  have  been  a 
subsisting  lien  upon  such  vessel  pursuant  to  the  provisions  of 
this  Act,"  &c.,  &c. ;  and  the  12th  section  declares,  that,  upon 
the  giving  of  such  bond,  the  officer  issuing  the  attachment 
shall  discbarge  the  same,  and  that  thereafter  ^^  no  further  pro- 
ceedings against  the  said  vessel  so  seized  shall  be  had  under 
the  provisions  of  this  title,  founded  upon  any  demand  secured 
by  such  bond ; "  and,  by  sections  28  and  29,  it  is  provided, 
that,  where  the  creditor  has  taken  the  preliminary  steps  to 
acquire  a  lien,  the  owner  need  not  wait  until  the  vessel  has 
been  seized.  He  may  apply  to  the  officer,  and  give  such 
bond,  and  the  officer  shall  direct  that  the  said  lien  be  marked 
by  the  clerk  as  discharged,  ^'  and  the  same  shall  cease  to  be  a 
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lien  upon  such  yessel."  The  statute  itself,  therefore,  makes 
the  giving  of  bond  for  the  payment  of  the  daim  terminate 
the  lien.  The  bond  becomes  the  snbstitate  for  the  vessel. 
This,  in  mj  opinion,  ends  the  question  of  lien  under  or  by 
virtue  of  the  State  law.  The  petitioners,  setting  up  and 
claiming  under  this  statute,  must  accept  its  provisions,  with 
all  their  necessary  consequences ;  and,  when  the  owners  of  the 
Edith  gave  the  statute  bond  for  the  discharge  of  the  ship, 
there  was  an  end  to  their  lien  under  the  State  law.  It  doee 
not  affect  this  result,  that  the  bond  would  be  held  void,  as 
part  of  the  remedy,  under  the  decisions  above  cited.  The 
only  lien  the  petitioners  obtained,  by  virtue  of  the  statute, 
was  subject  to  be  defeated  by  the  giving  of  the  bond,  and  it 
was  thereby  defeated.  The  most  that  can  be  said  of  the  de- 
cisions declaring  the  bond  void  is,  that  the  whole  statute,  vi2. : 
the  attempted  creation  of  the  lien,  the  attachment  for  its  en- 
forcement, the  giving  of  the  bond,  and  the  remedy  thereon, 
are  all  so  connected,  under  the  statute,  that  they  all  fall  together 
under  the  one  condemnation. 

4th.  This  result  is  still  more  apparent  when  the  limitations 
inserted  in  the  New  York  statute  are  adverted  to.  They  make 
it  plain  that  it  was  not  the  intent  of  that  statute  to  create  a 
lien  upon  the  vessel  independent  of  the  prescribed  mode  of 
its  enforcement.  The  statute  did  not  declare  a  lien,  to  be  a 
continuing  lien,  and  to  be  availed  of  in  any  mode  known  to 
the  common  law.  The  precise  steps  to  make  the  declared 
lien  available,  and  the  only  mode  of  making  it  effective,  are 
pointed  out ;  and  it  is  expressly  declared  that  the  debt  shall 
cease  to  be  a  lien  at  the  expiration  of  six  months  after  the 
debt  was  contracted,  unless  at  that  time  the  ship  or  vessel 
shall  be  absent  from  the  port  at  which  such  debt  was  con- 
tracted, in  which  case  the  said  lien  shall  continue  until  the  ex- 
piration of  ten  days  after  such  ship  or  vessel  shall  return  to 
said  port.  The  proceeding  is  in  all  respects  summary.  With- 
in the  period  thus  limited,  a  warrant  must  be  issued  for  the 
seizure  of  the  vessel ;  advertisement  must  be  made  for  other 
claims ;  after  thirty  days,  if  the  owner  do  not  obtain  a  dis- 
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charge  of  the  vessel  by  giving  bond,  the  vessel  must  be  sold, 
and  the  proceeds  distributed  among  those  who  have  presented 
claims.  This  shows  the  nature  of  the  right  called  a  lien.  It 
is  inextricably  connected  with  the  means  provided  for  its  en- 
forcement ;  and,  they  being  void,  it  has  no  longer  anything  of 
value  or  force.  And  it  is  especially  clear,  that,  after  the  lapse 
of  six  months,  or  of  the  further  term  of  ten  days,  what  is 
called  the  Uen  ceases.  As  a  lien,  it  has  operated  to  hold  the 
vessel  for  that  period,  subject  to  be  taken  under  the  warrant. 
Then  it  has  performed  its  whole  office,  and,  by  the  very  words 
of  the  statute,  it  ceases.  After  that,  the  vessel,  if  it  be  held  at 
all,  is  held,  not  by  virtue  of  a  continuing  lien,  but  by  virtue 
of  process  and  seizure  whereby  it  becomes  a  security  for  the 
payment  of  claims  which  may  be  presented.  The  process  and 
seizure  and  authority  to  sell  being  adjudged  void,  nothing  re- 
mains to  the  creditor,  either  of  lien  or  security.  No  one 
would,  I  think,  claim  that,  where  no  warrant  was  issued  for 
the  seizure  and  sale  of  the  vessel,  the  lien  continued  beyond 
the  period  expressly  limited.  If  not,  then  a  void  proceeding 
provided  for  by  statute  is  no  better  than  taking  no  proceed- 
ing, and  the  lien  of  the  creditor  is  equally  at  an  end.  He 
stands  a  general  creditor  of  the  owner,  and  that  is  all.  In 
the  case  now  under  consideration,  this  limitation  is  &tal  to  the 
petitioners'  endeavor  to  maintain  a  lien  under  the  law  of  the 
State  of  New  York. 

II.  The  next,  and,  in  view  of  the  pendency  of  other  cases 
relating  to  the  subject,  the  most  important  question,  is, 
whether  the  petitioner  had  a  lien  independent  of  the  statute 
of  the  State  of  New  York ;  or,  in  another  form,  has  one  who 
makes  repairs  and  furnishes  materials  to  a  domestic  vessel  in 
her  home  port,  and  in  the  port  of  the  residence  of  her  owner, 
a  maritime  lien  upon  the  vessel  ? 

In  view  of  the  course  of  decision  in  the  Supreme  Court  of 
the  United  States  upon  that  question,  I  do  not  feel  at  liberty, 
in  this  Court,  to  inquire  whether,  in  such  case,  a  lien  was 
given  by  the  civil  law.  If  the  Supreme  Court  should  feel  at 
liberty  to  recall  the  decisions  heretofore  made  therein  upon 


460  SOUTHERN  DISTRICT  OF  NEW  YORK, 

In  re  The  Surplus  and  Remnants  of  the  Proceeds  of  the  Ship  Edith. 

the  qaestion,  and  treat  the  gnbject  as  open  to  inquiry  and  de- 
termination, according  to  the  rules  of  the  civil  law,  they  will 
do  60.    This  Court  is  bound  by  the  decisions  of  the  Supreme 
Court  as  they  now  stand.    It  will,  therefore,  be  sufficient  for 
the  purposes  of  this  case,  and  it  is  all  that  I  feel  at  liberty  to 
do,  to  state  the  course  of  decision  in  that  tribunal.    It  may, 
however,  tend  to  a  better  and  more  clear  understanding  of 
their  result,  if  I  suggest  that  they  recognize  a  distinction  be- 
tween the  requisites  to  maritime  or  Admiralty  jurisdiction,  and 
the  requisites  to  a  maritime  lien.     That  is  to  say,  that  the 
Courts  of  Admiralty  have  jurisdiction  of  all  maritime  con- 
tracts and  maritime  torts,  but  that  it  does  not  follow  that, 
in  all  cases  of  jurisdiction  of  the  contract  or  subject-matter, 
founded  on  its  nature,  as  maritime,  there  is  also  a  lien  upon 
the  ship  or  vessel.     The  recognition  of  such  a  distinction  by 
the  Supreme  Court  is  important  in  considering  the  meaning 
and  inference  to  be  assigned  to  the  decisions  and  opinions 
which  hold  the  contract  for  supplies  and  materials  to  a  vessel, 
though  in  her  home  port,  a  maritime  contract,  of  which  the 
Courts  of  Admiralty  have  jurisdiction.     The  inquiry,  there- 
fore, is,  in  each  case — does  the  contract  and  its  performance 
create  a  maritime  lien,  according  to  the  course  of  decision  in 
the  Supreme  Court  ? 

The  Supreme  Court,  in  1819,  in  The  G&neral  Smithy  (4 
WTieat.^  438,)  recognizes  the  distinction  above  adverted  to ; 
and,  while  it  is,  in  the  opinion  of  the  Court,  given  by  Mr.  Jus- 
tice Story,  distinctly  stated,  that  no  doubt  is  entertained  of 
the  jurisdiction  of  the  Admiralty  in  cases  of  material  men,  it 
is  with  unqualified  distinctness  held,  in  respect  to  repairs  and 
necessaries  in  the  port  or  State  to  which  the  ship  belongs, 
that  the  law  maritime  gives  or  implies  no  lien. 

In  The  St.  Jago  de  Cuba^  in  1824,  (9  Wheat,^  409,)  the  Court 
sustained  the  claim  of  those  who  had  furnished  materials  and 
supplies,  to  a  lien  on  the  vessel.  But  the  doctrine  of  The 
Oeneral  Smith  is  affirmed,  and  additional  reasons  given  there- 
for. The  decision  is  expressly  placed  on  the  ground  that  the 
owners,  by  their  conduct,  were  estopped  to  allege  that  she 
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was  a  domestic  vesael,  being  "  thus  precluded,  by  their  own 
act,  from  denying  her  foreign  character." 

In  1833,  the  Court,  in  Peyrova  v.  Howard^  (7  Peters,  324,) 
reassert  the  doctrine  of  The  Oeneral  Smith  in  the  very  terms 
of  the  opinion  in  that  case.  On  the  subject  of  the  jurisdiction 
of  the  Admiralty  over  our  navigable  rivers,  subsequent  cases 
correct  the  observations  n!iade  in  the  opinion  which  assume 
that  it  is  limited  to  the  ebb  and  flow  of  the  tide ;  but  that  has 
no  bearing  on  the  subject  now  under  consideration. 

In  1848,  Judge  Nelson,  giving  the  opinion  in  New  Jersey 
Stewra  Namgation  Co.  v.  Merchant^  JBanh^  (6  jETotu.,  344,) 
reasserts  the  doctrine,  that  there  is  no  maritime  lien  in  favor 
of  material  men  in  the  home  port,  as  held  in  The  Oeneral 
Smith;  and  it  may  be  worthy  of  notice  that  the  question 
chiefly  discussed,  and  on  which  the  Supreme  Court  were  di- 
vided, was,  whether  the  jurisdiction  of  the  Admiralty  was  even 
as  comprehensive  as  was  assumed  in  that  case. 

In  1857,  in  Peoples  Ferry  Company  v.  Beers,  (20  How., 
393,)  in  giving  the  opinion  of  the  Court,  that  the  ship-builder 
had  no  maritime  lien,  Mr.  Justice  Catron  strongly  reaffirms, 
of  repairs  and  materials,  that,  "where  the  owner  i? present, 
no  lien  is  acquired  by  the  material  man,  nor  is  any  where  the 
vessel  is  supplied  or  repaired  in  the  home  port." 

It  is,  perhaps,  necessary  to  the  full  history  of  the  subject 
to  state,  that,  while  the  existence  of  a  maritime  lien  for  mar 
terials  and  supplies  in  the  home  port  had  been  thus  frequently 
denied,  the  right  of  the  material  man  to  proceed  in  the  Ad- 
miralty in  remy  where  the  State  law  gave  him  a  lien  therefor, 
had  been  distinctly  allowed  by  the  12th  Rule  in  Admiralty, 
adopted  in  1844.  In  the  cases  above  mentioned,  the  power  to 
employ  the  process  of  the  Admiralty  to  enforce  such  liens  was 
admitted.  In  the  inferior  Courts,  the  right  had  been  recog- 
nized, and  the  lien  created  by  the  State  law  sustained.  The 
distinction  between  cases  in  which  the  cause  of  action  was  it- 
self within  the  Admiralty  jurisdiction,  and  the  cases  in  which 
the  Admiralty  had,  independent  of  the  local  law,  no  jurisdic- 
tion, may  not  always  have  been  attended  to.    But  where,  as 
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in  caae  of  repairs  and  supplies  to  a  vessel  even  in  the  home 
port,  the  contract  was  itself  deemed  maritime  in  its  nature, 
and  so  within  the  Admiralty  jurisdiction,  notwithstanding  the 
absence  of  a  maritime  lien,  it  was  not  deemed  beyond  the 
power  of  the  Admiralty,  having  acquired  jurisdiction  by  the 
nature  of  the  contract,  to  recognize  one  of  the  incidents  of  the 
contract,  although  create  by  the  local  law,  and,  in  administer- 
ing upon  the  subject-matter,  to  give  effect  to  the  lien  so  created. 

Thus,  in  The  General  Smithy  Judge  Story  says,  that  no 
lien  is  implied  unless  it  is  recognized  by  the  municipal  law 
of  the  State. 

Mr.  Justice  Thompson,  in  Peyroux  v.  Howard^  of  the  par- 
ticular contract  relied  on  in  that  case,  says :  ^^  It  is  a  maritime 
contract ;  and,  if  the  service  was  to  be  performed  in  a  place 
within  the  jurisdiction  of  the  Admiralty,  and  the  lien  given 
by  the  local  law,  *  *  *  it  will  bring  the  case  within  the 
jurisdiction  of  the  Court." 

In  Tfie  Steamboat  Orleans  v.  PheebuSy  (11  Pet.^  176,)  Mr. 
Justice  Story  limits  the  apparent  meaning  of  the  observation 
last  cited,  stating  that  the  local  laws  coald  not  confer  jurisdic- 
tion upon  the  Admiralty,  and  that  they  could  only  furnish 
rules  to  ascertain  the  rights  of  parties,  and  thus  assist  in  the 
administration  of  the  proper  remedies,  where  the  jurisdiction 
is  vested  by  the  laws  of  the  United  States.  Hence,  in  the 
case  then  before  the  Court,  the  cause  of  action  not  being  of 
maritime  jurisdiction,  the  existence  of  a  lien  by  the  State  law 
would  not  avail  the  libellants. 

So  also,  Mr.  Justice  Nelson,  in  Ths  New  Jersey  Steam, 
Nav.  Co.  V.  Merchxjmti  BamJc^  (at  p.  390),  apparently  over- 
looking, or,  at  least,  not  noticing,  the  distinction  stated  by 
Judge  Story,  states  that  jurisdiction  has  always  been  exercised 
by  the  Admiralty  Courts  in  this  country,  in  suits  by  ship 
carpenters  and  material  men,  for  repairs  and  necessaries  made 
and  furnished  to  ships,  whether  foreign,  or  in  the  home  port, 
if  the  municipal  laws  of  the  State  give  a  lien  for  the  work  and 
materials ;  and  he  cites  numerous  cases  from  the  District  and 
Circuit  and  Supreme  Courts. 
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Mr.  Justice  Catron,  however,  in  giving  the  opinion  in 
People^ %  Ferry  Co.  v.  BeevB^  noticing  the  fact  that  District 
Courts  have  recognized  the  existence  of  Admiralty  jurisdic- 
tion in  rem  against  a  vessel  to  enforce  a  carpenter's  bill  for 
work  and  materials  furnished  in  oonstructi/ng  ity  in  cases 
where  a  Hen  had  been  created  by  the  local  law,  {e.  y.,  Head  v. 
Bull  of  a  Jfew  Brig,  1  Story,  244;  Davis  v.  A  New  Brig, 
OUpin^a  R.,  473;  Id.,  636;  Ludington  y.  The  Nucleus,  2 
Am.  Zaw  Journal,  563,)  adds :  "  Thus  far,  however,  in  our 
judicial  history,  no  case  of  the  kind  has  been  sanctioned  by 
this  Court."  This,  it  will  be  observed,  was  said  of  a  case  of 
the  building  of  a  vessel,  which  the  Court  held  was  not  a  case 
within  the  jurisdiction  of  the  Admiralty,  that  the  jurisdiction 
depended  upon  the  nature  of  the  contract,  and  that  a  contract 
for  the  building  of  a  vessel  is  not  maritime. 

After  this  decision,  and,  as  explained  in  the  opinion  of  the 
Court  in  Magtdre  v.  Card,  (21  Howard,  251,)  «  so  bs  to  take 
from  the  District  Courts  the  right  of  proceeding  in  rem  against 
a  domestic  vessel  for  supplies  and  repairs,  which  had  been 
assumed  upon  the  authority  of  a  lien  given  by  State  laws  it 
being  conceded  that  no  such  lien  existed  according  to  the 
Admiralty  law,"  the  Supreme  Court,  by  the  amended  12th 
Rule,  to  take  eflFect  May  Ist,  1859,  provided  for  proceedings 
in  rem  or  in  personam,  in  suits  by  material  men  for  repairs  or 
supplies  to  a  foreign  vessel ;  and  for  proceedings  in  personam 
but  not  in  rem,  in  cases  of  domestic  ships,  lor  supplies,  re. 
pairs,  or  other  necessaries." 

By  the  course  of  decision  down  to  that  time,  above  re- 
ferred to,  the  Supreme  Court  aflSrmed,  that  the  contract  for 
repairs  and  supplies  to  a  vessel  is  a  maritime  contract,  and 
within  the  jurisdiction  of  the  District  Courts,  as  Courts  of 
Admiralty ;  that  the  contract  for  supplies  and  repairs  to  a  for- 
eign vessel  is  attended  by  a  maritime  lien  in  favor  of  the  mar 
terial  man  or  repairer,  as  an  incident  to  the  contract,  which 
would  be  enforced  in  the  Admiralty ;  that  the  contract  for 
supplies  and  repairs  to  a  domestic  vessel  in  her  home  port  is 
attended  by  no  such  incident ;  that  no  maritime  lien  is  im- 
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plied  therein  or  created  thereby ;  and  that,  although  the  Ad- 
miralty had  jurisdiction  of  the  contract,  and  wonld  sustain 
suits  thereon  in  jpersonamy  there  is  no  lien  by  maritime  law 
upon  the  vessel  itself,  to  be  enforced  as  such ;  and,  finally,  the 
Bule  last  referred  to  affirms,  that  such  last  named  contract  is 
a  maritime  contract  of  which  the  Admiralty  has  jurisdiction, 
but  that  it  creates  no  maritime  lien  upon  the  vessel,  and  the 
Courts  are  forbidden  to  proceed  in  rem  to  enforce  liens 
claimed  in  such  case  under  State  laws. 

The  case  of  Maguire  v.  Ca/rdy  decided  in  1858,  at  the 
same  term  at  which  the  Rule  was  adopted,  was  distinctly  in 
point.  The  supplies  for  which  a  libel  in  rem  was  filed  were 
furnished  to  a  domestic  vessel  engaged  in  navigating  the 
Sacramento  river,  and  lying  in  the  port  of  Sacramento.  The 
Court,  in  that  case,  wholly  denied  the  jurisdiction  of  the  Ad- 
miralty of  the  subject-matter,  in  any  form  or  under  any  proc- 
ess, because  the  vessel  was  engaged  in  the  purely  internal  com- 
merce of  the  State.  This  ground  of  the  decision  has  since 
then  been  overruled,  {The  Belfast,  7  FaK.,  624);  but  the 
Court  explain  the  Rule  then  recently  adopted,  and  declare  a 
determination  to  leave  liens  asserted  under  State  laws  to  be 
enforced  by  the  State  Courts.  The  language  of  the  opinion 
is  very  broad ;  and  yet,  as  it  was  used  in  a  case  in  which  the 
Court  disclaimed  any  jurisdiction  of  the  contract,  it  may  be 
doubted  that  the  Court  intended  to  hold  that,  where,  upon 
other  grounds,  the  Admiralty  has  jurisdiction  to  arrest  and 
sell  a  vessel  in  a  proceeding  in  rem,  it  will  not  recognize  the 
existence  of  a  lien  created  by  State  laws,  in  the  adjustment  of 
the  rights  of  parties  intervening  for  tlieir  interest. 

That  the  local  laws  could  not  confer  jurisdiction  upon  our 
Courts  of  Admiralty  was  again  affirmed  in  Roach  v.  Chapman^ 
in  1859,  (22  H(yw,,  129.) 

In  1861,  in  the  case  of  The  St  Lawrence,  (1  Black,  522,) 
the  subject  was  fully  reviewed  by  Chief  Justice  Taney.  He 
gives  the  reason  for  the  former  Rule  of  1844,  and  for  its  ab- 
rogation in  1859,  and  recognizes  the  distinction  between  the 
cases  in  which  the  Admiralty  has  no  jurisdiction  of  the  subject- 
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matter,  and  can  acquire  none  by  virtue  of  the  local  or  State 
laws,  and  those  in  which,  having  jurisdiction  of  the  contract, 
as  maritime,  it  has  recognized  the  lien  upon  the  vessel  which 
the  State  laws  created.  He  places  the  authority  to  make  and 
to  change  the  Eules  referred  to,  not  upon  the  principles  of 
Admiralty  law,  conclusively  determining  by  what  process  its 
jurisdiction  should  be  exercised  in  any  particular  case,  but  on 
the  authority  conferred  by  statute  on  the  Supreme  Court,  in 
its  discretion,  to  prescribe  the  process  and  modes  of  proceed- 
ing, where  jurisdiction  does  exist.  Thereupon,  holding  that 
the  Eule  of  1859  was  prospective  only  in  its  operation,  the 
Court  hold  the  libellant  entitled  to  the  benefit  of  the  proceed- 
ing he  had  taken  before  that  rule  was  adopted ;  and,  the  con- 
tract for  supplies  being  maritime  and  within  the  jurisdiction 
of  the  Court,  hold,  also,  that  a  decree  condemning  the  vessel 
should  be  affirmed. 

The  cases  of  The  Moses  Taylor^  (4  WaUace^  411,)  and  TJie 
Hine  v.  Trevor^  {Id.y  555,)  decided  in  1866,  are  important  to 
the  question  whether  and  to  ^fhat  extent  State  laws  purport- 
ing to  create  liens,  in  cases  embraced  in  the  jurisdiction  oi 
the  Admiralty,  and  to  provide  a  proceeding  in  rem  for  their 
enforcement,  have  any  validity  whatever.  But,  on  the  single 
question,  whether  there  exists  a  maritime  lien  for  repairs  and 
supplies  to  a  domestic  vessel  in  her  home  port,  they  make  no 
change  in  the  course  of  decision  already  recited. 

In  1868,  in  the  case  of  2'he  Belfast^  in  which  the  Court 
overrule  prior  decisions  restricting  the  jurisdiction  of  the  Ad- 
miralty to  tide  waters,  the  Court  reaffirm  the  decisions  last 
above  mentioned ;  and,  in  the  opinion,  Mr.  Justice  Clifford 
says :  "  State  Legislatures  have  no  authority  to  create  a  mari- 
time lien ;  nor  can  they  confer  any  jurisdiction  upon  a  State 
Court  to  enforce  such  a  lien  by  a  suit  or  proceeding  in  rem^  as 
practiced  in  the  Admiralty  Courts."  It  will  be  seen,  that,  as 
above  stated,  the  Court  had  already  held  that  the  States  could 
confer  no  jurisdiction  of  any  kind  upon  the  United  States 
Courts.  Again,  he  says:  "Such"  (a  maritime)  "lien  does 
not  arise  in  a  contract  for  materials  and  supplies  furnished  tp 
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a  YOBsel  in  her  home  port ; "  and  again  :  ^^  Contracts  for  ship- 
.building  are  held  not  to  be  maritime  contracts,"  and,  ^^  in  all 
cases  where  a  maritime  lien  arises,  the  original  jurisdiction 
to  enforce  the  same  by  a  proceeding  in  rem  is  exclusive  in  the 
District  Courts  of  the  United  States."  He  expresses  the 
opinion,  however,  that,  in  reference  both  to  contracts  not 
maritime  and  to  contracts  out  of  which,  although  maritime, 
no  lien  arises,  it  is  competent  for  the  States,  under  the  decis- 
ions of  the  Supreme  Court,  to  create  such  liens  as  their  Leg- 
islatures may  deem  just  and  expedient,  not  amounting  to  a 
regulation  of  commerce,  and  to  enact  reasonable  rules  and 
regulations  prescribing  the  mode  of  their  enforcement. 

In  1869,  in  the  case  of  2^e  Kalorama^  (10  Wallace^  atp^ 
211),  Mr.  Justice  Clifford,  again  adverting  to  the  proposition 
that  no  maritime  lien  arises  for  supplies  furnished  in  the 
home  port,  declares  that  the  Supreme  Court  have  put  the 
doubt  once  existing  on  that  subject  at  rest. 

In  1870,  in  the  case  of  Leon  v.  GatoeraUj  (11  WaUace^  186,) 
the  meaning  and  effect  of  the  decisions  in  The  Moses  Taylor 
and  The  Eine  v.  Trevor ^  above  referred  to,  are  considered ; 
and  the  opinion  delivered  in  The  Belfaei  is  affirmed  and  ap- 
plied, where  the  action  was  brought  in  personam^  in  a  State 
Court,  by  mariners  having  a  maritime  lien  for  wages,  and 
having,  also,  by  the  State  law,  a  right,  in  the  nature  of  a  lien, 
•to  have  the  vessel  seized  by  writ  of  sequestration,  to  be  held 
as  security  for  the  judgments  which  they  might  recover  in 
such  action.  The  legality  of  such  a*proceeding  was  affirmed ; 
but  the  opinion  reiterates,  as  in  The  Belfast^  that  a  maritime 
lien  does  not  arise  in  a  contract  for  materials  and  supplies  fur- 
nished to  a  vessel  in  her  home  port. 

In  the  face  of  this  continuous  declaration  of  the  Supreme 
Court,  that  no  maritime  lien  exists  in  a  case  like  the  one 
imder  consideration,  in  effect,  that  the  libellants  had  no  lien 
upon  the  ship  Edith  for  repairs  and  materials  done  and  fur- 
nished in  her  home  port,  I  am  asked  to  declare  that  such 
maritime  lien  does  exist,  and  to  decree  to  the  libellants  a  por- 
tion of  the  proceeds  of  her  sale,  to  the  exclusion  of  mortga- 
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gees  and  the  assignee  in  bankruptcy  of  her  owner.  Having 
arrived  at  the  conclusion  that  the  libellants  are  not  so  entitled 
by  virtue  of  the  provisions  of  the  State  statute,  their  claim 
must  rest  solely  upon  their  alleged  maritime  lien.  On  the 
questions,  what  was  the  rule  of  the  civil  law,  and  what  should 
be  the  influence  of  authorities  cited  thereon,  or  of  the  early 
authorities,  cited  by  counsel,  showing  the  recognition  of  the 
rule  of  the  civil  law  in  this  country,  I  am  not  called  upon  to 
express  an  opinion.  If  I  deemed  the  course  of  decision  which 
I  have  collated  to  have  originated  in  misapprehension,  and  to 
be  erroneous,  it  would  neither  be  decorous  nor  proper  for  me 
so  to  hold.  I  am  aware  that  many  and  very  important  limita- 
tions of  the  jurisdiction  of  our  Courts  of  Admiralty,  declared 
in  former  decisions  of  the  Supreme  Court,  have,  within  a  few 
years  past,  been  held  by  the  same  Court  erroneous,  and  the 
cases  containing  them  overruled.  Both  as  to  waters  over 
which  jurisdiction  is  to  be  asserted,  and  as  to  contracts  and 
torts  once  deemed  not  to  be  of  Admiralty  cognizance,  the 
Court  now  asserts  and  exercises  jurisdiction.  Possibly,  the 
Court  is  now  ready  to  affirm  the  existence  of  a  maritime  lien 
in  the  case  under  consideration.  But  it  is  for  the  Supreme 
Court  itself,  and  not  for  the  Circuit  Court,  to  assume  to  disre- 
gard the  decisions  of  the  former  tribunal  heretofore  made  on 
the  subject. 

lU.  It  is  suggested,  that  the  Supreme  Court  has  acted  in 
this  matter,  and,  by  a  more  recent  Kule,  has  practically  over^ 
ruled  all  the  denials  that  material  men  have  a  maritime  lien 
on  the  vessel,  which  are  found  in  the  previous  decisions. 

On  the  6th  of  May,  1872,  the  Court .  ordered  that  the^ 
twelfth  Eule  in  Admiralty,  above  adverted  to,  be  amei\^ed  so 
as  to  read  as  follows :  '*'  In  aU  suits  by  material  men  for  sup-^ 
plies  or  repairs,  or  other  necessaries,  the  libeliant  may  pro- 
ceed against  the  ship  and  freight  in  rem^  or  against  the  master 
or  owner  alone  m  pevsonamP  I  am  furnished  with  some 
decisions  in  the  District  Courts  which  are  claimed  to  hold 
that,  by  force  of  this  Rule,  they  are  bound  to  hold  that  the 
decisions  of  the  Supreme  Court  in  the  past  are  now  overruled, 
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«nd  that  coDtracts  for  supplies  do  now  create  a  maritime  lien. 
The  Eule  has  no  snch  necessary  interpretation,  and  I  think  it 
becomes  this  Oonrt,  before  acting  upon  it  as  authority  for  so 
holding,  to  await  some  more  decisive  declaration  from  the 
Supreme  Court. 

1.  In  The  St  Lawrence^  {uhi  mpra^  the  Supreme  Court 
state  the  foundation  of  their  authority  to  make  the  Rule  of 
1859,  (now  amended,)  and  they  define  its  scope  and  meaning. 
Their  Bules. are  not  made  for  the  purpose  of  changing  the 
law.  The  jurisdiction  and  powers  of  Courts  of  Admiralty  in 
this  country  are  declared  in  the  Constitution,  and  vested  in 
the  Courts  which  possess  and  exercise  them,  by  the  Acts  of 
Congress.  The  Supreme  Court  does  not  assume  to  change 
the  law.  Their  Eules  are  rules  of  practice.  They  are  made 
and  altered,  as  the  Court  in  its  discretion  sees  lit,  under  Acts 
of  Congress  empowering  that  Court,  from  time  to  time,  to 
prescribe  and  regulate  and  alter  the  forms  of  writs  and  other 
process  to  be  used  in  the  District  and  Circuit  Courts  of  the 
United  States,  and  the  forms  and  modes  of  framing  and  filing 
libels  and  other  proceedings  in  Admiralty,  and  making  the 
forms  and  modes  of  proceeding  according  to  the  principles, 
rules  and  usages  of  Courts  of  Admiralty,  subject  to  such  alter- 
ations and  additions  as  the  Courts  deem  expedient,  or  to  such 
regulations  as  the  Supreme  Court  shall  think  proper,  by  rule, 
to  prescribe.  The  Supreme  Court  does  not  assume  to  vest 
new  rights  not  before  recognized  by  the  maritime  law.  It 
does  regulate  the  practice  by  which  rights  vested  by  law  may 
be  prosecuted  and  maintained,  and  by  which  wrongs  may  be 
redressed.  It  acts  in  reference  to  the  remedy,  the  means  of 
enforcing  rights,  or  of  obtaining  redress  for  their  violation. 
This  is,  in  substance,  the  exposition  given  by  the  Supreme 
Court  itself,  as  a  vindication  of  the  former  Bule,  in  the  case 
last  referred  to.  The  Court,  therefore,  does  not,  by  force  of 
its  Bule,  create  a  maritime  lien,  where,  by  the  law  maritime, 
none  exists.  It  may  assume  to  furnish  a  means  of  obtaining 
a  lien,  as  a  security  for  the  judgment  which  may  be  rendered 
by  the  Court.    That  is  in  analogy  to  all  seizures  and  attach- 
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ments  wherein  a  lien  or  right  to  hold  the  subject  seized,  to 
secure  the  judgment  which  the  Court  may  pronounce,  is 
gained  by  service  of  the  process  upon  property.  Neither  the 
right  to  such  a  process,  nor  the  use  of  such  a  process,  does, 
per  sej  import  the  existence  of  a  prior  lien. 

2.  In  The  St.  Lawrence^  the  Court  declared  the  Bule  of 
1859  prospective  only  in  its  operation.  Begarding  the  new 
Kule  simply  as  the  allowance  of  a  form  of  remedy,  this  view 
of  the  prospective  operation  of  the  Bule  is  fatal  to  the  libellants 
in  this  case,  for,  before  the  libel  was  filed  upon  which  the 
ship  Edith  was  sold,  her  owner  was  adjudged  a  bankrupt,  and 
an  assignee  appointed ;  and,  before  the  Eule  in  question  was 
adopted,  the  sale  had  taken  place,  and  the  rights  of  the  parties 
had  become  fixed.  The  petition  now  before  us  was  filed,  the 
order  appealed  from  was  made,  and  the  present  appeal  was  tak- 
en, before  the  new  Eule  was  adopted,  ^e  petitioners,  in  short, 
have  taken  no  proceeding,  either  in  form  or  substance,  under 
the  Bule,  and  derive  no  benefit  therefrom,  if  it  be  regarded 
only  as  a  means  of  collecting  the  money  due  to  them. 

8.  It  may  be  suggested,  that  the  Supreme  Court,  by  the 
new  Bule,  though  it  did  not  intend  to  overrule  the  former 
decisions  and  assert  the  existence  of  a  maritime  lien  for  sup- 
plies furnished  in  the  home  port,  did  intend  to  return  to  the 
practice  which  had  obtained  in  the  District  Courts  under  the 
Bule  of  1844,  with  the  sanction  of  the  Supreme  Court,  before 
the  Bule  of  1859  was  adopted ;  that  is,  that  it  intended  to 
recognize  the  contract,  as  had  been  done  before,  as  a  mari- 
time contract,  and  to  enforce  the  lien  on  the  vessel,  if,  and 
whenever,  a  lien  was  given  for  such  supplies  by  the  State  law ; 
and  that  so  the  Court  is  made  to  recognize  the  State  lien,  as  a 
right  in  the  property,  which  the  Court  of  Admiralty  is  bound 
to  recognize  in  its  dealing  with  the  ship,  or  the  proceeds  of 
her  sale* 

Having  concluded  that  the  present  petitioners  have  now 
no  lien  under  the  State  law,  this  construction  of  the  Bule 
will  avail  nothing  to  them.  But  the  claim  to  such  a  construc- 
tion is  liable  to  this  criticism.    The  Bule  is  general.    It  gives 
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process  in  rem  in  all  cases,  without  any  reference  to  State 
laws,  as  a  condition  therefor.  It  is  not  to  be  supposed  that 
the  Court  intended  to  give  the  process  in  rem  in  all  cases, 
but  to  make  the  utility  of  tho  proceeding  in  that  form,  and 
its  efficiency  as  a  security,  to  depend  upon  the  State  law. 
That  would  again  involve  the  subject  in  all  the  embarrass- 
ments suggested  as  reasons  for  the  Bule  of  1859,  and  call  up- 
on the  United  States  Court  to  deal,  in  the  very  use  of  its  proc- 
ess, with  the  construction  and  effect  of  State  laws  creating 
liens,  or  claimed  to  do  so,  and  with  the  various  questions  of 
priority  which  may  arise  under  those  statutes — questions  with 
which  State  Courts  are  more  competent  to  deal. 

So  far  as  the  new  Rule  of  the  Supreme  Court  operates 
upon  the  subject,  there  seems  but  one  alternative — Ist.  That 
Bule  is  to  be  held  a  repudiation  of  the  prior  decisions,  and  an 
affirmative  recognition  of  the  existence  of  a  maritime  lien  eo 
instanti  supplies  and  repairs  are  furnished ;  or,  2d.  The  Knle 
is  a  mere  rule  of  practice — a  rule  prescribing  process  by 
which  the  ship  can  be  attached  or  seized,  and  held  as  a  secu- 
rity, and  for  the  collection  of  the  demand.  In  this  latter 
view,  the  lien  or  right  of  detention  does  not  arise  until  the 
process  is  issued,  and  the  seizure  under  the  process,  like  the 
levy  of  process  of  the  Admiralty,  in  the  nature  of  a  foreign 
attachment,  where  the  debtor  has  absconded,  operates  upon 
the  thing  seized  in  the  condition  in  which  it  is  found,  and  with- 
out displacing  just  liens  of  third  parties,  prior  in  their  nature. 
As  suggested  in  a  former  part  of  this  opinion,  the  Court  could 
not  have  intended,  that,  although  no  maritime  lien  exists  in 
favor  of  the  material  man,  he  may  nevertheless,  by  process  in 
rem^  obtain  a  priority  to  which  he  was  not,  as  against  third 
parties,  entitled ;  or  that,  even  if  the  State  law  has  given  him 
a  lien,  he  can  thereby  displace  liens  which  exist  by  force  of 
the  maritime  law,  and  which,  by  the  principles  of  that  law, 
the  Court  is  bound  to  sustain. 

It  is  quite  true  that  this  latter  construction  of  the  Rule 
raises  many  interesting  questions  touching  the  rights  of  third 
persons,  and,  as  the  case  may  be,  the  inquiry  whether,  when 


FEBRUARY,  1874.  471 


In  re  The  Snrplns  and  Remnants  of  the  Proceeds  of  the  Ship  Eclith. 

the  vessel  has  passed  into  the  hands  of  third  persons,  honafide 
purchasers,  before  snch  process  issues,  it  will  aflTect  their 
titles.  But,  as  already  suggested,  I  do  not  deem  it  fitting 
that  the  Circuit  Court  should  act  in  disregard  of  the  repeated 
and  consistent  declarations  of  the  Supreme  Court,  and  con- 
trary to  its  express  decisions  on  the  precise  point,  without 
-some  utterance  from  that  Court  more  clearly  expressing  an 
intent  to  overrule  those  decisions,  than  is  found  in  this  Eule 
of  Court. 

4.  Another  alternative  view  of  the  construction  and  effect 
-of  the  new  Rule  is  suggested,  namely,  that,  without  discrim- 
inating between  supplies  furnished  to  a  foreign,  and  supplies 
furnished  to  a  domestic  vessel,  the  Kule  permits  the  creditor 
to  elect  his  form  of  remedy,  and  maintain  his  proceeding  if  he 
can.  If,  by  reason  of  the  foreign  character  of  the  vessel,  or 
facts  constituting  an  estoppel,  of*  other  circumstances  which 
create  or  imply  it,  a  maritime  lien  is  established,  the  process 
in  rem  will  be  successful.  But,  unless  a  maritime  lien  estab- 
lished, the  libel  in  rem  must  be  dismissed.  Otherwise,  the 
Court  would  be  deemed  to  create  alien  by  judicial  legislation, 
when  the  power  to  do  so  is  not  conferred  upon  the  Court,  either 
by  Act  of  Congress  or  the  Constitution.  To  hold  that  the 
Court  can  create  such  a  lien,  save  by  process  which  operates 
when  the  seizure  is  made,  and  not  until  then,  as  security  for 
the  debt,  would  be  to  contradict  the  clear  declaration  of  Chief 
Justice  Taney,  in  The  St.  Lawrence,  (1  Blacky  at  p.  529 :) 
*^  The  process  in  rent,  or  priority,  given  for  repairs  or  sup- 
plies to  a  domestic  vessel,  by  the  Courts  of  Admiralty,  in  those 
countries  where  the  principles  of  the  civil  law  have  been 
adopted,  form  no  part  of  the  general  maritime  code,  and  no 
part  of  the  Admiralty  and  maritime  jurisdiction  conferred  on 
the  Government  of  the  United  States."  Without  considering 
this  alternative  further,  or  the  force  of  this  constitutional  ob- 
jection, it  confirms  me  in  the  belief  that  I  ought  not  to  con- 
sider a  proposition  open  to  assertion  in  this  Court,  which  in 
•the  Supreme  Court  has  been  declared  at  rest  for  nearly  sixty 
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je&TQy  and  which  that  Court  has  ^^  constantly  maintained* 
{The  Kalarama,  10  WaU.y  212.) 

It  is  a  relief  to  me  that  the  amonnt  in  controversy  in  this, 
and  in  some  other  cases  involving  the  same  questions,  is  snf- 
ficient  to  warrant  a  review  of  the  decision  I  feel  constrained 
to  make,  and  it  is  to  be  hoped  that  we  may  soon  have  the 
declaration  of  the  Supreme  Court  on  the  precise  question,  be- 
fore any  final  injustice  is  done  to  the  parties. 

The  fund  in  this  case  must  be  distributed  in  conformity 
with  the  decree  made  in  the  District  Court.  As  no  other 
party  appeals  except  the  daimants  for  repairs  and  materials^ 
no  question  is  made  here  except  the  one  which  has  been  con- 
sidered. 

Let  a  decree  be  entered  accordingly,  with  costs  to  the 

appellees. 

• 

Charles  Donohue^  for  Poole  and  others. 
Everett  P.  Wheeler^  tor  Tjler. 


The   Ciboassian. 

The  Dew  12th  Role  in  Admiralty,  of  1872,  cannot,  in  respect  to  a  libel  filed  since- 
such  Rule  was  adopted,  have  the  effect  to  rerive  a  claim  which  is  almost 
barred  by  the  statute  of  limitations,  and  make  it  a  lien  upon  a  ressel,  so  as 
to  cut  off  titles  thereto   perfected   or    acquired   before   such    Rule  was 
adopted. 

(Before  Woodbitff,  J.,  Southern  District  of  New  York,  February  19th,  1874.) 

This  was  an  appeal  from  a  decree  of  the  District  Court,, 
dismissing  a  libel  in  rem.  The  opinion  of  the  District  Court 
was  as  follows : 

"  Blatchford,  J.  This  libel  is  filed  to  recover  against  the 
steamship  Circassian  the  sum  of  $3,986,  for  coal  and  wood 
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fumislied  to  her  at  New  York,  in  October,  1866,  she  being 
then  a  domestic  vessel,  owned  in  New  York,  and  bound  on  a 
voyage  to  Europe.  The  supplies  were  furnished  by  the  firm 
of  G.  H.  Bass  &  Co.,  who  have  assigned  their  claim  to  the 
libellant.  The  debt  was  contracted  at  the  request  of  the 
agent  of  the  vessel,  the  supplies  were  put  on  board  of  the  ves- 
sely  and  receipted  for  by  the  master,  they  were  proper  sup* 
plies  for  her  intended  voyage,  and  the  evidence  shows  that 
credit  was,  in  fact,  given  to  the  vessel,  because  of  the  want  of 
pecuniary  responsibility  of  the  owner  of  the  vesseL  0.  H. 
Bass  &  Co.  supposed,  at  the  time,  that  the  statute  of  'Sew  York 
would  give  them  a  lien  which  they  could  enforce  by  pro* 
oeedings  in  rem  against  the  vessel,  according  to  the  mode 
prescribed  by  that  statute.  The  libel  alleges  that  the 
daim  is,  by  the  maritime  law,  a  lien  on  the  vessel,  and,  also, 
that  it  was,  at  the  time  the  supplies  were  furnished,  and 
now  is,  a  lien  on  the  vessel,  by  the  law  of  the  State  of  New 
York. 

'^  After  the  decision  in  the  case  of  The  General  Smithy  {4r 
Wheaiouy  488,)  in  1819,  it  was  no  longer  open  to  question,  in 
the  Courts  of  the  United  States,  that,  where  necessaries  are 
furnished  to  a  vessel  in  the  port  or  State  where  she  belongs, 
the  general  maritime  law  does  not  give  to  the  party  furnish- 
ing them  a  lien  on  the  vessel  herself  for  his  security.  The 
point  arose  directly,  in  that  case,  and  was  necessarily  decided. 
The  vessel  was  owned  in  Baltimore,  Maryland,  and  the  sup- 
plies were  furnished  to  her  at  Baltimore.  The  Supreme 
Court  held  that  there  was  no  lien  by  the  law  of  Maryland. 
This  being  so,  there  was  no  lien  at  all,  and  no  foundation  for 
the  suit,  which  was  one  m  rem^  unless  there  was  a  lien  by  the 
general  maritime  law.  The  Supreme  Court  decided  that  there 
was  no  lien  by  the  general  maritime  law.  This  decision  ha& 
been  recognized  as  a  correct  one,  in  numerous  cases  since, 
which  have  come  before  the  Supreme  Court,  to  and  includ- 
ing the  case  of  The  Kalaramaj  (10  WaUace,  204, 208, 211,)  at 
the  December  Term,  1869,  in  which  last  case  it  is  said,  that 
'  the  question  was  put  at  rest '  by  the  decision  in  the  case 
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of  The  General  Smith.  It  had  become  a  rule  of  property, 
established  for  nearly  fifty  years,  when  the  supplies  in  the 
present  case  were  furnished. 

"  In  the  opinion  of  the  Court,  in  the  case  of  The  Oeneral 
Smithy  it  was  remarked,  that,  ^  in  respect  to  repairs  and  nec- 
essaries in  the  port  or  State  to  which  the  ship  belongs,  the 
case  is  governed  altogether  by  the  municipal  law  of  that  State, 
and  no  lien  is  implied,  unless  it  is  recognized  by  that  law.' 
This  remark  was  understood  to  suggest  that  where  the  mu- 
nicipal law  of  the  State  gave  or  recognized  the  lien,  it  would 
be  enforced  in  the  Admiralty  Court.  Accordingly,  in  the 
case  of  Peyroux  v.  Howard^  (7  Peter s^  324,)  in  1833,  it  was 
held,  that  the  District  Court  had  jurisdiction  of  a  suit  in  rem 
against  a  vessel,  for  materials  supplied,  and  work  performed, 
in  repairing  her  at  Kew  Orleans,  on  the  ground  that  the  con- 
tract was  a  maritime  contract,  that  the  service  was  to  be  per- 
formed within  the  ebb  and  flow  of  the  tide,  and,  therefore, 
within  the  jurisdiction  of  the  Admiralty,  and  that  the  local 
law  of  Louisiana  gave  a  lien  in  the  case. 

"  In  Steamboat  Qrleane  v.  PhoebuSy  (11  Peters^  175,)  in 
1837,  it  was  stated,  that  the  decision  in  Peyroux  v.  Howard 
proceeded  on  the  ground,  that,  where  the  contract  was  a  mari- 
time one,  and  the  State  law  gave  a  lien,  the  Admiralty  had,  in 
the  first  place,  jurisdiction  of  the  contract,  as  a  maritime  one, 
and  then,  finding  that  the  lien  had,  by  the  State  law,  attached, 
would  enforce  such  lien  according  to  the  mode  of  administer- 
ing remedies  in  the  Admiralty.  The  jurisdiction  of  the  Ad- 
miralty was  regarded  as  vesting  under  the  laws  of  the  United 
States,  and  not  under  the  local  law  of  the  State,  the  latter 
law  only  conferring  the  right  to  a  lien,  which  the  Admiralty, 
having  jurisdiction  of  the  maritime  contract,  would  enforce 
by  the  appropriate  Admiralty  reynedy.  Accordingly,  the 
Court  decided  that  the  Admiralty  Court  had  no  jurisdiction 
^f  a  suit  in  rem^  against  a  vessel,  to  recover  a  claim  by  a 
master  for  his  wages,  as  master,  and  for  necessaries  advanced 
by  him  to  the  vessel,  while  he  acted  as  master,  because  the 
.services  and  disbursements  were   not  maritime,  and  that  it 
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iodde  no  difference  that  a  lien  was  given  by  the  local  law,  so 
long  as  the  contract  was  not  maritime. 

"  Following  out  these  principles,  it  was  stated  by  the  Su- 
preme Court,  in  People^s  Ferry  Co.  v.  Beers,  (20  Howard, 
393,  402,)  in  1857,  that  it  had  never  sanctioned  the  doctrine, 
that  Admiralty  jurisdiction  in  rem  existed  against  a  vessel, 
to  enforce  a  carpenter's  bill  for  work  and  materials  furnished 
in  constructing  the  vessel,  because  a  lien  had  been  created  by 
the  local  law  of  the  State  where  the  vessel  was  built. 

"  At  the  December  Term,  1844,  the  Supreme  Court,  in  the 
exercise  of  what  it  regarded  as  the  authority  given  to  it  by 
the  6th  section  of  the  Act  of  August  23d,  1842,  (5  XT.  S.  Stat. 
atZarge,  518,)  to  prescribe  and  regulate  the  forms  of  process, 
and  the  forms  and  modes  of  framing  proceedings  and  plead- 
ings, and  generally  the  forms  and  modes  of  proceeding  to  ob- 
tain relief,  and  generally  to  regulate  the  whole  practice,  in 
suits  in  Admiralty,  in  the  Federal  Courts,  promulgated  the 
following  Eule,  to  take  effect  from  the  Ist  of  September,  1845, 
as  a  Eule  for  the  regulation  and  government  of  the  practice 
of  the  Circuit  and  District  Courts  of  the  United  States,  in 
suits  in  Admiralty  on  the  instance  side  of  the  Courts : 
^  Bule  12.  In  all  suits  by  material  men  for  supplies  or  repairs, 
or  other  necessaries,  for  a  foreign  ship,  or  for  a  ship  in  a 
foreign  port,  the  libellant  may  proceed  against  the  ship  and 
freight  m  rem,  or  against  the  master  or  the  owner  alone  in 
personam,.  And  the  like  proceeding  in  rem  shall  apply  to 
cases  of  domestic  ships,  where,  by  the  local  law,  a  lien  is  given 
to  material  men  for  supplies,  repairs,  or  other  necessaries.' 
This  rule  recognized,  in  regard  to  domestic  vessels,  the  prin- 
ciples as  to  liens,  which  the  Supreme  Court  understood  to  be 
recognized  by  the  cases  of  The  General  Smith,  Peyrov^x  v. 
Howard,  and  Steamboat  Orleans  v.  Pho^us,  and  established 
no  new  rule  or  practice.  Those  principles  were,  that,  where 
repairs  were  made,  or  necessaries  were  furnished,  to  ia  vessel 
in  the  port  or  State  to  which  she  belonged,  the  case  was  gov- 
erned by  the  local  law  of  the  State,  and  no  lien  was  implied, 
unless  it  was  recognized  by  that  law ;  but,  that,  if  the  local 
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law  gaye  the  lien,  it  might  be  enforced  in  Admiralty. »  Tiie 
Supreme  Court  stated  the  principles  in  those  terms,  in  1847, 
in  Ntw  Jersey  Steomi  Nav,  Co,  v.  Mereha/rU^  Bamk^  (6  Howardy 
844, 891.) 

"  At  the  December  Term,  1868,  in  AUen  v.  Newberry ^  (21 
Howa/rd^  244,)  the  Supreme  Court  held,  that  the  District 
Court  for  Wisconsin  had  no  jurisdiction  of  a  libel  in  rem 
against  a  vessel  for  the  loss  of  goods  shipped  on  board  of  the 
vessel  at  one  port  in  Wisconsin  to  be  delivered  at  another 
port  in  Wisconsin ;  and  at  the  same  term,  in  Maguire  v. 
Cardy  {Id.y  248,)  it  held,  that  the  District  Court  for  Califomift 
had  no  jurisdiction  of  a  suit  m  rem  against  a  vessel,  to  re- 
cover for  coal  furnished  to  it  in  California,  it  being  engaged 
in  trade  exclusively  within  California,  although  a  lien  for  the 
coal  was  given  by  the  local  law  of  California.    The  Court 
then  proceeded,  at  the  same  term,  to  repeal  the  12th  Bule  of 
December  Term,  1844,  and  to  substitute  in  its  place  the  fol- 
lowing Bule  of  practice,  to  take  effect  from  May  1st,  1859 : 
^  In  all  suits  by  material  men  for  supplies  or  repairs,  or  other 
necessaries,  for  a  foreign  ship,  or  for  a  ship  in  a  foreign  port, 
the  libellant  may  proceed  against  the  ship  and  freight  in  rem, 
or  against  the  master  or  owner  alone  in  personam.    And  the 
like  proceeding  in  personam^  hut  not  in  rem,  shall  apply  to 
cases  of  domestic  ships,  for  supplies,  repairs,  or  other  neces- 
saries.'   The  first  sentence  of  the  new  Kule  was  in  the  same 
words  as  the  first  sentence  of  the  old  Bule.    The  second  sen- 
tence of  the  old  Eule  read  as  follows :  *  And  the  like  pro- 
ceeding in  rem  shall  apply  to  cases  of  domestic  ships,  whercy 
hy  the  local  law,  a  lien  is  given  to  material  men  for  supplies, 
repairs,  or  other  necessaries.'     The  words  in  italics  in  the 
old  Kule  were  omitted  in  enacting  the  new  Kule,  and  the 
words  in  italics  in  the  new  Bule  were  inserted  in  enacting 
that  Bule.    By  the  new  Eule,  the  Court  intended  to  provide, 
and  did  provide,  that  a  proceeding  in  rem  should  not  be 
allowed  in  the  Admiralty,  against  a  domestic  ship,  for  sup* 
plies,  repairs,  or  other  necessaries,  furnished  to  her,  even 
though  a  lien  on  the  vessel  was  given  therefor  to  the  material 


FEBRUARY,  1874.  477 


The  CircaBsian. 


man,  by  the  local  law.  The  right  to  proceed  in  rem  against 
the  vessel,  in  the  Admiralty,  in  the  case  of  Magui/re  v.  Ca/rd^ 
was  given  by  the  letter  of  the  old  Rule,  then  in  force,  but  the 
Court  held  that  it  did  not  extend  to  a  contract  growing  out  of 
the  purely  internal  commerce  of  a  State,  and  not  extending 
to  or  affecting  other  States  or  foreign  countries.  It  also  said, 
in  its  opinion  in  the  case,  referring  to  the  new  12th  Bale,  that 
it  had  provided,  by  that  Rule,  for  leaving  all  liens  which  de- 
pended on  the  State  laws,  and  did  not  arise  out  of  maritime 
contracts,  to  be  enforced  by  the  State  Courts. 

**  The  purport  and  meaning  of  the  new  12th  Rule  were 
explained  by  the  Supreme  Court  in  the  case  of  The  St.  Zavh 
reneej  (1  Blacky  622,)  in  1861.  The  case  was  one  of.  supplies 
furnished  to  a  domestic  vessel,  at  New  York,  in  regard  to 
which  a  lien  on  the  vessel  had  been  acquired  under  the  local 
law,  and  a  suit  in  rem^  to  enforce  the  lien,  had  been  brought 
in  the  District  Court,  against  the  vessel,  before  the  new  12th 
Rule  took  effect.  The  Supreme  Court  held  that  the  libellant 
was  entitled  to  a  decree.  It  upheld  the  jurisdiction  of  the 
Admiralty  to  enforce  such  a  lien,  founded  on  a  maritime  con- 
.tract,  even  though  the  lien  was  created  by  the  local  law,  and 
did  not  exist  as  a  maritime  lien.  It  stated  that  the  alteration 
in  the  12th  Rule  applied  altogether  to  the  process  to  be  used, 
and  bad  no  relation  to  the  question  of  jurisdiction;  that,  in 
reference  to  the  enforcement  of  a  maritime  contract,  justicia- 
ble in  the  Admiralty,  Congress,  and  the  Supreme  Court,  by 
authority  of  Congress,  had  a  right  to  prescribe  whether  the 
jurisdiction  should  be  exercised  by  an  attachment  of  property, 
or  merely  by  a  suit  against  a  person,  or  by  both ;  that  the 
contract,  if  maritime,  was  equally  within  the  jurisdiction  of  a 
Court  of  Admiralty,  whether  process  against  the  vessel  were 
issued  because  the  supplies  were  presumed  to  be  furnished 
on  her  credit,  under  the  maritime  code,  or  because  a  lien  on 
the  vessel  therefor  was  given  by  the  local  law,  or  whether 
only  process  against  the  person  were  issued  because  the  sup- 
plies were  presumed,  by  the  maritime  code,  to  be  furnished 
on  the  personal  credit  of  the  master  or  owner  of  the  vessel. 
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and  no  lien  therefor  was  given  by  the  local  law;  that  the  old 
12th  Eule,  a8  well  as  the  new  12th  Rule,  was  merely  *a  rule^ 
of  practice ; '  that  a  lien  given  by  a  State  law  was  enforced  in 
the  Admiralty,  not  as  a  right  which  the  Admiralty  Court  waa 
bound  to  carry  into  execution,  on  the  application  of  the  party^ 
but  as  a  discretionary  power ;  and  that  the  repeal  of  the  old 
12th  Bule  proceeded  on  the  ground,  that  it  was  not  conven- 
ient or  practicable  for  the  Admiralty  Court  to  enforce  liens 
which  rested  on  the  local  law  for  their  support.  The  old  12th 
Rule  was  held  to  apply  to  cases  commenced  before  the  new 
12th  Rule  took  effect,  and  the  new  12th  Rule  was  held  not  to 
apply  to  such  cases. 

"  At  the  December  Term,  1866,  the  Supreme  Court,  in  The 
Moses  Taylor^  (4  Wallace^  ^U?)  had  under  consideration  a 
statute  of  the  State  of  California,  which  made  a  vessel  liable 
for  services,  supplies,  materials,  and  some  other  matters  of 
contract,  and  sundry  torts,  and  constituted  such  causes  of  ac- 
tion liens  on  the  vessel,  and  authorized  actions  for  such  causes 
to  be  brought  directly  against  the  vessel,  by  name,  with  an 
attachment  of  her,  and,  if  a  judgment  should  be  recovered,  a 
sale  of  her,  to  satisfy  the  judgment.  The  Court  held,  that 
such  statute,  to  the  extent  in  which  it  authorized  actions  in 
rem  against  vessels  for  causes  of  action  cognizable  in  the  Ad- 
miralty, invested  the  Courts  of  California  with  Admiralty 
jurisdiction;  that  the  cognizance  by  the  Federal  Courts  of 
civil  causes  of  Admiralty  and  maritime  jurisdiction  had  been 
made  exclusive  by  Congress;  and  that  the  State  Court  of 
California  had  no  jurisdiction  of  a  proceeding  in  rem  against 
a  vessel,  under  such  statute,  for  a  breach  of  a  contract  by  her 
owner  to  transport  a  passenger  from  New  York  to  San  Fran- 
cisco. 

"  In  the  case  of  The  Sine  v.  Trevor^  at  the  same  term,  (4 
Wallace,  555,)  the  Supreme  Court  had  under  consideration  a 
statute  of  Iowa,  which  gave  a  lien  on  a  vessel  for  injury  to 
property  by  such  vessel,  and  authorized  the  seizure  and  sale 
of  the  vessel  therefor,  without  any  process  against  her  owner 
or  master.    It  held  that  a  State  Court  of  Iowa  had  no  juris- 
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diction,  under  that  statute,  of  such  direct  proceeding  against 
a  vessel  for  such  a  cause  of  action,  for  the  reason  that  the 
cause  of  action  was  one  of  Admiralty  cognizance,  and  within 
the  exclusive  jurisdiction  of  the  Admiralty  Courts  of  the 
United  States. 

"  In  March,  1868,  the  Court  of  Appeals  of  New  York,  in 
the  case  of  In  re  Steamboat  Josephine^  (39  New  YorJc^  19,)  fol- 
lowing the  two  decisions  in  4  WaUace^  held  that  a  proceeding 
against  a  vessel,  by  name,  in  a  State  Court  of  New  York, 
under  the  New  York  statute  of  April  24th,  1862,  {Laws  of 
1862,  chap,  482,)  on  a  lien  given  by  such  statute  for  supplies 
furnished  to  the  vessel,  was  void,  for  want  of  jurisdiction,  be- 
cause exclusive  cognizance  of  such  a  proceeding  belonged  to 
the  District  Courts  of  the  United  States,  the  contract  being 
a  maritime  one.     This  view  was  reiterated  by  the  same  Court, 
in  Broohman  v.  Hamill^  in  May,  1871,  (43  New  York^  654.) 
Judge  Eapallo,  in  delivering  the  opinion  of  the  Court,  in  that 
case,  says,  with  great  accuracy :  '  Although  our  Courts  of  Ad- 
miralty may  not  recognize '  the  lien  of  material  men  for  sup- 
plies to  domestic  vessels,  ^  not  deeming  the  credit  given  to 
the  vessel,  they  have  retained  jurisdiction  over  the  subject  of 
these  claims,  and  whatever  restrictions  now  exist  as  to  the 
remedy  are  self-imposed  by  our  own  Courts,  and  do  not  arise 
from  any  lack  of  jurisdiction  over  the  subject.    In  view  of 
the  doctrine  of  the  case  of  Tlie  St.  Lavyrenoe,  I  can  see  no 
want  of  power  in  the  Supreme  Court,  should  it  see  fit  so  to 
do,  to  restore  the  Rule  of  1844,  or  to  allow  a  remedy  m  rem  to 
material  men  in  all  cases.    *    *    *    And,  if  the  necessities 
of  commerce  require  that,  in  this  country,  there  should  be  a 
remedy  in  rem  in  all  cases  of  material  men,  it  is  much  more 
appropriate  that  it  should  be  administered  by  the  Courts  of 
Admiralty,  than  under  the  laws  which  may,  from  time  to  time^ 
be  in  force  in  the  several  States,  especially  in  respect  to  ves- 
sels not  engaged  exclusively  in  the  internal  commerce  of  a 
State,  but  which  may  be  subject  to  liabilities  incurred  in  dif- 
ferent States,  or  in  foreign  countries,  in  favor  of  persons  other 
than  the  attaching  creditor.' 
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*^  In  this  state  of  the  deciBions,  the  Supreme  Court,  on  the 
6th  of  May,  1872,  amended  the  12th  Bule^  bo  as  to  make  it 
read  as  follows :  ^  In  all  suits  by  material  men  for  supplies  or 
repairs,  or  other  necessaries,  the  libellant  may  proceed  against 
the  ship  and  freight  in  reniy  or  against  the  master  or  owner 
alone,  in  personam.^  The  12th  Bule  of  May  Ist,  1859,  which 
was  so  amended,  read  thus :  ^  In  all  suits  by  material  men  for 
supplies  or  repairs,  or  other  necessaries,ybr  a  foreign  ship^  or 
for  a  ship  in  a  foreign  port^  the  libellant  may  proceed  against 
the  ship  and  freight  in  rem,  or  against  the  master  or  owner 
alone  in  personam.  And  the  like  proceeding  in  pereanatn 
hut  not  in  rem^  shaU  apply  to  cases  of  domestic  ships^or  sup- 
pliesj  repairs^  or  other  necessaries.^  The  words  in  italics 
above,  in  the  Bule  of  1859,  were  stricken  out,  and  that  was  the 
only  change  made,  to  arrive  at  the  Bule  of  1872. 

"  What  is  the  meaning  and  effect  of  the  Bule  of  1872  f    The 
Bule  of  1859,  recognizing  the  law  of  the  Courts  of  the  United 
States  as  to  maritime  liens  for  supplies,  &c.,  gave  process  in 
reniy  or  in  personam^  optionally,  in  case  of  supplies,  &c.,  to  a 
foreign  ship,  or  a  ship  in  a  foreign  port ;  and  gave  process  in 
personam^  but  not  i7i  rem^  in  case  of  supplies,  &c.,  to  a  domes- 
tic ship.    Jurisdiction  of  all  contracts  for  such  supplies,  &c., 
belongs  to  the  Courts  of  Admiralty  of  the  United  States, 
under  the  Constitution  and  statutes,  because  such  contracts  are 
contracts  of  Admiralty  and  maritime  jurisdictiou  ;  but  process 
i/n  rem  was  allowed,  by  the  Bule  of  1859,  only  in  the  case  of 
a  foreign  ship,  and  was  refused  in  the  case  of  a  domestic  ship. 
The  Bule  of  1872  provides,  and  was  intended  to  provide,  that, 
in  every  case  of  a  contract  for  supplies,  &c.,  to  a  vessel,  do- 
mestic or  foreign,  being  a  maritime  contract,  process  in  rem 
against  the  vessel,  or  in  personam  against  her  master  or  owner, 
may,  optionally,  be  resorted  to,  where  a  suit  is  required  to  en- 
force the  contract. 

"  The  libel  in  this  case  was  filed  on  the  21st  of  May,  1872. 
The  coal  was  furnished  in  1866.  The  suit  was  brought  after 
the  Bule  of  1872  went  into  efiect,  but  the  supplies  were  fur- 
nished before  that  Bule  went  into  effect.    When  the  supplies 
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were  furnished,  no  process  in  rem  could  be  issued  against  the 
Teasel  therefor.  There  was  no  lien  on  the  vessel  therefor  by 
the  general  maritime  law,  and  the  12th  Bule  of  1859  forbade 
the  issuing  of  process  in  rem  against  the  vessel,  because  she 
was  a  domestic  vessel.  The  contract  was  made  in  view  of  this 
state  of  things,  and  no  remedy  in  rem  existed  under  the  State 
law,  because  the  provision  therefor  was  void.  The  Bule  of 
1872  now  comes  into  effect.  But,  in  the  absence  of  all  words 
indicating  an  intention  that  the  Bule  shall  apply  to  cases  of 
supplies,  &c.,  furnished  before  the  Bule  took  effect,  it  must  be 
held,  on  familiar  principles  of  interpretation,  to  apply  only  to 
cases  of  supplies,  &c.,  furnished  after  it  takes  effect.  The 
same  principle  which  always  applies  to  the  interpretation  of  a 
statute  must  be  applied  to  the  construing  of  this  Bule.  All 
statutes  are  to  be  considered  prospective,  unless  the  language 
is  express  to  the  contrary,  or  there  is  a  necessary  implication 
to  that  effect,  (  United  States  v.  Hethj  3  Cranohy  399 ;  Ha/rvey 
V.  TyW,  2  WaUace,  328,  347.)  There  is  nothing  in  the  Bule 
of  1872  to  indicate  an  intention  to  give  a  remedy  in  rem 
against  a  domestic  vessel,  where  the  supplies,  &c,  were  fur- 
nished before  the  Bule  took  effect. 

"  Another  consideration  is  of  force.  The  Supreme  Court, 
on  the  6th  of  May,  1872,  expressly  state,  that  they  amend  the 
12th  Bule  of  1859,  so  as  to  read  thus  and  so.  They  do  not 
repeal  the  12th  Bule  of  1859.  By  their  order  of  May  1st, 
1859,  they  repealed  the  12th  Bule  of  December  Term,  1844, 
and  prescribed  a  new  12th  Bule.  The  12th  Bule  of  1859  is 
amended^  from  and  after  May  6th,  1872,  so  as  to  read  in  the 
new  form,  thereafter,  in  respect  to  suits  to  be  brought  there- 
after, for  supplies,  &c.,  to  be  furnished  thereafter.  In  respect 
to  suits  brought  before  May  6th,  1872,  and  on  or  after  May  1st, 
1859,  for  supplies,  &c.,  furnished  between  those  dates,  and  in 
respect  to  suits  brought  on  or  after  May  6th,  1872,  for  supplies, 
&c.,  furnished  before  May  6th,  1872,  and  after  the  12th  Rule 
of  1859  went  into  operation,  that  Bule  is  to  govern ;  for,  it  is 
still  left  in  force  in  respect  to  cases  not  covered  by  the  amend- 
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ment  of  1872.    That  Bnle  expressly  forbids  process  in  rem  in 
the  present  case. 

"  It  results,  that  the  libel  must  be  dismissed,  with  costsJ 


3> 


WiUiam  W.  Goodrich  and  Thomas  M,  Wheeler^  for  the 
libellant. 

William  Allen  Butler^  for  the  claimant. 

WooDjiuFF,  J.    The  decision  I  have  felt  constrained  to  make 
in  the  case  of  The  Surplus  and  Remnants  of  the  Ship  Edith,  in 
which  an  opinion  is  herewith  filed,  {ante^p,  ^^^O  is  conclusive 
against  the  libellant  in  this  case.    That  opinion,  mutatis  mu- 
tandis,  must  be  taken  as  my  opinion  herein.     It  differs  only  in 
the  form  of  proceeding,  the  absence  of  any  bond  taken  on  the 
attachment  in  the  State  Court,  and  the  fact  that  the  libel  herein 
was  filed  since  the  new  12th  Bule  in  Admiralty,  of  1872,  was 
adopted.    Neither  of  these  differences  can  affect  the  result ; 
and  it  may  well  be  added,  that,  by  their  new  Bale,  the  Su- 
preme Court  did  not  intend  to  revive  claims  which  were 
almost  barred  by  the  statute  of  limitations,  and  to  make  them 
liens,  either  directly  or  by  implication,  upon  vessels,  so  as  to 
cut  off  the  rights  of  mortgagees  and  subsequent  purchasers  of 
the  ship,  whose  title  had  been  perfected  or  acquired  before 
the  Bule  was  adopted. 

Let  the  libel  be  dismissed,  with  costs,  in  accordance  with 
the  decision  appealed  from. 


The  Alabama  and  the  Game  Cook. 

A  steamer  collided  with  a  sailing  yessel  in  tow  of  a  steam-tug.  In  a  suit  in  rem, 
brought  by  the  owners  of  the  sailing  yessel  against  both  of  the  other  vessels, 
to  recover  for  the  damages  sustained  by  them  by  the  coUisiony  it  was  held, 
both  of  snch  other  vessels  being  found  in  fault,  that  each  must  be  held  liable  for 
only  one-half  of  such  damages,  and  that  the  steamer  could  not  be  held  to  make 
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up  a  deficiency  caused  by  the  fact  that  the  yalne  of  the  steam-tag  was  less 
than  one-half  of  such  damages. 

(Before  "Woodeuff,  J.,  Southern  District  of  New  York,  February  19th,  1874.) 

In  this  case,  a  sailing  ship,  the  Ninfa  de  los  Mares,  in  tow 
of  a  steam-tug,  the  Game  Cock,  was  collided  with  by  a  steam- 
er, the  Alabama,  and  sunk.  The  owner  of  the  ship  libelled 
both  of  the  other  vessels,  in  rem^  in  the  District  Court.  That 
Court  held  both  of  such  vessels  in  fault,  and  gave  a  decree  to 
the  libellants  against  each  of  them,  for  the  full  amount  of  the 
damages.  (1  BeTiedicty  476.)  The  steam-tug  had  been  re- 
leased, on  a  bond  being  given  in  a  sum,  representing  her 
value,  less  than  one-half  of  the  amount  of  such  damages. 
An  appeal  was  taken  to  this  Court  on  the  part  of  each  of  the 
condemned  vessels. 

• 
John  E,  Pa/raonSy  for  the  libellant. 

Edwwrds  Pierrepont  and  Edward  H.  Owen^  for  the  Ala- 
bama. 

Charles  Donahue^  for  the  Game  Cock, 

Woodruff,  J.,  (after  affirming  the  decree  on  all  other 
points :)  In  regard  to  the  liability  of  the  Alabama  for  more 
than  one-half  of  the  damages,  this  Court  has  already  decided 
that  her  liability  cannot  be  increased  by  the  circumstance,  in 
which  she  had  no  agency,  that  the  Game  Cock  is  not  of  value 
sufficient  to  pay  the  other  half.  {The  City  of  Hartford  amd 
The  Unity  ante^  p.  290.  See,  also,  The  AUaSy  4  Benedict^ 
27,  and  10  Blatchf  C.  C.  jB.,  459.)  It  is  urged,  that  such  a 
holding  involves  a  liability  on  the  part  of  the  Ninfa  herself, 
which  would  make  her  liable  for  the  fault  of  the  tug,  in  such 
sense,  that,  if  the  Alabama  had  sustained  the  greater  damage, 
the  Ninfa  must  contribute  thereto.  Not  at  all ;  the  holding 
merely  imports  that  her  relations  to  the  tug  which  she  had 
employed  were  such  that  she  can  recover  no  more  than  the 
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tug,  if  injured  to  the  same  extent,  coald  recover  or  than  the 
tug,  if  she  had  paid  to  the  owners  of  the  Ninfa  her  full  Y.alue^ 
in  discharge  of  her  own  plain  liability,  conld  in  turn  recover 
from  the  Alabama,  towards  indemnity.  As  between  the  Ninfa 
and  the  tug,  the  latter,  nnder  her  contract  for  safe  towage,  or 
towage  with  proper  care,  prudence  and  skill,  was  liable  for 
the  whole  loss.  So  that,  whether  this  proceeding  against  the 
Alabama  is  prosecuted  by  the  one  or  the  other,  ought  not  to 
affect  the  Alabama.  It  is  very  true,  that,  by  the  rules  of  the 
common  law,  one  who  is  injured  by  the  concurring  fault  of 
two  or  more  may,  it  is  held,  recover  full  indemnity  from  either 
or  all.  But  the  Admiralty  does  not  inevitably  follow  the 
common  law  rules.  Where,  as  between  two,  each  is  in  fault, 
at  law,  neither  can  recover,  but,  in  Admiralty,  each  contrib. 
ntes.  On  the  one  hand,  it  is  not  inequitable  to  say,  that  the 
contribution  of  one  ought  not  to  be  increased  by  circumstances 
which  she  had  no  agency  in  producing ;  and,  on  the  other,  it 
is  not  inequitable  to  say  that  the  tow,  as  in  this  case,  voluntas 
rily  subjected  herself  to  the  hazards  of  the  misconduct  of  the 
tug,  and,  therefore,  to  the  contingency  that  such  misconduct 
might,  in  case  of  loss,  give  her  no  claim  beyond  contribution 
from  another  vessel.  Had  the  tug  discharged  her  own  liabil- 
ity to  the  Ninfa  upon  her  contract,  as  she  ought,  the  tug  could 
recover  no  more.  The  Ninfa  should  not  be  permitted  to 
charge  the  Alabama  more,  because  the  Ninfa  may  have 
trusted  irresponsible  parties. 

I  am  aware  that  the  question  is  one  of  great  interest  and 
importance.  There  are,  I  think,  some  cases  in  the  Supreme 
Oourt  in  which  it  must  necessarily  be  soon  considered ;  and 
we  shall  then  be  instructed  whether  to  follow  the  views  of 
Dr.  Lushington  in  the  case  of  The  Milan^  (1  Lush.y  388, 404,) 
and  applied  in  the  cases  before  cited,  or  to  act  upon  a  different 
rule  in  the  Admiralty  Courts  of  this  country.  For  the  pres- 
ent, I  must  say  that  the  opinion  in  the  case  of  The  CUy  of  Hart- 
ford cmd  The  Unit  must  be  taken  as  the  opinion  in  this  case, 
upon  the  point  now  under  consideration. 

The  decree,  therefore,  will  award  to  the  libellants  a  recov- 


FSBRUABY,  1874.  485 


The  America. 


«ry  from  each  vessel,  of  one-half  of  the  damages  cansed  by  the 
collision,  as  found  in  the  District  Court,  with  costs  in  the  Court 
below,  but  without  costs,  on  the  appeal  to  this  Court,  to 
either  party. 


The  Amebioa. 

Where  a  reaeel  is  sank  by  a  colMon,  and  a  recoyery  ii  had  by  her  against 
another  reseel  for  a  total  loss  of  her,  as  the  damsfiree  caused  thereby,  an  item 
ior  the  expense  of  raising  the  former  vessel  wiU  .be  allowed,  if  it  does  not 
appear  that  more  was  done,  in  raising  her,  than  to  enable  proof  to  be  giren 
that  she  conld  not  be  repaired  without  too  great  expense. 

In  snch  an  action,  interest  on  the  items  of  damage  allowed  is  proper,  as  an 
aUowanoe,  as  being  necessary  to  indemnity. 

{Before  Woodbotf,  J.,  Southern  IMstrict  of  New  Tork,  February  19th,  1874.) 

In  this  case,  which  was  an  action  in  rem  by  the  owners  of 
the  steamboat  Fairfield  against  the  steamboat  America,  to  re* 
cover  for  the  damages  sustained  by  the  former  by  the  sinking 
of  the  Fairfield  through  a  collision  between  her  and  the  Amer- 
ica, the  libellants  had  a  decree,  in  this  Court.  The  Commis- 
sioner, in  his  report,  allowed  for  a^total  loss  of  the  Fairfield, 
but,  in  addition,  one  of  the  items  allowed  by  him  was  the  ex- 
pense of  raising  the  Fairfield.  Another  item  allowed  was  in- 
terest on  the  items  of  damage  allowed..  To  the  allowance  of 
these  items  the  claimants  excepted. 

Cha/rUs  Donohuej  for  the  libellants. 

Benja/mm  D,  SHUman^  for  the  claimants. 

WooDBUFF,  J.  I  think  the  exceptions  filed  in  this  case 
were  properly  overruled.    There  is  nothing  to  show  that  the 


486  SOUTHERN  DlSTRICTr  OF  KEW  YORK. 

<  m 

The  Americft. 

libellants  did  not  exercise  a  just  and  wise  discretion  in  raising 
the  Fairfield.  Until  she  was  raised  it  was  impossible  to  de- 
termine whether  she  could  be  repaired  without  too  great  ex- 
pense. Indeed,  had  she  not  been  raised,  and  the  libellants 
had  come  into  Court  claiming  her  value,  the  objection  that 
they  should  have  raised  her,  or  proved  that  she  could  not  be 
raised  and  repaired,  would  have  been  effectually  urged  by  the 
claimants  of  the  America.  The  libellants  were  at  liberty,  and, 
in  fact,  bound,  to  go  far  enough  to  enable  proof  to  be  given  of 
the  extent  of  loss ;  and  the  proof  does  not  show  that  more 
than  that  was  done. 

As  to  interest,  it  has  been  often  said,  that,  in  actions  of 
tort,  where  the  damages  are  unliquidated,  interest  is  not  to 
be  allowed  as  matter  of  law,  but  it  rests  in  the  discretion  of 
the  jury.  The  proposition  is  not  unqualifiedly  true,  without 
exception.  Thus,  in  actions  of  trover,  which  is  an  action  of 
tort,  the  value  of  the  property,  with  interest  thereon,  is  held 
to  be  the  rule  of  damages.  Where  the  value  of  the  thing  lost, 
or  the  cost  of  repairs  and  tlie  like,  are  the  test  or  measure  of 
recovery,  and  the  amount  of  damages  becomes  mere  matter  of 
computation,  interest  is  as  necessary  to  indemnity  as  the  allow- 
ance of  the  principal  sums.  But,  if  the  allowance  of  interest 
rests  in  discretion,  still,  the  indemnity  of  the  party  for  injury 
from  a  collision  occurring  throagh  the  fault  of  another  vessel, 
should  be  the  object  of  the  Court  in  the  allowance  of  dam- 
ages. In  this  view,  such  {lUowance  was,  I  think,  proper.  It 
is,  in  such  case,  not  allowed  as  punishment.  It  is  not  like  the 
allowance  of  punitive  damages  in  actions  of  slander,  assault 
and  battery,  and  like  cases.    It  gives  indemnity  only. 

Let  the  exceptions  be  overruled,  and  a  decree  be  entered 
for  the  amount  reported. 


FEBRUARY.  1874.  48T 


The  City  of  WashlDgtoD. 


The  City  of  Washington. 

A  pilot-boat,  at  night»  by  her  flash  light,  was  seen  from  a  steamer  at  a  distance 
of  several  miles,  and  the  officer  of  the  steamer  saw  her  movements,  and  saw 
that  her  course  was  snch  as  would  cross  the  course  of  the  steamer.  The  pilot- 
boat  came  to  a  position  nearly  ahead  of  the  steamer,  and  lowered  a  boat,  with 
a  laotem  on  board,  to  take  a  pilot  to  the  steamer.  This  was  seen  from  tha 
steamer.  The  pilot-boat  was  crossing  from  starboard  to  port  of  the  steamer^ 
and  kept  her  course.  The  pilot-boat  showed  no  mast-head  Mght.  The  steamer 
did  not  stop,  but  starboarded,  and  collided  with  the  pilot-boat ;    Held : 

(1.)  That  the  collision  was  not  due  to  the  want  of  a  mast-head  light  on  the  pilot-^ 
boat; 

(2.)  That  the  steamer  was  in  fault  in  starboarding,  and  in  not  stopping  to  re* 
ceive  the  pilot ; 

(8.)  That,  it  being  shown  to  be  the  custom,  it  was  not  a  fault  in  the  pilot-boat  to 
put  herself  into  the  path  of  the  steamer,  and  thero  lower  her  yawl,  to  put  a 
pilot  on  board  of  the  steamer. 

(Before  Woodbuvf,  J.,  Eastern  District  of  New  York,  February  19th,  1874.) 

Woodruff,  J.  The  preponderance  of  the  evidence  is,  I 
think,  clearly  in  support  of  the  decree  made  in  the  Court 
below.  The  pilot-boat,  by  her  flash  light,  was  seen  from  the 
City  of  Washington  at  a  distance  of  several  miles,  and  the 
testimony  of  the  second  officer  and  of  the  wheelsman  of  the 
steamship  both  show  that  they  saw  her  movements,  and  saw 
that  her  course  was  snch  as  would  cross  the  course  of  the 
steamship.  Other  testimony  from  the  pilot-boat  shows  that 
the  repeated  exhibition  of  the  flash  light  must  have  apprized 
those  on  the  steamer  of  her  movement  in  that  direction ;  and 
even  the  master  of  the  steamer  must  have  observed  her  near 
approach  in  that  direction,  when  he  saw  the  letting  down  of 
hir  yawl,  to  bring  a  pilot  to  the  steamer,  with  a  lantern  on 
board.  From  that  moment  his  attention  was  diverted  to 
watching  the  approach  of  the  yawl ;  and,  even  according  to 
his  testimony,  the  pilot-boat  was  then  nearly  ahead.  He 
seems  to  have  trusted  to  his  own  supposition,  that,  so  soon  aa 
the  yawl  left  her,  she  would  put  up  her  helm  and  fall  off  to 
leeward,  (as  he  thinks  she  should  have  done,)  and,  therefore,^ 
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paid  no  attention  to  her.  But  she  in  fact,  continued  her 
conrse,  and  the  weight  of  the  testimony  is  that  she  was  in  the 
act  of  crossing  the  course  of  the  steamer  when  her  yawl  left 
her,  if,  in  truth,  she  had  not  crossed  it,  so  as  to  bring  the 
steamer's  port  light  into  view.  Under  these  circumstanceSi 
and  with  the  knowledge  of  the  course  of  the  pilots-boat,  most 
decisively  established  by  the  testimony  of  the  second  o£5icer 
and  wheelsmen,  and  implied  in  that  of  the  master  of  the 
steamer,  it  is  impossible  to  say  that  the  collision  was  in  any 
degree  due  to  the  want  of  a  mast-head  light  on  the  pilot-boat 

It  is  equally  clear,  that  the  collision  was  due  to  fault 
in  the  navigation  of  the  steamer.  If,  as  the  witnesses  from 
the  pilot-boat  testify,  the  pilot-boat  had  crossed  the  conrse  of 
the  steamer,  so  as  to  bring  the  port  light  of  the  latter  into 
view,  before  the  steamer  starboarded,  then  the  fault  of  such 
starboarding  is  manifest.  If  the  pilot-boat  was  only  ahead  at 
that  moment,  still,  as  her  course  was  to  the  port  of  the  steamer, 
such  starboarding  was  improper.  In  any  event,  it  seems  to 
me  that  the  steamer  was  in  fault,  in  not  slowing,  and,  if  neces* 
sary,  stopping,  at  an  earlier  moment,  and  before  coming  into 
such  dangerous  proximity  to  the  sailing  vessel.  Indeed,  upon 
the  proofs,  it  was  the  duty  of  the  steamer  to  stop  to  receive 
the  pilot,  attempting  to  board  her  in  the  night  season. 

Left  to  my  own  unaided  judgment,  I  should  have  deemed 
it  an  improper  risk  assumed  by  the  pilot-boat,  when  approach- 
ing to  place  a  pilot  on  board  a  steamer,  to  put  herself  volun- 
tarily and  deliberately  in  the  path  of  the  steamer,  to  there 
lower  her  yawl  for  putting  the  pilot  aboard.  It  would  have 
seemed  to  me  that  taking  such  a  position  was  unnecessary  and 
greatly  dangerous ;  but,  the  proof  is,  without  contradiction,  that 
this  is  the  custom,  and  reasons  are  given  for  it  which,  to  the 
witnesses,  seem  satisfactory.  Doubtless,  this  custom  proceeds 
upon  an  assumption  that  the  steamer  will  stop  to  receive  her 
pilot.  Upon  the  proofs,  as  they  stand,  I  am  not  able  to  find 
it  a  fault  in  the  pilot-boat  that  she  acted  in  conformity  with 
this  custom ;  and  yet,  I  do  not  feel  quite  satisfied  that  it 
would  not  be  wiser  to  take  some  other  position. 
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The  libellaDtB  must  have  a  decree  for  their  damages  found 
in  the  Oourt  below,  with  coBts. 


Taionaend  Soudder^  for  the  libellants. 
James  W.  Oerard^  Jr.j  for  the  claimants. 


The  TJNrrKD  States 

vs. 

The  Steamship  Crrr  of  Mexico. 

Hie  Hth  section  of  the  Act  of  Jane  7th,  1872,  (17  U,  S,  BtaL  at  Large,  866,)  pro- 
Tides,  that,  "  if  any  master,  mate,  or  other  officer  of  a  ship,  knowingly  re- 
ceiyes,  or  accepts  to  be  entered  on  board  of  any  merchant  ship,  any  seaman 
who  has  been  engaged  or  supplied  contrary  to  the  provisions  of  this  Act,  the 
ship  on  board  of  which  such  seaman  shall  be  found  shall,  for  eyery  such  sea- 
man," be  liable  to  a  penalty  not  exceeding  $200.  The  18th  section  of  the 
eame  Act  provides,  that  wery  agreement  with  a  seaman  shall  be  signed  by 
him  in  the  presence  of  a  shipping  commissioner,  and  be  acknowledged  and 
certified  under  the  hand  and  official  seal  of  such  commissioner.  The  12th 
flection  of  the  same  Act  provides,  that  the  master  of  every  ship  bound  from  a 
port  in  the  United  States  to  a  foreign  port,  shall  make  an  agreement  with 
every  seaman  of  his  crew,  in  a  form  prescribed  by  that  section.  By  the 
Act  of  January  16th,  1878,  (17  U.S.  Stat,  at  Large,  410,)  it  is  provided, 
that  the  12th  section  of  the  said  Act  of  1872  shall  not  apply  to  masters 
of  yessels  when  engaged  in  trade  with  Mexico.  The  1st  section  of 
the  Act  of  July  20th,  1790,  (1  27.  B,  Stat,  at  Large,  181,)  provides,  that 
the  master  of  any  vessel  bound  from  a  port  in  the  United  States  to  a 
foreign  port,  shall  make  an  agreement  in  writing  or  in  print,  with  every 
seaman  on  board,  declaring  the  voyage  or  term  of  time  for  which  such  seaman 
shall  be  shipped:  Held,  that  the  said  Act  of  1878  had  no  effect  to  modify  the 
provisions  of  the  said  18th  section  of  the  Act  of  1872,  and  that,  notwitlistand- 
ing  the  said  Act  of  1872,  the  master  of  a  vessel  making  a  voyage  fit>m  New 
York  to  a  port  in  Mexico  was  required,  under  the  said  Act  of  1790,  to  make 
the  agreement  therein  required,  and  was  also  required  to  see  that  such  agree- 
ment was  signed,  acknowledged,  and  certified  before  a  sliipping  commissioner, 
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in  the  manner  prescribed  by  the  said  13th  section  of  the  said  Act  of  1872, 
and  that  eiich  yessel  was  liable  to  the  penalty  provided  by  the  said  14th  sec- 
tion of  the  said  Act  of  1872,  if  her  master  received  a  seaman  on  board  who 
had  been  engaged  otherwise  than  mider  an  agreement  so  signed,  acknowledged 
and  certified. 

(Before  Woodeuff,  J.,  Eastern  District  of  New  York,  February  19th,  1874.) 

Woodruff,  J.    The  libel  in  this  ease  is  founded  on  the 
provisions  of  the  14th  section  of  the  Act  of  Congress  of  June 
7th,  1 872,  entitled,  "  An  Act  to  authorize  the  appointment  of 
shipping  commissioners  by  the  several  Circuit  Courts  of  the 
United  States,  to  superintend  the  shipping  and  discharge  of 
seamen  engaged  in  merchant  ships  belonging  to  the  United 
States,  and  for  the  further  protection  of  seamen,"  (17  H.  S. 
Stat,  at  Large^  262, 265.)    That  section  ipoi poses  a  penalty  upon 
any  ship,  not  exceeding  two  hundred  dollars  for  each  offence 
therein  specified,  and  it  separately  specifies  offences  which 
shall  subject  the  ship  to  penalty,  by  two  distinct  clauses : 
"  Firsts  if  any  person  shall  be  carried  to  sea  as  one  of  the 
crew  on  board  of  any  ship  making  a  voyage  as  hereinbefore 
specifiedy  without  entering  into  an  agreement  with  the  master 
of  said  ship,  in  ihe  form  and  manner,  and  at  the  place  and 
times,  hereby  in  such  casee  required,  the  ship  shall  be  held 
liable,  and  for  each  such  offence  shall  incur  a  penalty  not  ex- 
ceeding two  hundred  dollars  :  Provided,  always,  that  the  ship 
shall  not  be  held  liable  for  any  person  carried  to  sea,"  &c., 
&c.,  (describing  certain  cases  of  secretion  on  board  without 
the  knowledge  of  any  officer  of  the  ship,  or  false  personation, 
&c.)     "  Secondly^  if  any  master,  mate,  or  other  officer  of  a 
ship,  knowingly  receives,  or  accepts  to  be  entered  on  board 
of  any  merchant  ship,  any  seaman  who  has  been  engaged  or 
supplied  contrary  to  the  provisions  of  this  Act,  the  ship  on 
board  of  which  such  seaman  shall  be  found  shall,  for  every 
such  seaman,  be  liable  to  and  incur  a  penalty  of  a  sum  not 
exceeding  two  hundred  dollars :  Provided,  further,  that,  in 
case  of  desertion,  or  of  casualty  resulting  in  the  loss  of  one  or 
more  seamen,  the  master  may  ship    *    *    *    and  report  the 
same  to  the  United  States  consul  at  the  first  port  at  which  he 
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shall  arrive,  without  incurring  such  penalty."  Here  are  de- 
scribed two  separate  penalties,  in  distinct  clauses  of  the  sec- 
tion, and,  as  will  presently  be  seen,  the  inquiry  why  both  were 
inserted  is  very  important  and  significant.  For,  the  cases 
mentioned  therein  do  not,  on  their  face,  seem  to  differ. 
Looking  at  the  description  of  the  cases,  without  consulting 
any  other  provisions  of  this  or  other  statutes  or  requirements 
of  law,  it  may  well  be  suggested,  that  no  person  can  be  car- 
ried to  sea,  as  one  of  the  crew,  with  the  knowledge  of  the 
officers  of  the  ship,  without  being  received,  accepted,  or  en- 
tered on  board  ;  and,  hence,  the  two  clauses  would  seem  to  be 
tautological  or  repetitious,  prescribing  two  penalties  for  the 
same  violations  of  law,  one  for  each  offence,  not  exceeding 
two  hundred  dollars,  and  the  other  for  every  such  seaman,  not 
exceeding  two  hundred  dollars.  But,  this  declaration  in  these 
separate  clauses  will,  I  think,  be  found  a  significant  and  im- 
portant aid  to  the  construction  of  the  statute,  when  the  facts 
of  this  case,  the  other  provisions  of  this  statute  and  the  former 
law,  and  the  claims  here  made  by  the  counsel  for  the  parties^ 
are  more  fully  brought  into  view.    * 

From  as  early  as  the  year  1729,  the  statutes  of  England,  for 
the  protection  of  seamen  as  well  as  the  security  of  ship 
owners,  have  required,  under  penalty,  that  no  master  bound 
to  parts  beyond  seas  shall  carry  any  seaman  or  mariner  to 
sea,  without  first  coming  to  an  agreement  with  such  seaman 
or  mariner  for  their  wages,  time  of  service  and  other  particu- 
lars specified,  which  agreement  shall  be  in  writing,  &c.,  {Act 
of  2  Oeo.  11^  chap.  36,  §  1,)  and  providing  expressly  that  the 
seaman  shall  sign  such  agreement,  {Id,^  §  2).  By  subsequent 
statutes,  having  the  interest  and  protection  of  seamen  con- 
stantly in  view,  the  provisions  of  the  Act  referred  to  have 
been  enlarged  and  carried  into  greater  detail,  and,  down  to  the 
present  time,  the  policy  and  even  the  necessity  of  such  agree- 
ments has  been  recognized,  and  this  requirement  kept  in  full 
force. 

The  subject  very  early  engaged  the  attention  of  the  Con- 
gress of  the  United  States,  and,  by  the  Act  of  July  20th^ 
1790,  (1  TJ.  S.  Stae.  at  La/rge^  131,)  it  was  enacted,  that,  from 
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and  after  the  first  day  of  December  then  next,  ^  every  maat^ 
or  cemtnander  of  any  ship  or  veBsel  bonnd  from  a  port  in  the 
XTnited  States  to  any  foreign  port,  or  of  any  ship  or  vessel  of 
the  burthen  of  fifty  tons  or  upwards,  bound  from  a  port  in  one 
State  to  a  port  in  any  other  than  an  adjoining  State,  shall,  be- 
fore he  proceed  on  such  voyage,  make  an  agreement  in  writ- 
ing or  in  print,  with  every  seaman  or  mariner  on  board  such 
ship  or  vessel,  (except  such  as  shall  be  apprentice  or  servant 
to  himself  or  owners,)  declaring  the  voyage  or  voyages,  term 
or  terms  of  time,  for  which  such  seaman  or  mariner  shall  be 
shipped.    And,  if  any  master  or  commander  of  snch  ship  or 
vessel  shall  carry  out  any  seaman  or  mariner,  (except  appren- 
tices or  servants,  as  aforesaid,)  without  such  contract  or  agree- 
ment being  first  made  and  signed  by  the  seamen  and  mariners, 
snch  master  or  commander  shall  pay  to  every  snch  seaman  or 
mariner  the  highest  price  or  wages  which  shall  have  been 
given  at  the  port  or  place  where  such  seaman  or  mariner  shall 
have  been  shipped,  for  a  similar  voyage,  within  three  months 
next  before  the  time  of  such  shipping ;  provided  such  seaman 
or  mariner  shall  perform  such  voyage ;  or,  if  not,  then  for  snch 
time  as  he  shall  continue  to  do  daty  on  board  such  ship  or 
vessel;  and  shall  moreover  forfeit  twenty  dollars  for  every 
such  seaman  or  mariner,  one-half  to  the  use  of  the  person  prose- 
cuting for  the  same,  the  other  half  to  the  use  of  the  United 
States ;  and  such  seaman  or  mariner,  not  having  signed  such 
contract,  shall  not  be  bound  by  the  regulations,  nor  subject  to 
the  penalties  and  forfeitures,  contained  in  this  Act."     Other 
provisions  follow,  designed  to  secure  both  the  seaman  and  the 
master  or  owners  to  the  performance  of  their  reciprocal 
duties.    The  Act  of  April  14th,  1792,  (1  H.  S.  Stat,  at  Large, 
264,)  among  other  things,  provides  for  the  return  of  seamen, 
bound  by  agreement  to  serve,  to  their  home,  in  certain  cases, 
through  the  consuls  of  the  United  States.    Other  and  sub- 
sequent Acts  exhibit  the  desire  of  Congress  to  watch  over  and 
protect  the  interests  of  seamen. 

In  1872,  the  Act  under  which  this  proceeding  was  insti- 
tuted was  passed.    It  provides  for  the  appointment  of  a  ship- 
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ping  connnisBioner,  and  makes  numerous  and  extensive  pro- 
yisions  for  carrying  out  the  intention  expressed  in  its  title, 
above  recited.  Section  12  jelates  to  ships  bound  from  a  port  in 
the  United  States  to  a  foreign  port,  or  from  a  port  on  the  At- 
lantic to  a  port  on  the  Pacific,  or  vice  versa  /  and  provides 
that  the  master  of  every  such  ship  ^^  shall,  before  he  proceeds 
on  such  voyage,  make  an  agreement  in  writing  or  in  print, 
with  every  seaman  whom  he  carries  to  sea  as  one  of  the  crew, 
in  the  manner  hereinafter  mentioned ;  and  every  such  agree- 
ment shall  be  in  the  form,  as  near  as  may  be,  as  hereunto  in 
table  '  D,'  in  the  schedule  annexed,  and  shall  be  dated  at  the 
time  of  the  first  signature  thereof,  and  shall  be  signed  by  the 
master  before  any  seaman  signs  the  same,  and  shall  contain  the 
following  particulars,  that  is  to  say : "  Here  follow  numerous 
particulars,  including  all  that  were  contained  in  the  Act  of 
1790,  and  very  many  which  were  not  required  by  the  law  of 
1790,  or  otherwise,  in  respect  to  other  vessels  than  those  in 
this  section  specified,  and  the  form  of  agreement  annexed, 
table  i),  contains  many  others  pecific  details.  Provisoes  to  the 
section  authorize  the  master  to  perform  the  duties  of  a  ship- 
ping commissioner,  as  provided  in  a  previous  section,  when  in 
a  port  for  which  no  shipping  commissioner  has  been  ap* 
pointed ;  and,  further,  that  this  section  should  not  apply  to 
masters  of  vessels  where  the  seamen  are,  by  custom  or  agree- 
ment, entitled  to  participate  in  the  profits  or  result  of  a  cruise 
or  voyage,  nor  to  masters  of  coastwise  nor  to  lake-going  ves- 
sels that  touch  at  foreign  ports.  It  will  thus  be  seen,  that 
the  duty  of  the  master  to  enter  into  a  written  or  printed 
agreement  with  the  seaman  is  continued ;  and  that,  as  to  ships 
bound  on  certain  specified  voyages,  the  agreement  must  con- 
tain the  details  specifically  mentioned  in  this  section,  while 
the  masters  of  other  vessels  not  included  in  this  section  satisfy 
their  duty  by  making  an  agreement  in  writing,  signed  by  the 
seaman,  containing  what  was  prescribed  in  the  former  law» 
The  masters  of  all  ships  described  in  the  Act  of  1790  must 
make  the  agreement  with  the  seaman  in  writing  or  in  print, 
some  in  the  form  prescribed  by  tliat  Act,  others  in  the  much 
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more  detailed  form  prescribed  in  this  12th  section,  bat  none 
are  permitted  to  go  to  sea  without  a  written  or  printed  agree* 
ment  with  the  seaman.  Hereupon-  follows  section  13,  which 
declares  that  the  following  rules  shall  be  observed  with  respect 
to  agreements :  '^  jFirst.  Every  agreement,  (except  in  such 
cases  of  agreements  as  are  hereinafter  specially  provided  for,) 
shall  be  signed  by  each  seaman  in  the  presence  of  a  shipping 
commissioner ;  Secondly.  When  the  crew  is  first  engaged,  the 
agreement  shall  be  signed  in  duplicate,  and  one  part  shall  be 
retained  by  the  shipping  commissioner,  and  the  other  part 
shall  contain  a  special  place  or  form  for  the  description  and 
signatures  of  persons  engaged  subsequently  to  the  first  de- 
parture of  the  ship,  and  shall  be  delivered  to  the  master ; 
Thirdly.  Every  agreement  entered  into  before  the  commis- 
sioner shall  be  acknowledged  and  certified  under  the  hand 
and  official  seal  of  such  commissioner,  and  shall  be  indorsed 
on,  or  annexed  to,  such  agreement,"  *  *  *  and  the  form 
of  acknowledgment  and  certificate  is  given.  It  is  claimed, 
that  the  words,  "  every  agreement,"  in  the  first  clause  of  this 
13th  section,  means  only  those  agreements  which  masters  of 
certain  specified  vessels  named  in  the  12th  section  are,  by  that 
section,  required  to  make.  But,  that  is  not  the  literal  reading 
of  the  section.  If  that  had  been  its  intent,  nothing  was  easier 
than  to  have  so  expressed  it.  Throughout  the  Act,  wherever  it 
vt^as  intended  to  limit  a  provision  to  the  voyages  described  in 
the  12th  section,  the  limitation  is  made  in  express  terms, 
(§§  8,  22,  24,  35,  36,  40,  58,  and  others  which  are  connected 
therewith  in  their  provisions.)  Nor  is  there  anything  in  the 
design  and  object  of  the  law,  which  implies  such  a  limitation. 
If  there  were  no  other  provisions  in  the  various  sections  of 
the  statute,  except  such  as  relate  to  the  particular  vessels  in- 
cluded in  the  12th  section,  much  plausibility  would  be  given 
to  the  claim,  but  many  of  the  sections,  probably  the  greatest 
number  of  them,  are  general,  referring  alike  to  other  seamen 
as  well  as  to  those  named  in  the  12th  section,  (§§  9,  11,  23,  25, 
26,  31,  32,  43  to  50,  51  to  54,  61  to  63,  and  others.)  Section 
15  is  especially  significant,  and  the  special  exception  in  see- 
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tion  13  of  "  agreements  hereinafter  specialljr  provided  for," 
greatly  strengthens  this  interpretation.  For,  when,  after  the 
use  of  the  terms  "  every  agreement,"  Congress  declares  certain 
agreements  to  be  excepted,  the  presumption  is  against  any 
other  exceptions.  Nor  does  the  nature  of  the  provisions  in 
the  13th  section  indicate  such  an  intent.  The  purpose  of  the 
Act  is  fittingly  declared,  in  its  title,  to  be  for  the  protection 
of  seamen.  They  need  protection  against  being  compelled  or 
seduced  to  sign  agreements  to  serve,  without  properly  under- 
standing the  provisions  of  the  agreement,  the  term  of  service, 
the  nature  of  the  voyage  or  voyages,  the  compensation  they 
are  to  receive,  and  the  times  of  payment.  They  are  frequently 
in  danger  of  being  approached  and  led  into  engagements 
when  intoxicated.  All  this  Congress  knew,  and  wisely  pro- 
vided that  every  agreement  should  be  signed  by  them  in  the 
presence  of  the  commissioner,  and  be  duly  acknowledged. 
Certainly,  this  Court  cannot  say  that  this  was  not  as 
important,  in  reference  to  the  agreements  which  are  re- 
quired by  the  Act  of  1790,  as  to  those  specified  in  the  12th 
section. 

The  two  clauses  of  the  14th  section,  above  recited,  apply 
to  this  construction  of  the  13th  section  vnth  especial  signifi- 
cance. The  first  clause  refers  to  the  crew  of  a  ship  ''  making 
a  voyage  as  hereinbefore  speeifiedy^  i.  6.,  making  the  voyages 
mentioned  in  the  12th  section,  and  annexes  the  penalty  to 
taking  to  sea  without  an  agreement  "  in  the  form,"  &c.,  here- 
by, "  w  8uoh  caeee^^  required.  The  form  hereby  required  is 
prescribed  in  the  12th  section,  and  is  required  only  in  the  cases 
therein  specified.  The  vessel  here  was  not  condemned  under 
that  clause.  But,  the  second  part  of  the  section  is  more  gen- 
eral. It  refers,  in  terms,  to  the  oflScers  of  "  a/ny  merchcmt 
ehi^y^  and  to  ^^any  seaman^^  who  has  been  engaged  or  sup- 
plied contrary  to  the  provisions  of  the  Act.  There  are  sev- 
eral provisions  relating  to  that  subject,  and,  probably,  none 
more  important  than  the  13th  section,  which  provides  for 
their  signing  agreements  to  serve  for  a  voyage,  in  the  pres- 
ence of  the  commissioner,  and  so  guards  them  from  imposi- 
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tioD  and  deception  therein ,  as  the  case  may  be,  when  thej  are 
in  a  condition  wholly  unfit  to  take  care  of  themselveB.  Sailors 
are  so  often  likened  to  children,  in  reference  to  the  ease  with 
which  they  can  be  deceived  or  inflaenced|  and  to  their  reck- 
lessness and  inability  to  protect  themselves,  that  the  value  of 
this  provision  needs  no  farther  illustration.  Unless  this 
second  clause  is  to  have  such  general  scope  and  effect,  extend- 
ing beyond  the  12th  section,  and  to  cases  not  within  it,  it  is 
difficult  to  assign  to  it  any  useful  meaning.  The  cases  arising* 
under  the  12th  section  are  provided  for  in  the  first  clause. 
These  considerations  lead  to  the  conclusion,  that  not  only  the 
agreements  mentioned  in  the  12th  section,  but  all  other  agree- 
ments with  seamen,  required  by  law  to  be  in  writing,  (tliough 
not  included  in  the  12th  section)  must  be  signed  by  the  sea^ 
man  in  the  presence  of  the  commissioner,  or  the  penalty  de- 
clared in  the  second  clause  of  the  14th  section  is  incurred  by 
the  ship. 

To  apply  this  conclusion  to  the  case  now  under  considera- 
tion :  By  an  Act  of  Congress  passed  on  the  15th  of  January, 
1873,  (17  U.  S.  Stat,  at  Large^  410,)  the  Act  to  authorize  the 
appointment  of  shipping  commissioners,  now  under  considera- 
tion, was  amended,  by  adding  to  the  above  mentioned  12th 
section  a  further  proviso,  namely:  "Provided,  further,  that 
this  section  shall  not  apply  to  masters  of  vessels  when  engaged 
in  trade  between  the  United  States  and  the  British  North 
American  possessions,  or  the  West  India  Islands,  or  the  Be- 
public  of  Mexico."  By  this  proviso  the  number  or  class  of 
yessels  whose  master  is  required  to  make  with  seamen  the 
written,  or  printed  agreement  specified  in  that  section  is 
greatly  reduced.  Tlie  voyage  of  the  steamship  City  of  Mex- 
ico, for  which  seamen  were  shipped  without  their  signing  an 
agreement,  as  required  in  the  13th  section  of  the  said  Act, 
was,  as  proved  on  the  trial  of  this  cause,  "  from  the  port  of 
New  York,  via  Vera  Cruz,  and  one  or  more  ports  in  Mexico, 
and  back  to  New  York,  with  privilege  of  touching  at  any  in- 
termediate ports."  This  was  a  case  within  the  proviso  intro- 
duced by  the  amendment  of  1873,  so  that  section  12  of  the 
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Act  has  QO  application  thereto.  So  far  as  this  voyage  is  con- 
cerned, the  Act  and  the  amendment  are  to  be  read  together, 
and  the  master  of  the  City  of  Mexico  was  under  no  duty  to 
make,  with  his  seamen,  an  agreement,  in  the  form  and  with 
the  namerous  details,  of  its  contents  and  time  of  signing  by 
the  master,  which  the  12th  section  prescribes.  But,  applying 
to  the  case  the  conclusion  herein  above  stated,  the  master  was 
within  the  section  which  requires  that  every  agreement  shall 
be  signed  by  the  seaman  in  the  presence  of  the  shipping  com- 
missioner, unless  it  can  be  shown  that  he  was  under  no  legal 
obligation  to  make  any  written  or  printed  agreement  what- 
ever with  his  seamen.  That  proposition  cannot  be  main- 
tained. Upon  that  point  I  concur  fully  in  the  reasoning  of 
the  Judge  of  the  District  Court.  The  effect  of  the  amend- 
ment was  to  withdraw  the  voyage  of  the  City  of  Mexico  from 
the  operation  of  the  12th  section,  and  to  leave  it  in  the  same 
condition,  and  subject  to  all  the  duties  and  obligations  to 
which  it  would  have  been  subject,  if  the  12th  section  of  the 
Act  had  been  originally  passed  in  its  now  amended  form. 

An  actual  intention,  in  the  minds  of  the  legislators,  to 
withdraw  a  very  large  proportion  of  our  seamen  from  the 
protection  of  written  shipping  articles,  which  it  has  been  the 
intention  and  policy  of  England,  for  more  than  one  hundred 
and  fifty  years,  to  provide,  and  which  this  country  adopted  in 
its  earliest  history,  and  has  since  consistently  maintained,  will 
not,  I  think,  be,  for  a  moment,  contended.  The  argument  is, 
that  whatever  we  may  suppose  to  have  been  in  the  mind  ot 
our  legislators,  we  are  bound  by  what  is  involved  in  the  words 
and  legal  effect  of  their  enactment.  And  thereupon  it  is 
claimed,  that,  when  the  terms  of  the  12th  section  of  the  Act 
of  1872  were,  as  originally  passed,  made  broad  enough  to  em- 
brace the  voyage  in  question,  that  operated  by  implication  as 
a  repeal  of  the  Act  of  1790,  so  far  as  relates  to  such  voyages, 
and,  hence,  when,  in  1873,  Congress  withdrew  such  voyages 
from  the  operation  of  the  12th  section,  that  Act  necessarily 
left  such  voyages  wholly  unprovided  for  by  any  existing  law ; 
and  that,  although  it  is  possible  to  say  that  this  legislation 
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created  a  casus  omissi^j  which  the  legislators  did  not  prob- 
ably, in  their  minds,  contemplate,  the  Court  is,  nevertheless, 
bound  to  construe  statutes  according  to  the  meaning  and  legal 
effect  disclosed  by  the  statutes  themselves,  and  not  by  any 
speculative  inquiry  into  the  actual  intention  of  the  legislators. 
This  may  be  conceded,  but,  if  it  is  claimed  that  the  legislative 
intent  may  not  be  gathered  from  the  nature  of  the  subject, 
the  consequences  which  would  flow  from  a  proposed  construc- 
tion, and  the  admitted  policy  of  the  Government,  the  claim 
goes  too  far.  Whenever  the  construction  of  statutes  and  their 
legal  effect  is  doubtful,  or  susceptible  of  a  double  interpreta- 
tion, these  considerations  are  of  great  force,  and  often  con- 
clusfve. 

The  Act  of  1790,  (with  some  few  exceptions,)  applied  to 
the  masters  of  all  vessels.  Section  12  of  the  Act  of  1872 
selected  some  of  those  vessels,  and  applied  to  them  its  more 
stringent  and  particular  provisions.  From  these  latter  pro- 
visions, the  voyage  now  in  question  was,  by  the  amendment 
of  1873,  relieved.  Now,  I  do  not  deem  it  very  material  to 
say  whether  the  voyages  to  the  West  Indies  were  always 
under  the  operation  of  both  statutes,  and  so,  when  relieved 
from  the  operation  of  the  12th  section,  were  simply  left  under 
the  influence  of  the  statute  of  1790;  or,  whether  the  12th 
section  operated  as  a  technical  or  constructive  repeal  of  the 
Act  of  1790,  in  respect  to  such  voyages,  but  that  the  amend- 
ment operated  to  revive  the  Act  of  1790  thus  constructively 
repealed.  Either  view  works  the  same  result.  Bepeals  by 
construction  are  not  favored.  There  was  no  repugnance  or 
inconsistency  between  the  requirements  of  the  Act  of  1790 
and  the  requirements  of  the  12th  section  of  the  Act  of  1873. 
To  the  requirements  of  the  Act  of  1790  that  12th  section 
added  others,  in  special  cases.  When  the  voyage  now  in 
question  was  withdrawn  from  among  those  cases,  it  remained 
under  the  operation  of  the  Act  of  1790,  as  fully  as  if  the  Act 
of  1873  had  not  been  passed. 

It  follows,  that  the  City  of  Mexico  incurred  the  penalty 
declared  in  the  second  clause  of  the  14th  section  of  the  Act  of 
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1872,  for  which  the  decree  was  pronounced  in  the  District 
Court;  and  it  must  be  so  here  decreed,  with  costs. 

George  W.  Hoxie^  {Assistant  District  Attorney)  for  the 
United  States, 

John  jE  ParsanSj  for  the  claimants. 


In  re  Nathai^iel  Dole,  a  Bankeupt. 

The  sammary  jarisdiction  of  the  bankruptcy  Court  over  the  person  of  the  bank- 
rupt ceases  on  the  granting  of  his  discharge  from  his  debts. 

Ailer  such  discharge,  he  cannot,  by  summary  order,  be  required  to  submit  to 
examination  toucliing  his  property  alleged  to  have  been  concealed  or  fraudu- 
lently transferred. 

For  the  recovery  of  such  property  a  plenary  suit  is  necessary,  in  which,  if  the 
bankrupt  be  required  to  make  discovery,  or  be  examined  as  a  witness,  he  will 
be  entitled  to  the  benefits  and  the  protection  belonging  to  a  party  or  witness 
in  like  cases. 

(Before  Woodbutf,  J.,  Southern  District  of  New  York,  February  20th,  ISH.) 

WooDRtFFF,  J.  On  the  25th  of  June,  1867,  Nathaniel 
Dole  presented  his  petition  to  the  District  Court  for  the  South- 
ern District  of  New  York,  for  a  discharge  as  a  bankrupt. 
Upon  that  petition,  and  on  the  27th  of  June,  1867,  he  was  ad- 
judged a  bankrupt.  On  the  12th  of  October,  1867,  Isaac  M. 
Andrnss  was  elected  assignee,  of  the  estate  of  the  bankrupt^ 
such  election  was  approved,  and  an  assignment  of  the  estate 
was  made  to  him.  On  the  7th  of  January,  186S,  the  said  Dole 
received  from  the  Court  a  discharge  duly  made  and  in  proper 
form,  filed  January  9th,  1868.  On  the  27th  of  November, 
1872,  upon  the  petition  of  the  said  assignee,  and  the  affidavit 
of  G.  W.  Lock  wood,  an  order  was  made  requiring  the  said 
Dole  to  attend  before  John  Fitch,  Esq.  on  the  29th  of  that 
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month,  ^^  to  dubmit  to  the  examination  required  by  the  26th 
section  of  the  bankrupt  Act."  Subseqnentlj  another  order 
or  summons  was  issued  and  served  on  the  said  Dole,  requiring 
him  to  appear  before  the  said  register  on  the  9th  of  Decem- 
ber, 1872,  ^^  then  and  there  to  be  examined  in  relation  to  said 
bankruptcy,  according  to  the  provisions  of  said  Act."  On 
the  29th  of  November,  1872,  the  said  Dole  appeared  before 
the  register  with  counsel,  and  presented  numerous  specific  ob- 
jections to  the  proceedings,  and  the  questions  supposed  to  arise 
thereupon  were  certified  to  the  District  Court.  Again,  on 
the  9th  of  December,  1872,  he  appeared  with  counsel  before 
the  said  register,  and  made  other  or  further  objections,  the 
questions  upon  which  were  also  certified  to  the  District  Court. 
Very  many  of  these  objections  were  overruled  by  the  District 
Judge, "  as  not  having  arisen  before  the  register."  The  pre- 
cise meaning  of  this  is  not  obvious.  Of  course,  it  does  not 
mean  that  the  objections  were  not  made  and  insisted  upon 
before  the  register.  Possibly,  it  was  intended  by  this  to  hold 
that  the  objections  related  to  the  effect  of  the  examination 
sought,  upon  the  rights  of  the  assignee  in  some  future  litiga- 
tion, and  were,  therefore,  not  reasons  why  he  should  not  give 
such  information  to  the  assignee  for  his  assistance,  and  to  aid 
him  in  the  pursuit  of  profits  which  the  assignee  claimed  to  be- 
long to  the  estate ;  or,  perhaps,  it  was  intended  that,  even  if 
the  objections  might  be  deemed  reasons  for  declining  to  an- 
swer possible  questions  that  might  be  put  in  the  course  of  the 
examination  of  the  party,  they  were  not  reasons  why  he 
should  not  be  sworn,  or  submit  to  any  examination.  In 
the  view  that  I  have  taken  of  other  objections,  it  is  not  ma- 
terial to  notice  this  holding  farther.  Other  objections  were 
held  not  to  be  correct  in  law,  and  were  overruled  on  that 
ground. 

It  will  be  unnecessary  to  recite  a  previous  application  for 
the  examination  of  Dole,  or  what  was  done  thereupon,  or  to 
recite  the  papers  or  proceedings  relied  upon  to  show  that  this 
attempt  to  compel  Dole  to  submit  to  an  examination  was  vex- 
atious, oppressive,  and  in  bad  faith,  for  the  purpose  of  extort- 
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ing  money  from  him  or  from  his  friends.  For  the  purposes 
of  this  appeal,  I  shall  assume  that  the  orders  for  Dole's  exam- 
ination were  obtained  by  the  assignee  in  good  faith,  and  upon 
the  grounds  stated  in  his  application  therefor,  viz.,  that,  two 
years  or  more  prior  to  his  petition  in  bankruptcy,  Dole  was 
the  owner  of  large  amounts  of  property,  real  and  personal ; 
that,  contemplating  insolvency,  and  with  intent  to  hinder,  de- 
lay, and  defraud  his  creditors,  he,  in  1864,  conveyed  that  prop* 
erty  to  his  brother-in-law ;  that  he  purchased  other  real  estate 
in  the  name  of  his  brother-in-law,  and  sold  it  at  large  profit^ 
for  his  own  use  and  benefit ;  and  that  Dole  retained  the  pos- 
session, control,  and  use  of  the  property  aforesaid,  and  sold 
large  portions  thereof  for  his  own  benefit,  since  his  discharge 
as  a  bankrupt,  the  consideration  being  paid  to  him  or  to 
some  one  for  his  use,  and  various  other  like  matters,  which, 
if  proved,  are  claimed  to  entitle  the  assignee  not  only  to 
recover,  for  the  benefit  of  the  creditors,  large  amounts  from 
the  brother-in-law,  and  have  the  conveyances,  &c.,  declared 
void,  but,  also,  to  entitle  the  assignee  to  compel  Dole  himself 
to  pay  over  and  deliver  to  the  assignee  large  amounts,  to  be 
distributed  among  the  creditors. 

In  various  forms,  the  counsel  for  Dole,  in  the  said  objec- 
tions, insists :  First,  that  the  said  Dole  is  not  subject  to  the 
orders  of  the  Court,  nor  subject  to  examination  at  the  instance 
of  the  assignee,  after  his-  discharge  has  been  granted  to  him. 
Second,  that,  if  the  discharged  bankrupt  is  not  wholly  beyond 
the  power  of  the  Court  to  compel  such  examination,  so  soon 
as  his  discharge  is  granted,  he  is,  after  the  expiration  of  two 
years,  within  which  the  Court  has,  under  the  84th  section  of 
the  Act,  power  to  annul  the  discharge,  for  causes  therein 
specified,  on  the  application  of  a  creditor;  and  that  a  pro- 
ceeding to  annul  the  discharge  can  only  be  taken  affirma- 
tively by  a  creditor,  and  not  by  the  assignee,  and,  therefore, 
even  within  two  years,  no  such  examination  can  be  compelled 
on  the  application  of  the  assignee.  Third,  that,  on  the  face 
of  the  papers,  it  appears  that  the  examination  sought  can 
serve  no  useful  purpose,  for  various  reasons,   and,  among 
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them,  that,  bj  the  2d  section  of  the  Act,  any  action  against 
third  persons  by  the  assignee,  to  recover  property  alleged  to 
have  been  fraudulently  conveyed,  and  claimed  by  such  third 
persons,  is  barred,  because  more  than  two  years  have  elapsed 
since  the  appointment  of  the  assignee  ;  that,  if  the  examina- 
tion should  disclose  that  any  property  so  fraudulently  conveyed 
bad,  since- the  discharge,  come  back  to  the  possession  of  Dole, 
the  Court  could  make  no  summary  order  requiring  him  to  de- 
liver it  to  the  assignee ;  that  a  formal  suit  would  be  necessary; 
that,  whatever  authority  the  Court  has  to  cause  an  examina^ 
tion  of  Dole,  it  was  not  given,  and  should  not  be  exercised, 
when  a  suit  is  the  only  mode  in  which  the  property  can  be 
recovered  from  him,  and  in  which,  if  he  be  examined,  he  will 
have  the  rights  of  a  witness,  and  his  testimony  will  be  avail- 
able for  his  own  protection ;  and  that  even  a  discovery  in 
equity  enures  to  the  benefit  of  the  defendant  required  to 
make  discovery.  Other  considerations  were  urged,  both  in 
denial  of  the  power  to  compel  Dole  to  submit  to  examination 
and,  also,  to  show  that,  if  the  power  existed,  it  ought  not  to 
be  exercised  in  this  case. 

The  question  whether  one,  whose  improvidence  or  misfor- 
tunes have  involved  him  in  bankruptcy,  remains,  after  his 
discharge,  for  the  residue  of  his  life,  subject  to  the  orders  of 
the  bankruptcy  Court,  and  liable  to  be  compelled  to  submit 
to  summary  proceedings  for  his  examination,  at  the  instance 
of  the  assignee  appointed  to  close  and  settle  his  estate,  is  a 
question  of  some  interest.  That  question  is  not  to  be  deter- 
mined by  the  special  circumstances  of  a  particular  case,  which 
may  seem  to  make  the  examination  of  the  bankrupt  reason- 
able. It  is  a  question  of  authority,  and,  perhaps,  in  a  strict 
sense,  one  of  jurisdiction  of  the  debtor,  which,  if  it  exists  in 
the  Court  four  years  after  his  discharge,  has  no  apparent  limit 
short  of  the  termination  of  his  life.  If  the  arguments  by 
which  the  claim  to  such  examination  is  urged  prevail,  I  per- 
ceive no  reason  why  the  power  does  not  continue,  notwith- 
standing the  assignee  shall  have  rendered  his  final  account 
and  been  also  discharged,  if  a  creditor  afterwards  discovers 
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^ther  assets  not  administered,  or  property  that,  he  suspects, 
has  been  fraudulently  concealed  or  conveyed  by  the  bank- 
rupt. 

The  only  provision  of  the  statute  which  is  claimed  to  con- 
fer this  extraordinary  and  ever -continuing  power,  is  the  26th 
4Bection  of  the  bankrupt  Act ;  and  that  meaning  is  assigned  to 
following  language :  "  The  Court  may,  on  the  application  of 
the  assignee  in  bankruptcy,  or  of  any  creditor,  or  without  any 
application,  at  all  times  require  the  bankrupt,  upon  reasonable 
notice,  to  attend  and  submit  to  an  examination,  on  oath,  upon 
all  matters  relating  to  the  disposal  or  condition  of  his  prop- 
erty, to  his  trade  and  dealings  with  others,  and  his  accounts 
concerning  the  same,  to  all  debts  due  to  or  claimed  from  him, 
and  to  all  other  matters  concerning  his  property  and  estate, 
and  the  due  settlement  thereof  according  to  law,  which  exam- 
ination shall  be  in  writing,  and  shall  be  signed  by  the  bank- 
rupt and  filed  with  the  other  proceedings."  On  the  construc- 
tion contended  for,  the  power  of  the  Court  is  unqualified,  and 
may  be  exercised,  according  to  the  terms  of  the  section,  by 
the  Court  itself,  of  its  own  motion,  without  any  application 
therefor,  and  without  any  limit  as  to  time,  and  although  the 
assignee  has  been  discharged. 

It  is,  unquestionably,  important  to  the  interests  of  cred- 
itors, and  very  often  indispensable  to  the  proper  performance 
of  the  duties  of  the  assignee,  that  the  debtor  should  furnish 
all  the  information  which  he  has  concerning  his  property  and 
debts,  or  which  may  aid  in  the  collection,  disposition  and  best 
appropriation  thereof,  in  the  settlement  of  his  estate,  to  the 
greatest  advantage  of  all  who  are  interested.  It  was  unques- 
tionably the  intention  of  the  statute  to  require  that  all  such 
information  should  be  furnished  by  the  debtor,  as  well  when 
he  was  adjudged  bankrupt  upon  his  own  petition,  as  when  he 
was  proceeded  against,  by  his  creditors,  in  invitum.  Hence, 
sections  Ist  and  7th  provide  summary  and  stringent  means  of 
compelling  such  disclosures,  if  the  debtor  do  not  voluntarily 
make  them.  To  accomplish  this  fully,  the  very  first  step  in 
proceedings  on  the  petition  of  the  debtor  must  be  accom- 
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panied  by  full  particulars  relating  to  his  debts  and  his  estate, 
which,  in  cases  of  those  who  have  been  perfectly  honest  in 
their  dealings,  and  have  done  no  act  contravening  the  pro- 
visions of  the  bankrupt  law,  will,  in  general,  be  all  that  is 
really  necessary,  (§  11.)  The  like  requirement  in  cases  of  in- 
voluntary bankruptcy  is  also  provided,  (§  42.)  By  section  14, 
the  debtor  is  required,  also,  to  execute  whatever  instruments, 
&c.,  may  be  proper  to  enable  the  assignee  fully  to  possess 
himself  of  the  property.  By  section  22,  the  Court  may,  on 
the  application  of  the  assignee,  or  of  any  creditor,  or  of  the 
bankrupt  himself,  or  of  its  own  motion,  without  any  applica- 
tion, examine,  upon  oath,  the  bankrupt  or  any  person  prov- 
ing or  tendering  proof  of  claims,  concerning  the  debt  sought 
to  be  proved.  Next,  section  26,  above  recited,  authorizes  the 
examination  of  the  bankrupt  as  to  all  matters  concerning  his 
property  and  estate ;  and  this,  in  section  43,  is  in  substantially 
the  same  form  provided,  in  cases  where  trustees  are  selected 
to  settle  the  estate,  in  lieu  of  an  assignee.  When  a  discharge 
is  applied  for,  creditors  may  oppose  upon  any  or  all  of  very 
numerous  grounds,  imputing  falsehood,  concealment  of  prop-^ 
erty  or  books  and  writings  relating  thereto,  failure  to.  deliver 
property  to  the  assignee,  unlawful  preference  given,  removal 
of  property  from  the  district,  fraudulent  preference,  fraudu- 
lent payment,  transfer,  conveyance  or  assignment,  and  other 
acts  or  misconduct,  and,  such  opposition  being  made,  the 
questions  arising  thereupon  must  be  tried  in  some  form.  On 
such  a  trial,  the  debtor  can,  unquestionably,  be  required  to 
submit  to  examination  touching  all  the  grounds  of  objection, 
if  the  creditors  so  desire,  (§§  29,  31.)  Finally,  the  discharge 
of  the  bankrupt  may,  within  two  years  after  its  date,  be  im- 
peached and  annulled,  upon  proof  that  it  was  fraudulently 
obtained  in  any  of  the  particulars  which,  under  section  29, 
would  have  availed  to  prevent  his  discharge,  and  which  were 
not,  at  the  time  of  such  discharge,  known  to  the  creditor  or 
creditors  seeking  such  impeachment. 

The  question  now  recurs — is  the  debtor  liable  to  compul- 
sory summary  examination,  four  years  after  his  discharge  ia 
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granted  f  The  question  is  not,  whether  the  debtor  is  liable 
to  be  examined  as  a  witness  in  any  suit  or  proceeding  in 
which,  according  to  law  or  the  usual  practice,  the  examination 
of  witnesses  is  allowed.  That  is  not  the  claim  here  made.  It 
is,  that,  without  fee  or  allowance  for  his  time,  without  the 
rights  of  a  witness  as  such,  without  the  power  to  use  his  testi* 
mony  as  he  might  if  examined  as  a  witness  in  an  action  or 
suit  against  himself,  he  can  be  compelled  to  give  his  time,  and 
submit,  as  the  case  may  be,  from  time  to  time,  to  a  course  of 
examination,  without  ever  being  assured  that  proceedings 
against  him  are  terminated,  and  that  he  is  finally  discharged 
from  the  summary  jurisdiction  of  the  Court.  In  the  course  of 
the  proceedings,  from  their  initiation  down  to  the  debtor's  dis^ 
charge,  it  will  be  seen  that  there  is  the  fullest  and  most 
ample  opportunity  to  learn  from  the  debtor  all  that  he  knows, 
all  that  he  has  done,  or  suffered  or  permitted  to  be  done, 
which  affects  his  property,  or  his  debts,  which  can  assist  the  as- 
signee or  trustee  in  the  administration,  collection,  disposition, 
or  distribution  thereof,  and  all  of  his  life  or  conduct  which 
can  affect  his  title  to  a  discharge.  After  that,  in  any  contro- 
versy which  arises  either  with  himself,  or  with  persons  claim- 
ing to  be  creditors,  or  with  persons  supposed  to  have  prop- 
erty of  the  estate  in  their  possession,  he  can,  in  the  conse- 
quent litigation,  be  examined,  as  any  other  person  or  party 
whose  testimony  may  be  used  on  the  trial. 

But,  the  language  of  the  26th  section,  under  which  it  is 
here  sought  to  examine  the  bankrupt,  is,  "  the  Court  may, 
^  *  *  at  ail  times,  require  the  bankrupt  to  attend  and 
submit  to  an  examination,"  &c.,  &c. ;  and,  upon  this  especial 
stress  is  laid.  The  words  "  at  all  times  "  must,  I  think,  be 
read  in  connection  with  the  subsequent  clauses  of  the  same 
section.  After  saying  that  the  Court  may  require  him  to 
submit  to  examination,  the  section  authorizes  the  examination 
of  witnesses  for  the  same  purposes,  on  the  examination  touch- 
ing the  matters  to  which  his  examination  is  addressed ;  and 
it  provides  for  the  production  of  the  bankrupt  for  such  ex- 
amination, if  he  be  in  custody,  or  for  the  examination  to 
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be  taken  in  such  manner  as  the  Court  may  deem  proper. 
The  section  then  declares  that  the  bankrupt  ^^  shall,  at  all  times, 
until  his  dischargcy  be  subject  to  the  order  of  the  Court,  and 
shall    *    *    execute  all  proper  writings    *    *    and  do  and 
perform  all  acts  required  by  the  Court  touching  the  assigned 
property  or  estate,  and  to  enable  the  assignee  to  demand,  re- 
cover, and  receive  all  the  property  and   estate    assigned, 
wherever  situated ;  and,  for  neglect  or  refusal  to  obey  any 
order  of  the  Court,  such  bankrupt  may  be  committed  and 
punished  as  for  a  contempt  of  Court."    This  clause  precisely 
covers  what  it  is  sought  to  compel  in  the  present  proceeding. 
The  same  section,  in  subsequent  clauses,  plainly  relates  to 
proceedings  prior  to  his  discharge.   He  is  permitted  to  amend 
his  schedules  of  creditors  and  of  property.    His  wife  may  be 
required  to  attend  and  be  examined,  and,  if  she  do  not,  he 
^'  shall  not  be  entitled  to  a  diecharge^'^  unless  he  proves  that 
he  was  unable  to  procure  her  attendance.    All  these  provis- 
ions tend  to  show  that  it  is  only  until  his  discharge  that  the 
bankrupt  is  under  the  summary  jurisdiction  of  the  Court,  to 
be  proceeded  against  by  order,  in  its  discretion,  and  to  be 
punished  for  neglect  or  refusal  to  obey,  by  imprisonment,  as 
for  a  contempt  of  Court ;  and  that  the  words  "  may  at  all 
times  require,"  in  the  first  clause  of  the  section,  refer  to  and 
should  be  construed  with  the  provision  for  such  punishment 
for  disobedience  as  is  prescribed  in  the  same  section.     The  re- 
quirement of  the  Court  that  he  attend  and  submit  to  examina- 
tion, is  one  of  the  orders  to  which  he  is  declared  subject  until 
his  discharge.     The  concluding  sentence  of  this  section  is  es- 
pecially significant  on  this  point.    It  declares  that  ''  no  bank- 
rupt shall  be  liable  to  arrest  during  the  pendency  of  the  pro- 
'Ceedinga  in  hanhruptcy^  in  any  civil  action,  unless,"  &c.,  &c. 
What  is  meant  by  "  during  the  pendency  of  the  proceedings 
in  bankruptcy  ?"     Plainly,  on  referring  to  the  previous  words 
of  the  section,  it  is  until  the  discharge  of  the  bankrupt  is 
granted  or  denied.    It  will  hardly  be  claimed  that  the  Court 
has  summary  jurisdiction   to  order  the  examination  of  the 
bankrupt  when  the  proceedings  in  bankruptcy  are  not  pend- 
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icg ;  and  this  clanse  shows  what,  in  the  statute,  is  deemed  the 
pendency  of  the  proceedings  in  bankruptcy,  namely,  down  to 
the  granting  of  the  discharge,  if  a  discharge  be  granted. 
Why  say,  during  such  pendency,  if  that  was  not  the  meaning  ? 
As  against  the  bankrupt,  the  proceedings  are  pending  until 
his  discharge,  and,  until  that  be  granted  or  denied,  he  cannot 
be  arrested  in  a  civil  action,  for  any  debt  or  claim  from  which 
his  discharge,  when  obtained,  will  release  him.  After  that, 
his  protection  will  depend  upon  the  question  to  be  raised  in 
independent  litigation,  whether  his  discharge  is  valid.  Cer- 
tainly, it  cannot  be  claimed  that  the  exemption  from  arrest 
continues  indefinitely,  and,  if  the  proceedings  are  not  pending, 
as  against  the  bankrupt,  then  he  cannot  be  subject  to  sum- 
mary orders.  If,  in  this  particular,  the  proceedings,  as  against 
the  bankrupt,  can  be  said  to  be  inchoate  and  liable  to  be  an- 
nulled, and,  therefore,  to  be  pending  for  two  years  after  the 
date  of  the  discharge,  it  would  not  sustain  the  present  sum- 
mary order;  and  yet  it  will  hardly  be  insisted  that  the  ex- 
emption from  arrest  declared  in  the  section  extends,  by  force 
of  that  declaration,  through  that  period  of  two  years. 

The  connection  in  which  this  26th  section  stands,  its  rela- 
tion to  the  provisions  of  the  Act  which  precede  and  which 
follow  it,  and  which  terminate  in  provision  for  a  discharge, 
and  the  declaration  of  its  effect,  indicate,  also,  that  it  contem- 
plates only  things  to  be  done  and  orders  made  in  the  course  of 
proceedings  which  are  to  precede  the  discharge,  and  which 
prepare  the  way  for  the  application  therefor.  Analogy  to  all 
actions  and  suits  terminating  in  judgment  or  decree,  in  which 
parties  may  be  subject  to  the  summary  power  of  the  Court, 
also  suggests  that  the  power  ceases  when  the  judgment  or  de- 
cree is  pronounced.  And  it  seems  extraordinary,  if  Congress 
intended  that  the  debtor  should  continue  subject  to  this  power 
of  the  Court,  after  his  discharge  was  granted  and  his  liability 
for  the  debts  had  ceased,  that,  in  declaring  the  effect  of  such 
discharge  from  liability,  it  was  not  in  that  connection  pro- 
vided, that  he  should,  notwithstanding  such  discharge,  remain 
liable  to  the  orders  of  the  Court,  and  to  be  proceeded  against 
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snmmarilj,  to  compel  his  further  examination,  or  otherwise  to 
aid  the  assignee  or  creditors  in  the  recovery  and  appropriation 
of  property  for  the  payment  of  debts. 

Again,  by  section  4,  the  register  in  bankruptcy  is  required 
to  make  memoranda  of  his  proceedings  in  each  case  in  which 
he  shall  act,  and  forthwith  to  forward  a  certified  copy  of  said 
memoranda  to  the  clerk  of  the  Court,  to  be  entered  in  the 
proper  minute  book ;  and,  by  the  same  section,  he  is  author- 
ized, whenever  the  assignee  or  a  creditor  do  not  oppose,  to 
pass  the  last  examination  of  the  bankrupt.  By  the  7th  of 
the  Rules  and  Orders  in  Bankruptcy,  prescribed  by  the  Su- 
preme Court,  it  is  required,  that,  '^  at  the  close  of  the  last  ex- 
amination of  the  bankrupt,  the  register  having  charge  of  the 
case  shall  file  all  the  papers  relating  thereto  in  the  office  of 
the  clerk  of  the  district  court,  and  these  papers,  together  with 
those  on  file  in  the  clerk's  office,  and  the  entries  in  the  minute 
book,  shall  constitute  the  record  in  each  case ;  and  the  clerk 
shall  cause  the  papers  in  each  case  to  be  bound  together." 
What  is  the  ^^  last  examination  "  here  mentioned,  unless  it  be 
an  examination  pending  the  proceedings  ?  How  else  is  it  to 
form  part  of  the  record,  and  be  bound  with  other  papers,  to 
constitute  the  record  in  each  case  ?  When  should  such  record 
be  made  up  ?  The  argument  here  would  require  the  answer, 
"  never  during  the  life  of  the  discharged  debtor.*' 

I  cannot,  upon  a  review  of  all  the  provisions  of  the  Act,  in 
connection  with  those  to  which  I  have  particularly  referred, 
resist  the  conclusion,  that  the  summary  jurisdiction  of  the 
Court  over  the  bankrupt  had  ceased  before  the  present  pro- 
ceedings were  taken.  That  there  remains,  after  such  jurisdic- 
tion of  the  person  of  the  bankrupt  has  ceased,  a  jurisdiction  of 
the  assignee  and  of  the  creditors  for  the  winding  up  of  the 
afiairs  and  the  distribution  of  the  property,  is  unquestionable ; 
but  that,  after  all  the  opportanities  which  have  been  had, 
which  are  freely  given,  for  the  examination  of  the  bankrupt, 
for  their  information, — opportunities  neglected,  or,  at  least, 
hot  availed  of, — he  is  to  remain  indefinitely  liable  to  such 
summary  orders,  does  not  seem  to  mo  to  accord  with  a  just 
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construction  of  the  statute,  nor  to  be  required  by  any  necessity 
or  propriety. 

It  may  plausibly  be  suggested,  that  it  is  right  that  the 
debtor  should  always  be  ready  and  willing  to  give  all  the  in- 
formation he  possesses ;  that  it  is  even  his  duty  to  do  so,  and 
to  aid,  in  every  way,  so  that  his  creditors  may  be  paid  ;  that  it 
can  do  him  no  harm  to  be  required  to  tell  the  whole  truth,  on 
the  subject  to  be  inquired  of,  at  any  or  at  all  times;  and  that 
all  the  language  of  the  statute  should,  therefore,  be  liberally 
construed,  to  this  result.  There  are* many  rules  of  law,  and 
many  provisions  of  statutes,  which  might  be  modified  or  even 
disregarded  upon  like  considerations.  In  a  particular  case, 
there  may  be  no  reason  of  justice  or  equity  why  the  assignee 
in  bankruptcy  should  not  be  permitted  to  sue  for  and  recover 
property  of  the  bankrupt  in  the  possession  of  and  claimed  by 
a  third  person,  notwithstanding  two  years  have  elapsed  since 
his  appointment,  (§  2.)  There  is  no  obvious  reason,  in  justice 
and  equity,  why  a  preference  given  by  an 'insolvent  to  a 
favored  creditor  four  months  before  a  petition  in  bankruptcy 
is  filed  should  be  avoided,  but  one  given  five  months  before 
should  stand,  (§  35.)  There  may  be  no  obvious  reason  why 
any  citizen  who  possesses  information,  which  would  be  useful 
and  important  to  his  neighbor,  for  the  protection  of  his  rights 
or  for  obtaining  due  redress  or  indemnity  for  a  wrong,  should 
not  freely  and  voluntarily  give  it.  It  may  be  deemed  his 
duty  to  do  so,  or  it  may  do  him  no  harm,  to  require  him,  by 
summary  order  of  a  Court  or  judge,  to  appear  and  be  examined 
in  relation  thereto.  This  is  especially  true  where  discovery  of 
his  own  frauds,  committed  to  the  injury  of  others,  are  to  be 
inquired  of.  "Why  should  he  not  be  summarily  ordered  to 
attend  before  some  official  and  make  disclosure?  Such 
general  views  of  right  and  duty  will  not  dispense  with  due 
and  orderly  proceedings  according  to  law.  Still  less  will  they 
modify  the  law  itself.  Parties  can  be  compelled  to  make  dis- 
covery which  may  afiect  themselves  and  benefit  others,  by  a 
suit  commenced  for  the  purpose  of  establishing  the  right,  and, 
in  this  State,  may  be  exammed  as  witnesses  ;   and  when  the 
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purpose  is  not  to  charge  them,  all  persons  can  be  compelled  to 
attend  and  testify  in  a  suit  against  third  parties.  So,  here, 
the  discharged  bankrupt,  in  a  proper  suit,  brought  in  due  sea- 
son, can  be  examined  as  a  witness,  either  against  himself  or 
against  other  parties.  But  he  will  have  the  same  protection, 
and  the  same  benefit  of  his  own  testimony,  that  any  other 
citizen  has,  when  so  examined.  The  latitude  sought  to  be 
given,  in  the  present  case,  to  the  power  of  summary  examina- 
tion, would  tend  to  great  abuse,  against  which  it  would  be 
difficult,  if  not  impossil)le,  for  the  Court  sufficiently  to  guard ; 
and  the  abuse  of  the  proceedings,  to  great  personal  inconve- 
nience and  oppression,  and  even  to  extortion,  would  be  a  very 
great  evil.  ^ 

I  do  not  deem  it  necessary  to  consider  the  objection,  that 
the  present  proceeding  is  a  useless  one,  because  the  time 
within  which  the  assignee  can  bring  suit  against  the  alleged 
fraudulent  grantee  has  elapsed,  and  such  suit  is  barred  by  sec- 
tion two ;  nor  to  examine  in  detail  the  several  other  objections 
which  were  raised  before  the  register  and  passed  upon  in  the 
District  Court.  My  conclusion,  that  the  order  for  the  examin- 
ation of  the  bankrupt  Dole  was  improvidently  made,  and 
without  jurisdiction  for  that  purpose,  disposes  of  the  proceed- 
ing. This  conclusion  is  sustained  by  the  opinions  in  In  re 
JoneSy  (6  Nat  BTccy.  Reg.^  386,)  and  In  re  Dean^  (3  /rf.,  188.). 
The  proceedings  should  be  dismissed. 

Oeorge  W.  Lockwood^  Jr.^  for  the  creditors. 

Francis  N.  Bangs ^  for  the  bankrupt. 
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The  CTnited  States  vs.  Joshita  D.  Mineb. 

A  defendant  was  tried  on  an  indictment  charging  him  with  the  possession  of  a 
counterfeit  plate,  and  was  acquitted.  A  second  indictment  was  foand  against 
him,  cliarging  him  with  tlie  possession  of  another  counterfeit  plate.  He 
pleaded  to  the  latter  indictment,  that  he  had  been  once  tried  and  acquitted  of 
the  same  act  of  possession  stated  therein.  From  the  evidence  given  on  such 
trial,  and  which  was  the  evidence  to  be  given  on  the  trial  of  the  second  in- 
dictment, it  appeared,  that  the  act  of  possession  charged  was  but  a  single  act, 
and  that  the  first  trial  necessarily  involved  a  determination  of  the  act  of  pos- 
session charged  in  the  second  indictment.  The  verdict  of  the  jury  on  the 
first  trial  met  with  the  approval  of  the  Court,  and  it  advised  the  District  Attor- 
ney that  the  defendant  ought  not  to  be  again  put  on  trial  upon  the  same  evi- 
dence, and  that  a  nolle  prosequi  ought  to  be  entered  on  the  second  indictment. 
The  District  Attorney  accordingly  moved  that  a  nolle  prosequi  be  entered,  and 
the  motion  was  granted. 

(Before  Benkdiot,  J.,  Southern  District  of  New  York,  March  11th,  1674.) 

Benedict,  J.  In  this  case,  the  defendant  has  interposed  a 
plea  of  former  jeopardy.  He  is,  in  the  present  indictment, 
charged  with  the  possession  of  a  certain  $2  counterfeit  plate,, 
with  an  nnlawfiil  intent,  and  the  plea  avers  that  he  has  been 
once  tried  and  acquitted  of  the  same  act  of  possession  stated 
in  this  indictment.  It  is  agreed,  that  the  evidence  which  the 
District  Attorney  proposes  to  give  on  the  trial  of  the  present 
indictment  is,  in  every  respect,  substantially  the  same  as  that 
given  upon  the  trial  of  the  former  indictment,  and  that  it  may 
be  referred  to  upon  this  issue.  This  evidence  shows  the  ex- 
istence of  two  counterfeit  plates,  with  the  possession  of  one  of 
which  the  defendant  was  charged  in  the  former  indictment, 
and  as  to  the  possession  of  the  other  in  this.  But,  from  the 
evidence,  the  Court  can  see  that  the  act  of  possession  charged 
was,  as  a  fact,  but  a  single  act,  and  that  the  trial  of  the  former 
case  necessarily  involved  a  determination  of  the  act  of  posses- 
sion charged  in  this  indictment.  The  two  plates  were  shown 
to  have  been  so  connected  at  the  time,  that  the  possession  of 
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one  necesBarilj  involved  the  posseseion  of  the  other.  Where 
two  counterfeits  are  engraved  upon  the  same  piece  of  metal, 
or  otherwise  so  connected  as  to  form,  in  substance,  but  a  sin- 
gle article,  and  the  charge  is  that  of  unlawful  possession,  it 
would  seem  that  the  possession  of  both  may  be  made  the  basis 
of  a  single  charge,  and  that  separate  trials  for  each  engraving 
should  not  be  permitted.  Upon  the  peculiar  facts  of  this  case, 
the  inclination  of  m j  mind  is,  therefore,  in  favor  of  the  defend- 
ant's  plea.  But,  if  the  law  be  otherwise,  I  have  no  hesitation 
in  advising  the  District  Attorney  that  it  is  not  expedient  again 
to  present  to  a  jury  the  testimony  exhibited  upon  the  trial  of 
the  former  indictment  against  this  man,  where  the  possession 
of  the  two  plates  was  also  proved.  In  that  case,  a  very  intel- 
ligent jury  refused,  upon  the  evidence  produced,  to  find  that 
the  defendant  had  the  possession  of  the  plates  as  charged.  The 
conclusion  of  that  jury  met  with  the  approval  of  the  Court, 
and  it  cannot,  with  propriety,  be  impugned ;  and  the  prisoner 
should  not  be  again  put  on  trial  upon  the  same  evidence. 
{Rex  V.  Davisj  6  Carr.  <6  P.y  177.)  If,  therefore,  as  a  matter 
of  law,  the  defendant's  plea  be  not  sustainable,  the  alternative 
would  be  to  advise  the  District  Attorney  to  enter  a  noUs 
prosequi  in  the  case.  In  either  event,  there  would  be  no  trial 
of  this  indictment. 

Upon  the  delivery  of  the  foregoing  opinion,  the  District 
Attorney  moved  that  sl*  nolle  prosequi  be  entered,  and  the 
motion  was  granted. 

Ambrose  S,  Purdy^  {Assistant  District  Attorney^)  for  the 
United  States. 

WiUia7n  FuUerton^  for  the  defendant. 
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The  Tbot  Iron  and  Nail  Factoby 

vs. 
John  F.  Winslow  and  others.    In  Equitt. 

A  rait  in  equity  was  biougbt  against  three  persons  doin^  business  as  eopartnero^ 
and,  as  such,  carrying  on  a  manufactory,  to  restrain  them  from  using  a  ma- 
chine for  which  the  plaintiff  held  letters  patent,  and  to  compel  the  defendants- 
to  account  for  and  pay  to  the  plaintiff  the  profits  realized  by  the  defendants 
from  the  use  of  said  machine  at  said  manufactory.  The  plaintiff  had  a  decree 
for  such  injunction  and  account.  The  accounting  was  had,  the  master's  report 
thereon  was  filed,  reporting  an  amount  of  profits  as  due  to  the  plaintiff,  except 
tions  thereto  were  filed  and  argued,  the  opinion  of  the  Court  on  rach  excap<^ 
tions  was  filed,  but  no  final  decree  had  been  entered.  Then  one  of  the  defend- 
ants died,  leaving  a  will  appointing  an  executor.  The  plaintiff  then  filed  a 
bill  of  reyivor,  praying  the  reyival  of  the  suit  against  the  executor:  Held, 

(1.)  That  the  profits  reported  constituted  a  debt  due  by  the  copartnership  to  th» 
plaintiff;  ' 

(2.)  That  the  rait  did  not  abate  by  the  death  of  one  of  the  copartners; 

(8.)  That,  it  not  being  alleged  that  the  surviying  copartners  were  insolvent,  or 
tJiat  the  copartnership  assets  were  not  sufficient  to  satiefy  the  plaintiff's  de> 
mand,  the  bill  of  revivor  must  be  dismissed. 

No  suit  at  law  or  in  equity  can,  in  this  country,  be  sustained  against  the  repre- 
sentatives of  a  deceased  copartner,  or  to  charge  his  estate  for  the  copartnership 
debts,  if  the  surviving  partners  are  solvent  and  the  assets  of  the  firm  are  suffi« 
cient. 

Cases  in  England,  holding  apparently  a  contrary  doctrine,  noticed. 

(Before  Woodruff,  J.,  Northern  District  of  New  York,  March  17th,  1874.)    • 

Woodruff,  J.  A  suit  was  begun,  and  has  hitherto  been 
prosecuted,  against  Erastus  Corning,  John  F.  Winslow  and 
James  Horner,  doing  business  as  copartners,  and,  as  such  co- 
partners, being  the  proprietors  of,  and  carrying  on  their  busi- 
ness at,  what  was  known  as  the  Albany  Iron  Works,  for  an 
injunction  to  restrain  the  use  by  them  of  a  machine  for 
which  the  complainant  held  letters  patent  theretofore  granted 
to  Henry  Burden,  and  to  compel  the  said  defendants  to 
account  for  and  pay  to  the  complainant  the  profits  realized 
by  the  defendants  from  the  use  of  the  said  machine  by  them 
VOL.  XI. — 88 
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at  the  Works  aforesaid.  The  complainant  had  an  interlocutory 
decree  therein,  declaring  the  rights  of  the  complainant, 
awarding  an  injunction,  and  decreeing  that  the  defendants 
account  for  such  gains  and  profits.  For  the  purposes  of  such 
accounting,  a  reference  was  ordered,  to  ascertain  the  amount 
of  such  gains  and  profits,  such  accounting  was  had,  and  the 
master's  report  filed.  Exceptions  to  such  report  were  filed 
and  were  argued,  and  the  opinion  of  the  Court  upon  the  ex- 
ceptions has  been  filed,  (6  BUUchf,  C.  C.  jS.,  328,)  but  no 
final  decree  has  been  entered.  Afterwards,  Erastus  Coming, 
one  of  the  defendants,  died,  leaving  a  last  will  and  testament, 
wherein  he  appoints  Erastus  Coming,  Junior,  executor. 
Thereupon,  the  complainant,  preparatory  to  a  final  decree, 
and  ¥rith  a  view  to  an  appeal  therefrom,  moved  this  Court 
that  the  said  executor  be  substituted  as  defendant  in  the  place 
of  his  testator,  and  that  the  cause  proceed  against  such  ex- 
ecutor, and  the  other  defendants  in  the  suit,  ^'  in  the  same 
manner  that  it  would  proceed,  were  the  said  Erastus  Coming, 
deceased,  still  living."  That  motion  was  denied.  The  com- 
plainant has  now  filed  a  bill  of  revivor,  setting  out  the  pro- 
ceedings in  such  suit,  alleging  its  abatement  by  the  death  of 
the  said  Erastus  Coming,  and  praying  that  the  same  be  revived 
against  the  said  executor,  &c.  The  executor  has  answered, 
and,  by  stipulation,  the  parties  have  agreed  upon  certain 
facts,  and  the  case  has  been  brought. to  a  hearing  upon  plead- 
ings and  proofs. 

Upon  consideration  of  the  facts  disclosed  by  the  pleadings 
and  proofs,  in  substance  as  above  recited,  I  adhere  to  the 
views  which  governed  the  decision  of  the  motion  heretofore 
made  in  the  principal  cause.  The  theory  of  the  case  made 
by  the  complainant,  and  by  the  proofs,  &c.,  is,  that  the 
original  defendants,  as  copartners,  by  the  unlawful  use  of  the 
invention,  the  exclusive  right  to  the  use  of  which  was  vested 
in  the  complainant,  have  realized  gains  and  profits  which 
rightfully  and  in  equity  belong  to  the  complainant ;  that,  in 
equity,  they  were  liable  to  be  treated  as  trustees,  receiving 
those  profits  to  the  use  and  for  the  benefit  of  the  complain- 
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ant ;  and  that  the  defendants  were,  therefore,  in  eqnitj,  debt- 
ors of  the  complainant  to  the  amonnt  of  such  gains  and  profits. 
Ko  question  of  damages  sustained  by  the  complainant  by  the 
wrong  done  arises  in  such  case.    When  the  original  bill  was 
filed,  and  when  the  decretal  order  was  made,  the  law  did  not 
permit  the  recovery  of  damages  in  such  a  suit.    To  recover 
damages,  a  patentee  must  go  to  a  Court  of  law,  treat  the  de- 
fendants as  tort-feasors,  and  establish  his  damages,  which, 
being  proved,  might  be  recovered,  whether  the  defendants 
had  made  any  profits  by  their  infringement  of  the  patent  or 
not.    The  subsequent  alteration  of  the  law  by  a  statute  which 
enables  the  complainant  in  a  suit  in  equity  to  recover  dam- 
ages, does  not  apply  to  this  case  nor  aJffect  the  present  litiga- 
tion.    The  original  defendants  then,  as  copartners  in  the 
business  of  manufacturing,   &c.,  have  received  gains  and 
profits,  for  which  they  have  been  required  to  account  to  the 
complainant,  and  for  which  he  is  entitled  to  ask  a  final  decree. 
Those  gains  and  profits  constitute  a  debt  due  by  the  copart- 
nership to  the  complainant.     The  liability  is,  in  equity,  in  its 
nature,  ex  contractu^  and  a  copartnership  liability  or  obligation. 
On  the  death  of  Erastus  Corning,  his  two  copartners  survived 
him.     The  copartnership  property  became,  on  such  decree, 
vested  in  them,  and  the  copartnership  liabilities  devolved 
upon  them,  as  survivors.     The  suit,  therefore,  did  not  abate. 
Nothing  was  necessary  but  a  suggestion  of  the  death  of 
Erastus  Corning,  and   the  suit  would   thereupon    proceed 
against  the  others.     This  is  a  familiar  elementary  principle, 
and  there  is  nothing  in  an  equity  suit  founded  on  letters 
patent,  and  a  pAyer  for  an  account  of  the  profits  arising  from 
the  infringement  thereof,  which  withdraws  this  case  from  its 
operation.     The  fact,  that  the  infringement  was  a  tortious 
act,  and  the  original  defendants  were  tort-feasors,  and  might 
have  been  so  treated,  will  not  help  the  complainant.    He  did 
not  so  treat  them,  and,  so  far  as  the  tortious  nature  of  the 
defendants'  acts  gave  character  to  the  defendants  or  their 
liability,  the   inference  is  the  other  way.     As  tort-feasors, 
they  may  have  been  severally  liable,  and,  being  so,  it  would 
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be  even  more  plain  that  the  suit  did  not  abate,  and  that  the 
snrvivorB  are  separately  liable.  There  is  no  allegation  or 
claim  that  those  survivors  are  not  solvent,  or  that  the  copart- 
nership assets  are  not  entirely  snfiScient  for  the  satisfaction  of 
the  complainant's  demand.  Some  modem  English  cases  have 
held  that  a  creditor  of  a  copartnership  may  proceed  in  eqaity 
against  the  survivors  and  the  representatives  of  a  deceased  co- 
partner, in  the  same  suit,  for  the  recovery  of  a  copartnership 
debt,  and  indicate  that  this  may  be  done  without  first  resort- 
ing to  the  copartnership  fund  or  the  surviving  partners,  and 
without  showing  that  they  are  insolvent.  (See  Wilkinson  v. 
Henderson^  1  Mylne  dk  Keen^  682;  Devaynes  v.  Noble^  3 
Ru9».  <&  Mylne,  495.)  In  other  cases,  the  creditor  was  held 
entitled  to  pursue  the  estate  of  the  deceased  where  the  snr- ' 
vivors  had  become  bankrupt,  and  without  reference  to  the  state 
of  the  accounts  between  the  partners  or  the  fund  in  the  hands 
of  the  assignees  of  the  bankrupt  survivors.  (See  Devayn^  v* 
NcbUy  1  Merivale,  529  ;  VulUamy  v.  J!^obIe,  3  M,  592.)  The 
case  of  Wilkinson  v.  Henderson  is  pointed  in  its  declaration  that, 
in  a  suit  in  equity  by  a  creditor  of  the  copartnership  against 
the  representatives  of  a  deceased  partner  and  the  survivor,  the 
complainant  is  entitled  to  satisfaction  out  of  the  assets  of  the 
deceased,  although  it  be  not  shown  that  the  surviving  partner 
is  insolvent ;  and  it  was  held  that,  in  that  suit,  no  decree  could 
be  made  against  the  surviving  partner,  but  against  the  assets 
of  the  deceased  only,  because  the  liability  of  such  survivor 
was  at  law,  and,  when  that  was  the  case,  equity  could  not 
even  render  a  decree  against  such  survivor  and  the  repre- 
sentatives of  the  deceased  jointly,  but  the  tlecree  muet  be 
against  the  estate  of  the  deceased  alone.  The  decision  was 
by  the  Master  of  the  Rolls,  and  his  opinion  does  not,  it  seems 
to  me,  very  satisfactorily  meet  the  grounds  upon  which  the 
contrary  doctrine  rests.  The  copartnership  property  is  the 
primary  fund  for  the  payment  of  the  copartnership  debts^ 
That  fund  has  passed  to,  and  the  title  therein  has  become 
vested  in,  the  survivors,  and,  in  their  hands,  it  is  held,  in 
equity,  in  trust  for  the  payment  of  those  debts.     At  law. 
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^eonfessedly,  the  represeiitatiyes  of  the  deceased  are  not  liable 
at  all,  and  the  survivors  are  solely  liable,  and  there  is,  in  or- 
•dinary  eases,  no  reason  for  going  into  equity  until  legal  rem- 
edies have  been  exhausted,  or,  at  least,  until  it  is  shown  that 
they  will  be  unavailing ;  and  this  latter  consideration  has  the 
same  force,  in  an  original  suit  in  equity,  to  charge  the  copart- 
nership with  a  debt,  as  if  the  original  remedy  was  at  law. 
Jfon  oonataty  that  a  decree  against  the  survivors,  and,  through 
them,  to  reach  the  fund  presumptively  in  .their  hands,  will 
not  be  completely  effectual.  They  hold,  and  are  legally  en- 
titled exclusively  to  hold,  in  this  case,  the  very  fund  which 
the  complainant  seeks  to  recover.  No  case  is  cited  showing 
that  the  doctrine  somewhat  loosely,  as  I  think,  indicated  in 
the  English  cases  above  referred  to  has  been  adopted  or  fol- 
lowed in  this  country,  and,  so  far  as  I  have  observed,  the  rule 
is  held  otherwise  and  in  conformity  with  what  I  have  already 
above  stated. 

Where  it  is  shown  that  the  survivors  are  insolvent,  then, 
indeed,  the  Court  of  equity  will  entertain  a  bill  to  charge  the 
separate  estate  of  the  deceased  partner,  and,  under  statutes 
which  limit  the  time  for  the  presentation  of  claims  to  an 
estate  in  course  of  settlement  and  distribution  before  a  Surro- 
gate or  in  Courts  of  Probate,  and  which  statutes  authorize  and 
require  that  all  claims  be  so  presented,  they  may,  perhaps,  be 
received  and  allowed,  lest  they  be  barred  pending  a  litigation 
with  the  survivors,  {Camp  v.  Grants  21  Conn.^  41 ;)  but, 
waiving  such  possible  qualifications,  it  is  held  that  the  credit- 
ors of  the  copartnership  have  no  claim,  even  in  equity,  to  pay- 
ment out  of  the  estate  of  the  deceased  partner,  unless  the  sur- 
viving partners  are  insolvent,  nor  even  then,  as  held  in  some 
•cases,  and  by  law-writers,  though  not  without  conflict  of  de- 
cision, until  the  separate  creditors  of  the  deceased  are  satisfied. 
The  United  States  bankrupt  law,  §  36,  makes  a  like  provision. 
Surely  this  case  is  not  to  be  incumbered  by  an  endeavor  to 
marshal  the  assets  of  the  deceased  copartner,  the  defendants' 
testator.  Thus,  in  Trustees,  cfe(?.,  v.  Lavrrence,  (11  Paige,  80,) 
ihe  Chancellor  notices  that  there  are  some  recent  cases  in 
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England  in  conflict  with  the  decisions  in  this  country,  and. 
hold  that  a  creditor  of  a  copartnership  cannot  file  a  bill  in 
equity  against  the  representatives  of  a  deceased  copartner 
without  showing  that  the  survivors  are  insolvent,  or  showing 
some  other  ground  of  necessity  for  such  a  proceeding.    The 
case  of  Wilder  Y.  Keelery  (3  Paige^  167,)  proceeds  upon  the 
like  principle,  and  upon  the  necessity,  as  the  case  may  be,  or 
marshalling  the  assets  in  favor  of  creditors  of  the  separate 
estate  of  the  decedent.    The  case  of  l^he  TrusUe^^  cfeo.,  v^ 
Lawrence  was  considered  further  on  appeal  to  the  Court  of 
Errors,  (2  Denio^  577,)  the  recent  English  cases  were  reviewed, 
and  the  decree  of  the  Chancellor  was  unanimously  affirmed. 
Numerous  cases  in  this  country 'are  cited  to  show  that  the 
doctrine  upon  which  alone  the  decision  seems  to  have  been 
placed  in  England,  viz.,  that  the  liability  of  copartners  is  joint 
and  several,  is  not  sustained  in  this  country,  so  as  to  warrant 
any  such  conclusion  as  was  drawn  therefrom.     That  their  lia- 
bility is  not  solely  joint,  in  such  sense  that  the  death  of  a  co- 
partner terminates  his  liability,  so  that  his  estate  can,  in  no 
event,  be  charged,  must  be  conceded,  but  it  is  not  several  in 
such  sense  that  a  several  action,  either  at  law  or  in  equity,  can 
be  maintained  against  his  representatives  on  mere  proof  of 
a  copartnership  liability.    Thus,  in  Stxirges  v.  Beaeh^  (1  Conn.y 
509,)  it  is  said,  that  it  is  only  on  the  failure  of  the  surviv- 
ors that  the  estate  of  the  deceased  can  be  made  liable  in  equity^ 
In  Alsop  V.  Mather,  (8  Conn.^  584),  apparently  overlooking 
some  of  the  cases  already  decided  in  England,  it  is  said,  that 
"  there  is  no  case  in  England  or  in  this  country,  in  law  or  in 
equity,  of  pursuing  the  effects  of  a  deceased  partner  while  the 
surviving  partner  is  solvent.^'    The  same  rule  is  affirmed  in 
the  opinion  of  the  Court  in  FiUey  v.  Phelps^  (18  Conn,^  294.) 
The  cases  of  Jjmg  v.  Kejppele^  (1  Binn.,  123,)  Caldwell  v. 
StiUman,  (1  Bawle,  212,)  and  Hvlhle  v.  Perrin^  (3  Bam,^  Ohio 
B.y  287,)  are  cited  to  the  same  effect.    The  cases  of  Reiinsdyh 
V.  Kaney  by  Mr.  Justice  Story,  (1  Oall.y  371,)  and  Pendleton  y^ 
Phelps,  (4  JDat/y  481,)  in  the  Circuit  Courts  of  the  United 
States,  affirm  the  same  rule,  and  so  does  the  case  of  Bennett  v^ 
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Woolfolky  (15  Geo,^  213.)  In  the  opinion  of  the  Court  in 
Bloodgood  v.  Bruen^  (4  Seld,^  362,  371,)  the  same  doctrine  is 
positively  stated,  and  it  is  declared  that,  until  the  insolvency 
of  .the  copartner,  no  cause  of  action  exists  against  the  estate  of 
the  deceased^  and  that  it  is  by  such  insolvency  the  cause  of 
action  accrues  against  such  estate,  and,  therefore,  that  the 
statute  of  limitations  does  not  begin  to  run  in  favor  of  the 
estate  until  the  cause  of  action  has  so  accrued.  So  late  as  the 
year  1858,  the  subject  was  again  considered  in  the  Court  of 
Appeals  of  this  State,  after  the  enactment  of  our  Code  of  Pro- 
cedure, (which,  however,  has  no  application  to  suits  in  equity 
in  the  Federal  Courts,  under  the  5th  section  of  the  Act  of 
Congress  of  June  1st,  1872,  17  U.S.  Stat  at  Large,  197.)  In 
that  case,  the  Court  again  review  the  cases  in  England,  above 
adverted  to,  and  collate  most  of  the  cases  in  this  country  above 
mentioned,  and  hold,  that  the  personal  representatives  of  a 
deceased  partner  cannot  be  joined  as  a  party  defendant  with 
the  surviving  partner,  in  an  action  for  a  partnership  debt, 
where  the  complaint  does  not  show  the  complainant's  inability 
to  procure  satisfaction  from  the  survivor. 

The  bill  herein  must  be  dismissed,  with  costs. 

Elisha  Foote^  for  the  plaintiff. 

Amasa  J.  Parker,  for  Erastus  Corning,  Jr.,  executor. 


Justin  Kelloqo,  as  Assignee  in  Bankbuptct  of  Gates  H. 
Barnabd,  and  Isaac  F.  Quinbt,  Marshal  of  the  United 
States  for  the  Noetuern  Distbiot  of  New  York 

William  Bussell  and  Gates  H.  Barnard. 

The  marshal  of  the  United  States,  as  the  messenger  of  the  District  Court,  in 
bankmptcy,  seized  certain  property  as  the  property  of  a  bankrupt,  and  put  it 
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into  the  hands  of  the  assignee  of  the  bankrupt  A  person  who  claimed  the 
property  as  his  own  brought  a  suit  against  the  marshal,  in  a  State  Court,  for 
such  seimre.  The  assignee  in  baokraptcy  and  the  marshal,  as  plain tiffii,  then 
brought  a  suit  in  equity,  in  this  Court,  against  such  person  and  the  bankrupt, 
to  set  aside  certain  transfers  under  which  such  person  claimed  such  property, 
as  being  fraudulent  as  against  such  assignee :  Beld, 

{!.)  That  the  suit  was  maintainable,  although  the  property  was  in  the  possession 
of  the  assignee ; 

(2.)  That  it  was  proper  for  the  Court  to  issue  an  injunction  restraining  the  fiir- 
ther  prosecution  of  the  suit  in  the  State  Court. 

(Before  Woodbufp,  J.,  Northern  District  of  New  York,  March  17th,  1674.) 

Woodruff,  J.  The  bill  herein  is  filed  to  Bet  aside  certaia 
alleged  sales  and  transfers  of  property  by  the  defendant,  the 
bankrupt,  to  the  defendant  Eussell,  upon  the  grounds,  alleged 
in  the  bill,  that  such  sales  and  transfers  were  made  for  the 
purpose  of  hindering,  delaying  and  defrauding  the  creditors  of 
the  bankrupt,  and  were  made  in  fraud  of  the  bankrupt  law, 
and  to  defeat  its  operation.  The  bill  seeks,  thereupon,  to 
affirm  the  title  of  the  assignee  in  bankruptcy  to  such  property, 
and  have  the  same  sold,  that  the  proceeds  may  be  appropriated 
to  the  payment  of  the  debts  of  the  bankrupt,  and,  also,  that 
the  alleged  fraudulent  transferee  may  account  for  and  pay 
over  to  the  said  assignee  the  proceeds  or  value  of  certain  of 
the  personal  property  included  in  the  said  fraudulent  trans- 
fers, to  be  applied  in  like  manner. 

For  such  purposes,  and  upon  such  allegations,  this  action 
is  a  very  proper  one,  and  is  contemplated  and  authorized  by 
sections  35  and  39,  and  not  less  so  by  sections  2  and  14,  of 
the  bankrupt  Act.  Indeed,  without  the  special  express  pro- 
visions of  that  Act,  I  think  the  assignee  of  a  bankrupt  might, 
upon  general  principles,  bring  and  maintain  such  an  action, 
to  avoid  transfers  by  law  declared  void  as  against  creditors, 
or  as  against  the  provisions  of  the  statute  intended  for  their 
protection.  It  is  supposed,  that,  because  the  marshal  seized 
the  property,  and  the  same  is  now  in  the  possession  of  the 
assignee,  that  circumstance  creates  a  difference.  !N'ot  at  all 
a  difference  in  the  necessity  or  propriety  of  the  suit.  The 
defendant  Kussell  claims  that  the  property  is  his  own,  he  has 
aued  the  marshal,  acting  as  the  messenger  of  the  District 
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Court,  taking  possession  of  the  property  for  the  benefit  of 
the  assignee  and  the  security  of  the  creditors ;  and  he 
-can,  at  any  moment,  upon  equal  grounds,  sue  the  assignee, 
to  recover  its  value  from  him.  This  claim  is  a  direct  impedi- 
ment to  the  administration  of  the  property.  It  renders  the 
position  of  the  officers  of  the  Court  unsafe,  prevents  the 
creditors  from  receiving  any  dividend  therefrom,  and  so  is 
a  distinct  obstacle  to  the  progress  of  the  proceedings  in  bank- 
ruptcy to  their  proper  termination.  The  assignee  has  a  right 
to  bring  a  suit  to  remove  such  an  impediment.  The  creditors 
have  a  right  to  require  the  assignee,  who,  in  this  behalf, 
represents  them,  to  prosecute  such  an  action,  to  determine 
this  alleged  fraudulent  claim  of  title,  and  the  bankrupt  Court 
itself  would  not  be  warranted  in  proceeding  summarily  to 
the  disposal  and  appropriation  of  the  property  so  claimed 
to  belong  to  a  third  person.  It  has  been  repeatedly  held, 
that  a  plenary  suit  is  the  proper  proceeding  against  a  third 
person  so  claiming  an  adverse  interest. 

The  power  to  entertain  such  a  suit  and  the  propriety  of 
of  its  exercise  involve,  also,  the  power  and  propriety  of  em- 
ploying incidental  and  collateral  remedies,  and  especially  an 
injunction,  to  the  end  that  the  rights,  interests  and  equities 
of  all  parties  may  be  preserved.  It  has  long  been  the  prac- 
tice of  Courts  of  equity,  to  entertain  bills  to  set  aside  fraud- 
ulent conveyances,  for  the  distinct  and  special  purpose  of  re- 
moving impediments  to  a  levy  and  sale  under  execution,  or 
to  any  form  of  applying  the  property,  leo;al  or  equitable,  to 
the  payment  of  defrauded  creditors.  This  suit  is  closely 
analogous.  It  has  the  same  object,  in  substance,  and  is  equal- 
ly proper.  Why,  then,  should  not  an  injunction,  pendente 
liUy  be  issued,  to  restrain  the  defendant  from  doing  anything 
which  can  operate  to  defeat  the  purposes  of  this  suit,  or  pre- 
vent the  appropriation  of  the  property  to  the  payment  of 
debts,  without  leaving  the  officers  of  the  Court  to  be  har- 
assed with  suits  in  the  future.  It  could  be  said,  in  reference 
to  such  suits  as  are  above  referred  to,  brought  to  remove  the 
impediment,  of  a  fraudulent  conveyance,  to  a  levy  and  sale  at 
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the  suit  of  a  judgment  creditor :    ^^  The  creditor  can  direct 
a  levy,  caiiBe  a  sale  to  be  made,  and  abide  the  consequences. 
He  can  then,  if  sued,  set  up  the  alleged  f rand  in  the  convey- 
ance, and,  if  he  prove  the  fraud,  tliat  proof  will  protect  him. 
If  he  cannot  prove  the  fraud,  he  is  entitled  to  no  protection." 
Courts  of  equity  will  not  withhold  their  protection  on  such, 
grounds.     They  will,  according  to  the  exigencies  of  the  case, 
allow  their  power  to  be  employed  to  determine  such  charges 
of  fraud,  with  all  proper  parties  before  them,  and  so  that  the 
rights  and  equities  of  all  parties  may  be  settled,  without  the 
hazard  of  multiplied  and  needless  litigation.     Obviously,  if 
they  did  not  do  this,  the  ends  of  justice  would  be  often  defeated. 
Judicial  sales  would  be  dangerous.    All  who,  in  the  face  of 
an  alleged   fraudulent  claim,  meddled  with   the  property, 
could  be  pursued  by  the  fraudulent  claimant.     So,  here,  not 
only  is  the  marshal,  who  is  by  law  the  messenger  of  the  Court, 
and  bound,  by  the  rules  and  practice  of  the  Court,  to  make 
the  seizure,  on  receiving  a  bond  of  indemnity,  but  the  assignee 
in  bankruptcy  and  all  who  intermeddle  with  the  property 
are  exposed  to  prosecution  by  the  alleged  fraudulent  claim- 
ant ;  and  it  is  even  doubtful  whether  a  sale  of  the  property  can 
be  made  which  will  not  subject  the  purchaser  to  a  like  pur- 
suit.   It  is  not  true,  therefore,  that  this  action  is  prosecuted 
merely  for  the  protection  of  the  marshal  who  seized  the  prop- 
erty.   If  that  was  all,  there  would  be  some  force  in  the  argu- 
ment which  treats  the  case  as  analogous  to  that  of  a  sheriff 
who  levies  an  execution  against  one  upon  goods  which  belong 
to  another.     The  suit  here  has  a  much  broader  scope  than  a 
mere  endeavor  to  protect  the  marshal.    That  protection  is 
purely  incidental,  and  yet  necessary  to  the  relief  to  which  the 
assignee  and  the  creditors  are  entitled,  on  setting  aside  the 
fraudulent  conveyance,  and  so  obtaining  safe  means  of  appro- 
priating the  property  seized.    Nor  is  this  suit  an  interference 
with  the  proper  power  and  jurisdiction  of  the  State  Courts 
Indeed,  there  is  some  reason  for  saying  that  just  such  a  suit 
as  this  might  be  brought  and  maintained  in  a  State  Court  of 
equity,  for  the  purposes,  or  for  most  of  the  purposes,  here 
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Bonght.  But,  doubts  have  been  entertained  whether  the 
assignee,  deriving  his  authority  from  the  Federal  statute,  and 
proceeding,  in  his  suit  to  set  aside  the  conveyance  or  transfer, 
upon  grounds  peculiar  to  the  bankrupt  law,  can  find  the  juris- 
diction of  the  State  Court  adequate  to  give  to  him  the  proper 
relief.  Certainly,  the  jurisdiction  of  the  Federal  tribunals  is 
appropriate  to  this  end.  {Freemam,  v.  Howe^  24  Eow,^  450 ; 
Buck  V.  Cdlhath^  3  Wallace^  384,  342.) 

It  may  be  conceded,  that,  in  general,  the  appropriate  pro- 
cedure would  be  for  the  assignee  to  file  his  bill  without  any 
such  prior  seizure,  and  apply  for  an  injunction  and  a  receiver 
to  keep  the  property  safely  until  the  questions  in  issue  are 
settled.  But,  where  there  is,  as  often  there  may  be,  danger 
that  the  alleged  conspirators  to  cheat  and  defraud  the  cred- 
itors will  remove  the  property,  or  dispose  of  it,  before  an 
assignee  can  be  appointed,  such  seizure  may  be  indispensable. 
At  all  events,  this  does  not  impair  or  take  away  the  right  of 
the  assignee,  when  he  is  appointed,  to  bring  suit  to  set  aside 
the  transfers,  defeat  the  fraudulent  claim,  and  bring  the  al- 
leged fraudulent  transferee  into  Court  for  that  purpose,  so 
that  he  may  proceed  with  the  administration  of  the  estate 
according  to  his  duty  and  the  rights  of  creditors.  This  is  the 
fundamental  ground  and  purpose  of  this  suit,  and  the  injunc- 
tion sought  is  purely  incidental  and  conservative.  The  in- 
junction no  more  acts  upon  the  State  Court,  or  its  jurisdiction, 
than  does  an  action  such  as  is  used  for  illustration  by  the 
counsel  for  the  defendant,  viz.,  a  suit  against  a  sheriff  charged 
with  levying  upon  goods  not  belonging  to  the  judgment 
debtor.  Here,  as  already  suggested,  the  prosecution  of  the 
suit  against  the  marshal  proceeds  upon  a  claim  of  property, 
which,  upon  the  allegations  of  the  complaint,  it  is  the  right 
and  duty  of  the  assignee  to  contest,  and  relates  to  property  in 
a  condition  in  which  the  parties  in  interest  may  and  ought  to 
be  brought  into  Court  for  the  investigation  and  settlement  of 
the  matters  in  contest,  in  such  wise  that  the  assignee  can 
proceed,  and  the  Court  of  bankruptcy  can  proceed,  to  the 
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settlemeDt  of  the  estate,  and  the  actual  appropriation  of  the 
property  freed  of  litigation. 

The  motion  for  an  injunction  should  be  granted.* 

James  E.  ChandUr^  for  the  plaintiffs. 

Enek  Cowen^  for  the  defendants. 


Horace  M.  Kuggles 
Charles  Eddy  and  Jacob  Shaver.     In  Equiiy. 

The  defeDdants,  when  sued,  in  eqnltj,  for  infringing  letters  patent  for  a  store, 
admitted,  in  their  answer,  the  infringement  charged,  and  set  forth  the  number 
of  infringing  stoves  thej  had  made  and  sold,  and  rested  their  defence  on  their 
daim  of  ownership  of  the  patent.  The  plaintiff  had  a  decree.  A  motion  by 
the  defendants  for  a  rehearing  was  denied,  and  an  acconnting  in  regard  to 
profits  was  had,  in  which  the  defendants  were  charged  with  the  profits  on  the 
eidd  number  of  stoves,  and  the  report  of  the  master  was  made.  The  defend- 
ants then,  upon  allegaUons  of  mistake  and  error  in  such  admission,  moved 
for  leave  to  ameud  their  answer,  and  open  the  case,  so  as  to  contest  the  ques- 
tion of  infringement,  or,  at  leasts  the  extent  thereof  before  the  master :  ndd, 
that  the  motion  must  be  denied. 

{Before  WoonauFr,  J.,  Northern  District  of  New  York,  March  17th,  1874.) 

*  The  order  entered  on  this  decision  was,  "  that  a  writ  of  injunction  do  issue 
out  of  and  under  the  seal  of  this  Court,  directed  to  the  defendant  William 
Russell,  his  attorneys,  counsellors,  solicitors,  and  agents,  and  each  and  eyery 
of  them,  enjoining  and  restraining  them,  and  each  and  every  of  them, 
that  they  do  absolutely  desist  and  refrain  from  the  further  prosecution  or 
trial  of  the  action  -heretofore  commenced  by  said  William  Russell,  and  still 
pending,  in  the  Supreme  Court  of  the  State  of  New  York  in  and  for  the  county 
of  Rensselaer,  against  the  complainant  Isaac  F.  Quinby,  United  States  marshal 
for  the  Northern  District  of  New  York,  as  mentioned,  set  forth,  and  de8cril)ed 
in  the  said  bill  of  complaint,  during  the  pendency  of  this  action,  and  until  the 
further  order  of  this  Court,  and  from  commencing  or  prosecuting  any  other 
action  or  proceeding  concerning  or  affecting  the  said  property,  or  from  in  any 
way  or  manner  disposing  of,  meddling,  or  interfering  with  the  same,  until  the 
further  order  of  this  Court." 


MARCH,  1874.  525 


Rubles  V.  Eddy. 


Woodruff,  J.  The  defendants,  at  the  adjourned  term  in 
January,  1874,  moved  the  Court  for  an  order  opening  the  de- 
cree made  herein  at  the  June  term,  1872,  and  allowing  the 
defendants  to  amend  their  answer,  by  striking  out  such  por- 
tion of  the  same  as  admits  the  infringement  of  the  complain- 
ant's patent,  and  by  inserting,  instead  thereof,  a  denial  of  such 
infringement,  and  thereupon  permitting  the  defendants  either 
to  contest  the  complainant's  case  on  the  merits,  as  to  such  in- 
fringement, or  to  ppen  the  proceedings  before  the  master  un- 
der such  decree,  and  direct  the  accounting  thereby  ordered  to 
proceed  anew  upon  such  amended  answer,  instead  of  upon  the 
fact  admitted  in  the  answer  as  it  now  stands. 

The  litigation  between  these  parties  has  been  severe  and 
protracted.  On  the  4th  of  January,  1845,  the  original  letters 
patent  for  the  invention  in  controversy  were  granted  to  one 
Henry  Stanley.  In  1853,  the  patentee  sold  and  assigned  to 
Henry  J.  Kuggles  his  inventions,  and  the  letters  patent  there- 
for, "  to  the  full  end  of  the  term  for  which  said  letters  patent 
are  or  may  be  granted,  as  fully  and  entirely  as  the  same  would 
have  been  held  and  enjoyed  by  me,  "  (him,)"  had  this  assign- 
ment and  sale  not  have  been  made."  On  the  24th  of  July» 
1858,  Henry  J.  Kuggles  executed  a  similar  assignment  to  the 
complainant.  On  the  24th  of  December,  1853,  on  the  petition 
of  the  patentee,  Henry  Stanley,  the  said  patent  was  extended 
for  the  period  of  seven  years  from  the  day  on  which  it  was 
about  to  expire,  viz.,  from  the  4th  day  of  January,  1859.  On 
the  4th  of  January,  1859,  the  patentee,  acting  upon  the  idea 
that  the  extension  of  the  patent  did  not  enure  to  the  benefit 
of  the  complainant,  assigned  the  extended  term  to  John 
Stanley,  and  John  Stanley,  on  the  24th  of  March  following, 
assigned  the  same  to  the  defendants  in  this  cause.  The  de- 
fendants, subsequently,  claiming  to  be  the  owners,  made  sev- 
eral surrenders,  and  obtained  re-issues,  of  the  said  letters  pat- 
ent. The  defendants,  having  begun  the  manufacture  of  stoves 
which  the  complainant  deemed  to  be  an  infringement  of  the 
patent,  the  complainant  notified  them  that  he  claimed  title 
thereto,  and  afterwards,  in  May  or  June,  1859,  he  filed  his  bill 
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in  ibis  Court,  setting  np  his  title  to  the  extended  term,  allege 
ing  infringement  of  the  patent  bj  the  defendants,  and  praying 
discovery  on  oath  and  an  injunction  and  relief.  To  this  bill 
the  defendants,  under  the  advice  of  their  then  counsel,  in 
July,  1859,  put  in  an  answer,  under  the  oath  of  each  of  the 
defendants,  admitting  that  they  were  engaged  in  manufactur- 
ing stoves  upon  the  plan  and  principle  of  the  said  invention, 
but  setting  up  title  to  the  said  extended  letters  patent  under 
the  assignment  by  the  patentee  to  them.  They  also  com- 
menced an  action  thereunder  against  third  parties,  founded  on 
their  claim  to  the  extension  and  the  re-issues  they  had  ob- 
tained, in  which  they  produced  proof  that  their  patterns  were 
made  under  such  re-issues.  The  complainant,  having  failed 
to  obtain  an  injunction  pendente  lite^  by  reason  of  the  doubt 
whether  the  extended  term  had  passed  to  him,  discontinued 
his  above  named  suit.  But,  subsequently,  in  the  year  1871, 
the  complainant  filed  the  present  bill  of  complaint,  demanding 
a  discovery  under  oath,  to  which  the  defendants  put  in  their 
answer  in  this  cause,  verified  on  the  2d  of  September,  1871, 
and  put  in  under  the  advice  of  counsel  other  than  those  em- 
ployed in  the  former  suit.  In  this  answer,  the  defendants, 
both  verifying  the  same  by  oath,  admit  that  they  have  made, 
and  caused  to  be  made  and  sold,  10,097  coal  stoves,  of  the  de- 
scription named  in  the  bill  of  complaint,  trhich  description 
plainly  conforms  to  the  patent ;  and,  as  before,  the  defendants 
set  up,  among  other  things,  their  own  title,  and  a  denial  that 
the  complainant  has  title  to  the  extended  term.  Under  these 
pleadings  and  the  complainant's  replication,  proofs  were  taken, 
and,  at  the  March  term  of  this  Court,  1872,  the  cause  was 
brought  to  a  hearing  on  pleadings  and  proofs,  and  was  heard 
and  considered,  without  an  intimation  that  the  admission  of 
the  infringement  contained  in  the  answer  was  not  intelligently 
and  advisedly  made.  The  whole  contest  before  the  Court  was 
upon  the  question  of  title  to  the  extended  term  of  the  patent 
At  the  June  term,  1872,  the  Court  made  a  decree  afiirming 
the  complainant's  title  to  the  extended  term,  and  ordering  an 
injunction  and  an  account  of  the  profits  accruing  to  the  de- 
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fendants  from  their  infringement.  In  the  opinion  of  the 
Conrt,  attention  was  called  to  the  fact  that,  on  the  question  of 
infringement,  there  was  no  dispute  between  the  parties,  (10 
Blatchf.  C.  C.  R.,  52.)  At  the  October  term,  1872,  the  de- 
fendants moved  for  a  rehearing ;  but,  at  the  instance  of  their 
counsel,  the  hearing  of  their  motion  was  postponed  to  the 
January  term,  1873.  The  grounds  of  the  motion  were,  not 
that  the  defendants  had  not  infringed  the  patent,  if  the  com- 
plainant had  title,  but  that  that  question  of  title  ought  to  re- 
ceive further  examination.  Meantime,  in  November,  1872, 
the  accounting  before  the  master  was  begun,  but  successive 
stays  of  proceedings  were  sought  by  the  defendants  and  tem- 
porarily obtained,  with  a  view  to  the  application  for  a  rehear- 
ing, motions  for  which  stays  the  complainant  was  required  to 
oppose ;  and,  in  January  term,  1873,  the  defendants  did  not 
appear  at  all  to  urge  their  motion  for  a  rehearing.  In  all 
these  proceedings,  the  defendants  and  the  complainant  acted 
upon  the  admission  made  by  the  defendants  of  their  infringe- 
ment— ^an  admission  deliberately  made,  with  the  approval  of 
various  counsel.  Not  only  so,  it  is  entirely  manifest  that  the 
defendants,  in  their  manufacture  of  the  stoves,  were  acting 
under  their  own  claim  to  the  Stanley  patent  and  the  re-issues 
thereof  which  they  had  obtained ;  and  that  they  acted,  and 
knowingly  and  purposely  acted,  in  defiance  of  the  complain- 
ant, and  claimed,  as  well  as  admitted,  that  their  stoves  were 
constructed  according  to  the  patent  the  title  to  which  was  then 
in  contest.  The  proceedings  before  the  master  on  the  account- 
ing proceeded  to  a  final  report.  The  complainant  was  con- 
tented to  charge  the  defendants  with  making  and  selling  the 
precise  number  of  stoves  which  they  admitted  in  their  answer 
they  had  made  and  sold,  10,097 ;  and  for  the  making  and  sell- 
ing of  that  number  the  master  made  his  report  of  the  gains 
and  profits  realized  by  the  defendants  from  the  manufacture 
and  sale  of  the  stoves  thus  admitted  to  have  been  made  by  the 
defendants.  And  now,  after  five  years  of  litigation,  in  which 
no  doubt  that  the  stoves  made  by  the  defendants  were  in- 
fringements of  the  patent,  if  the  complainant  had  title,  had 
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been  suggested  to  the  Court  or  to  the  complainant,  in  anj 
stage  of  the  litigation,  conducted  on  the  part  of  the  defend- 
ants by  various  counsel,  and  more  than  a  year  after  the  de- 
cree, they  come  and  ask  that  the  litigation  be  opened,  and 
their  answer  be  amended,  that  they  may  contest  the  question 
of  infringement.  They  do  not  claim  even,  that,  upon  the  in- 
formation  which  they  gave  their  counsel,  they  have  been 
fraudulently  dealt  with,  but  they  allege  that,  in  fact,  they  had 
made  an  alteration  in  one  of  the  devices  contained  in  the 
Stanley  stove,  which  withdrew  the  stoves  made  by  them  from 
the  operation  of  the  Stanley  patent,  and  that,  if  their  several 
counsel  had  sufficiently  studied  the  patent  and  examined  the 
stoves  which  the  defendants  actually  made  and  sold,  'their 
counsel  woul^  not  have  permitted  them  to  make  the  admis- 
sions under  oath,  which  appear  in  their  answers. 

I  think  the  indulgence  here  sought  is  not  only  without 
precedent,  but  beyond  the  power  of  the  Court,  if  that  power 
is  to  be  deemed  governed  by  any  rules  whatever,  in  the  exer- 
cise of  its  judicial  discretion  ;  and,  especially,  as  a  precedent, 
it  would  be  most  unjust  to  adverse  parties,  and  would  be  so 
to  this  complainant,  to  subject  him  to  a  renewal  of  the  litiga- 
tion. He  has  taken  the  defendants  at  their  word.  When 
warned  that  they  were  infringing  his  rights,  they  set  him  at 
defiance.  They  knew  what  he  claimed,  and  they  not  only 
admitted  that  they  were  infringing  those  rights,  if  lie  had 
title,  but,  in  point  of  fact,  they  did  purpose  and  intend  to 
make  stoves  in  accordance  with  the  patent,  and  under  the 
protection  of  the  monopoly.  Again  and  again  they  avowed 
this ;  and  the  utmost  they  can  now  say  is,  that,  if  they  and 
their  counsel  had  been  more  diligent,  they  would  have  been 
induced  to  aver,  that,  by  reason  of  a  change  in  one  particular,, 
in  the  construction  of  the  stove,  they  had  avoided  the  patent 
— an  averment  which  the  complainant  now  denies,  and  as  to 
which  the  defendants  now  invite  him  to  a  new  litigation.  I 
express  no  opinion  upon  the  effect  of  that  change.  But,  I 
cannot  resist  the  impression,  that,  taking  it  to  be  true,  as  the 
defendants  now  allege,  that  most  of  the  stoves  which  they 
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have  made  are  like  the  model  produced  on  this  motion,  con- 
taining the  alleged  alteration,  the  change,  if  it  were  conceded 
to  withdraw  the  stove  from  the  operation  of  the  patent^  upon 
a  rigid  and  technical  construction  of  its  terms,  was,  neverthe- 
less, so  far  an  appropriation  of  the  important  features  of  the 
invention^  as  to  make  the  defence  of  such  change  rather  tech- 
nical than  meritorious,  especially  when  the  intentional,  per- 
sistent, and  determined  defiance  of  the  complainant  is  viewed 
in  connection  with  the  defendants'  equally  manifest  intention 
to  claim  the  patent  as  a  protection  to  their  own  alleged  mo- 
nopoly of  the  right  to  make  just  such  stoves.  For,  even 
though  it  be  said  that  they  believed  that  these  stoves  were 
protected,  rather  by  the  reissues  which  they  had  obtained, 
than  by  the  original  patent,  such  suggestion  does,  neverthe- 
less, assume  that  it  is  the  same  invention,  and  so  the  effort 
now  made  is  to  obtain  an  advantage,  not  because  the  defendants 
have  not  used  the  invention  which  is  the  complainant's  prop- 
erty, but  because  his  patent  does  not  perfectly  secure  to  him 
the  whole  of  the  actual  invention.  It  must  be  conceded  that 
this  is,  if  true,  a  sufficient  defence,  both  at  law  and  in  equity, 
but,  on  an  application  for  so  great  indulgence,  after  so  many 
opportunities  to  set  it  up  have  gone  by,  it  does  not  strongly 
commend  itself  to  our  sense  of  justice. 

But,  apart  from  this  latter  suggestion,  I  am  constrained  to 
hold  the  defendants  concluded.  Their  case,  as  made  by  them- 
selves, rests  either  upon  their  own  want  of  due  diligence,  or 
the  want  of  due  intelligence  on  the  part  of  their  counsel.  By 
this  the  complainant  ought  not  to  be  so  far  prejudiced  as, 
after  decree,  reference,  and  report  of  the  master,  to  be  com- 
pelled to  go  again  through  the  litigation,  on  a  point  distinctly 
presented,  and  proper  to  be  met  at  the  outset.  Their  case,  ais 
presented  by  the  counsel  whom  they  have  employed  for  the 
purposes  of  this  motion,  and  who  regards  it  as  clear  that,  as 
to  most  of  the  stoves  which  they  have  made,  they  had  avoided 
the  operation  of  the  patent,  seems,  at  first  view,  one  of  hard- 
ship ;  but,  if  that  is  so,  the  defendants  have  brought  it  upon 

themselves,  by  their  own  negligence,  or  by  relying  on  a  de- 
void XL — 84 
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gree  of  vigilance,  study,  and  accuracy  on  the  part  of  their 
several  coansel,  which  they  now  think  was  inadequate  to 
their  protection.  No  case  has  been  referred  to  which,  in  any 
degree,  tends  to  sanction  the  latitude  of  indulgence  which  the 
defendants  here  seek.  Cases  are  numerous  tending  in  the 
other  direction,  of  which  India  R.  Co,  v.  PJidps^  (8  Blatchf. 
C.  C.  S.y  85,)  Hitohcooh  v.  Tremaine^  (9  /J.,  560,)  Prevoit  v. 
GfratZj  {Pet  0.  C.  H.j  364,)  and  Livingston  v.  HuHbs^  (3  Johns. 
Ch.  P.y  124,)  are  examples. 
The  motion  must  be  denied. 

Horace  M.  Ruggles^  for  the  plaintiff. 
Eaek  Cowen^  for  the  defendants. 


In  re  Nobman  B.  Foot  and  others,  BAincBUPrs. 

« 

A.  sold  goods  to  B.  for  cash,  to  be  paid  on  the  receipt  by  B.  of  the  inroioe  for 
the  goods.  They  were  placed  on  board  of  a  canal-boat,  to  be  transported  to 
B.,  and  the  inToice  waa  sent  to  B.  The  goods  were  not  paid  for,  and  B.  be- 
came insolyent.  The  canal-boat  was  stopped  by  ice.  The  master  landed  the 
goods,  and  placed  them  in  warehouse.  B.  gave  to  the  warehouseman  author- 
ity to  sell  the  goods  if  he  oonld  obtain  a  specified  price  for  them.  Afterwards 
B.  gave  to  A.  an  order  for  the  goods,  and  A.  took  possession  of  all  of  them, 
except  some  which  the  warehouseman  had  sold,  and  gave  credit  therefor,  at 
the  sale  price  to  B.,  in  extinguishment  of  an  equal  amount  of  B.*8  indebted- 
ness to  A.  in  general  accouut.  B.  being  adjudged  a  bankrupt,  A.  made  proof 
of  a  debt  against  B.,  for  the  balance  of  such  general  account.  It  was  ob- 
jected by  the  assignee  in  bankruptcy,  that  A.  bad  receiyed  an  illegal  prefer- 
ence, in  payment,  in  part,  of  such  account,  by  receiving  the  salt  on  the  order 
•of  B.,  when  B.  was  insolvent,  and  when  A.  had  reasonable  cause  to  beliere 
that  B.  was  insolyent,  that  such  preference  waa  a  fraud  on  the  bankruptcy 
Act,  and  that  A.  must  be  excluded  from  a  share  in  the  distribution  of  the 
assets  of  K  :  Held, 

j(l.)  That  the  goods  had  not  come  to  the  possession  of  B.,  or  of  his  agent,  for 
disposal,  so  as  to  cut  off  the  right  of  A.  to  stop  them  in  iranntv  ; 
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(2.)  That  the  non-payment  of  the  price  of  the  goods  warranted  a  rescission  of 

the  sale ; 
(8.)  That  A«  had  a  right  to  appropriate  the  goods;  on  crediting  the  same,  so  as 

practically  to  extinguish  the  charge  of  the  price  of  the  sale  to  that  extent ; 
(4.)  That  the  proof  of  debt  must  stand. 

(Before  Woodruff,  J.,  Northern  District  of  New  Yorlc,  March  17th,  1874,) 

WooDBTTFF,  J.     The  assignee  of  the  bankrupts  appeals 
from  a  decision  of  the  District  Court  in  bankruptcy,  allowing, 
or  refusing  to  strike  out,  the  proof  of  debt  against  the  bank- 
rupts' estate,  made  by  the  Onondaga  Salt  Company,  for  a 
balance  of  account.      The  ground  of  objection  to  the  allow- 
ance of  such  debt  is,  that  the  Salt  Company  have  received  an 
illegal  preference,  in  payment,  in  part,  of  their  account,  which 
excludes  them  from  any  participation  in  the  distribution  of 
the  assets.  Tlie  Salt  Company  had,  from  time  to  lime,  sold  to 
the  bankrupts  salt,  on  credit;  but  the  proof  here  sufficiently 
shows  that  their  last  sales  were  upon  the  express  terms  of 
payment  in  cash  on  the  receipt  of  the  invoice  by  the  bank- 
rupts, to  whom  the  salt  was  forwarded  by  canal,  by  the  com- 
pany.    On  tlie  sale,  the  goods  were  placed  on  board  .a  canal- 
boat,  for  transportation,  and  the  invoice  or  bill  thereof  was 
forwarded  to  the  bankrupts.      Tlie  bankrupts  did  not  remit 
the  money  in  payment  tor  the  salt ;  on  the  contrary,  the  pur- 
chasers failed  and  became  insolvent.      But,  the  canal-boat 
containing  the  salt  was  stopped  by  ice  in  the  canal,  which  in- 
terrupted navigation  for  the  season,  and  the  master  of  the 
canal-boat  landed  the  salt  and  placed  it  in  warehouse,  and  the 
warehouseman  notified  the  purchasers  of  tliat  fact,  whereupon 
the  purchasers  gave  to  the  warehouseman  a  conditional  authority 
to  sell  the  salt,  i.  ^.,  if  he  could  obtain  a  price  which  was  speci- 
fied.   After  the  failure  and  insolvency  of  the  purchasers,  an  in- 
terview was  had  by  one  of  them  with  the  officers  or  agents  of 
the  company,  and  he  suggested  the  propriety  of  a  resumption 
of  the  possession  and  ownership  of  the  salt  by  the  company, 
and,  they  acquiescing,  he  gave  to  the  company  an  order  there- 
for.    The  company  then  took  possession  of  the  salt,  (except- 
ing about  fifty  bushels  thereof,  which  the  warehouseman  had 
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in  some  manner  diBposed  of,)  and  gave  a  credit  therefor,  at 
the  price  of  the  original  sale,  in  extinguishment  of  an  equal 
amount  of  charge  in  the  general  account,  though  without  any 
other  or  special  application  of  the  payment.  This  resumption 
of  possession  and  credit  of  the  price,  and  the  order  given  by 
the  purchasers  of  the  salt,  in  a  state  of  insolvency,  and  when 
the  company  had  reasonable  cause  to  believe  the  purchasers 
were  insolvent,  is  insisted  upon  as  a  giving  and  receiving 
part  payment,  in  general  account,  by  way  of  illegal  prefer- 
ence, in  fraud  of  the  provisions  of  the  bankrupt  law,  which 
bars  the  company  from  any  share  in  the  assets  of  the  bank- 
rupts. The  District  Court  held  otherwise,  and,  I  think,  cor- 
rectly. 

Although  the  purchasers  had  given  authority  to  the  ware- 
houseman to  sell;  that  order  was  conditional  only.  It  had 
not  changed  his  relation  to  the  goods,  except  conditionally. 
He  was  not  their  general  agent  to  receive  and  dispose  of  the 
salt.  The  salt  was  in  course  of  transmission  to  the  buyers, 
and  so  remained  until  it  should,  perchance,  happen  that 
another  .purchaser  was  found  to  whom,  under  the  conditional 
authority,  the  warehouseman  might  make  a  sale.  The  general 
purpose  was  to  foi'ward  the  salt  to  the  buyers.  A  special  and 
subordinate  intent  arose  from  the  unexpected  detention  of  the 
goods,  which  gave  rise  to  a  conditional  authority  to  sell  the 
salt.  I  am,  therefore,  of  opinion,  that  the  goods  had  not 
come  to  the  possession  of  the  purchasers,  or  their  agent,  for 
disposal,  BO  as  to  cut  off  the  right  of  stoppage  ifi  trans^itu. 
(See  the  subject  largely  discussed,  and  cases  cited,  in  Harris 
V.  Bart  6  Duer,  606,  affirmed,  17  JV.  Z.,  249.)  The  Salt 
Company  had  the  right,  therefore,  to  stop  the  goods.  This 
right  they  could  exercise,  and  the  assent  of  the  purchasers  to 
their  resumption  of  the  possession  gave  them  no  greater  right 
in  that  respect.  If  such  resumption  of  possession  operated  to 
give  them  an  advantage  over  other  creditors,  it  was  vested  in 
them  by  law,  and  independently  of  the  consent  of  the  pur- 
chasers. The  voluntary  assent  of  the  purchasers  did  not  make 
their  taking  possession  illegal  under  the  bankrupt  law,  be- 
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cause,  however,  in  form,  they  acted  UDder  the  order,  they 
had,  in  fact  and  in  law,  all  the  right  of  preference,  in  this  re- 
spect, independently  of  such  assent.  It  is  not  giving  a  pref- 
erence to  a  creditor,  when  a  debtor,  peaceably  and  for  conven- 
ience, assents  to  the  doing  by  the  creditor  of  what  the  creditor, 
if  objection  and  collision  arose,  could  lawfully  do  in  spite  of 
objection. 

Again,  the  non-payment  of  the  price  warranted  a  rescis- 
sion of  the  sale;  and,  as  to  that,  like  observations  are  perti- 
nent. The  company,  therefore,  on  the  stoppage  of  the  goods, 
and  on  obtaining  possession  thereof,  had  a  right  to  appropriate 
the  salt,  on  crediting  the  same,  so  as  practically  to  extinguish 
the  charge  of  the  price  of  the  sale  to  that  extent.  "While  the 
bankrupt  law  should  be  enforced  so  to  give  effect  to  its 
provisions  as  fairly  and  fully  to  effect  its  beneficial  design  and 
purpose,  the  Court  should  not  be  astute  to  discover  technical 
grounds  on  which  to  defeat  the  just  and  equitable  rights  of 
one*  creditor,  in  order  to  benefit  the  rest,  by  enlarging  the 
fund  for  equal  distribution,  or  by  inequitably  cutting  off  the 
one  from  a  participation  therein. 

The  order  must  be  affirmed. 


Scott  Lord^  for  the  assignee  in  bankruptcy. 
George  F,  Comstock^  for  the  creditor. 


Bekjamin  F.  Butleb 
ALEXAjia>EB  A.  Thomsoi^  and  William  Thomson. 

A.  employed  a  broker  to  sell  for  him  a  quantity  of  sheet  iron  to  arriYe  from 
Russia.  The  broker  offered  it  to  B.  verbally,  at  a  price  named,  and  R  ver- 
bally accepted  it  at  that  price.  The  broker  then  signed  two  papers,  in 
the  same  words,  as  follows :  "  New  York,  July  10th.  1867.    Sold  by  A.  to  B. 


634  SOUTHERN  DISTRICT  OF  NEW  YORK, 


Batler  v.  Thomson. 


705  packs  first  quslity  RussU  sheet  iron,  to  arriye  at  New  York,  at  12|  cents 
pf>r  pound,  gold,  cash,  actual  tare.  Iron  due  about  Sept.  1,  '67.  C,  Broker.* 
Below  was  a  memorandam  of  the  number  of  packs  of  each  of  eight  different 
sizes,  numbers  or  marks.  One  of  these  papers,  so  signed,  was  dellTcred  by 
the  broker  to  A.,  and  one  to  B.  This  paper  was  the  only  written  contract 
between  the  parties.  A.  sued  B.,  alleging  a  refusal  by  B.  to  accept  and  pay 
for  the  iron,  and  a  resale  of  it  by  A.,  at  a  loss,  and  claimed  to  recover  snch 
loss  from  B. :  S«ld,  That  the  paper  signed  by  the  broker  was  not  a  note  or 
memorandum  in  writing,  of  the  contract,  subscribed  as  required  by  the  stat- 
ute of  New  York,  (2  B.  S.,  186,  §  8,)  in  regard  to  contracts  for  the  sale  of 
goods. 
(Before  Blatobtiad,  J.,  Southern  District  of  New  York,  March  27th,  1874.) 

Blatcbford,  J.     This  suit  was  tried  by  the  Court  with- 
out a  jury,  in  February,  1869.     It  was  brought  in  Novem- 
ber, 1867.     The  declaration,  which  is  in  assumpsit,  alleges 
that,  on  the  11th  of  July,  1867,  the  defendants,  who  did  busi* 
ness  as  A.  A.  Thomson  &  Co.,  bargained  for  and  bought  of 
the  plaintiiT,  who  did  business  as   Butler  &   Co.,  and  the 
plaintiff   bargained   and   and    sold  to  the  defendants,   705 
packs  first  quality  of  Kussia  sheet  iron,  to  arrive  at  New 
York   by   ship  or  vessel,   of  certain   sizes,   marks   or  num- 
bers,  specitying  them,   at   the  rate  or  price  of   12J  cents 
per  pound,  payable  in  gold  and  for  cash,  actual  tare,  iron 
due  about  Septen\ber  Ist,  1867,  to  be  paid  for  by  the  de- 
fendants  to    the  plaintiff  on   its  arrival    as   aforesaid,  and 
then  to  be  taken  away  within  a  reasonable  time  thereafter  by 
the  defendants ;  that,  in  consideration  thereof,  and  that  the 
plaintiff  had  undertaken  to  permit  the   defendants  to  take 
away  the  iron,  on  its  arrival   at  New  York,  from  the  vessel 
having  it  on  board,  and  to  deliver  it  to  them  on  the  payment 
of  the  purchase  money  for  it,  the  defendants  undertook  to 
accept  the  iron  of  and  from  the  plaintiff*,  and  to  take  it  away, 
and  to  pay  the  purchase  money  therefor  to  the  plaintiff;  that, 
although  the  plaintiff,  on  or  about  the  28th  of  September, 
1867,  notified  the  defendants  of  the  arrival  of  the  iron  at  New 
York,  and  that  the  plaintiff  was  ready  to  permit  the  defend- 
ants to  take  away  the  iron  from  the  vessel  having  it  on  board, 
and  would  have  done  so  on  the  payment  to  the  plaintiff  of 
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the  purchase  money  therefor,  and  was  ready  to  deliver  the 
iron  to  the  defendants  as  soon  as  it  could  be  discharged  from 
the  vessel,  yet  the  defendants  refused  to  accept  and  pay  for 
the  same  ;  and  that  thereafter  the  plaintiff  resold  the  iron  at 
a  loss  of  2f  cents,  gold,  on  its  weight,  152,9?8  pounds,  besides 
J  of  one  per  cent,  expenses  of  resale.  The  suit  is  brought  to 
recover  the  amount  of  this  loss.  The  defendants  plead  the 
general  issue  and  a  special  plea  setting  up  a  failure  by  the 
plaintiff  to  carry  out  the  contract  on  his  part  and  to  deliver 
the  iron. 

On  the  trial,  it  appeared  that  the  plaintiff  employed 
Messrs.  While  &  Hazzard,  a  firm  of  metal  brokers  doing  busi- 
ness in  New  York,  to  sell  for  him  a  large  quantity  of  sheet 
iron,  to  arrive  from  Russia.  The  brokers  offered  it  to  the 
defendants,  verbally,  at  a  price  named,  and  the  defendants 
verbally  accepted  it  at  that  price.  The  brokers  then  signed 
two  papers,  in  the  same  words,  as  follows :  "  New  York,  July 
10th,  1867.  Sold  for  Messrs.  Butler  &  Co.,  Boston,  to 
Messrs.  A.  A.  Thomson  &  Co.,  New  York,  seven  hundred 
and  five  (705)  packs  first  quality  Russia  sheet  iron,  to  arrive 
at  New  York,  at  twelve  and  three-quarter  (12f)  cents  per 
pound,  gold,  cash,  actual  tare.  Iron  due  about  Sept.  1,  '67. 
White  &  Hazzard,  Brokers."  Belo^  was  a  memorandum  of 
the  number  of  packs  of  each  of  eight  different  sizes,  num- 
bers or  marks.  One  of  these  papers,  so  signed,  was  delivered 
by  the  brokers  to  the  plaintiff  and  one  to  the  defendants. 
This  paper  was  the  only  written  contract  between  the  parties. 
The  Court  held  that  the  two  papers  did  not  constitute  a  writ, 
ten  contract  of  purchase  and  sale,  within  the  statute  of 
frauds  of  the  State  of  New  York,  and  found  for  the  defend- 
ants.    The  plaintiff  now  moves  for  a  new  trial. 

The  statute  of  New  York,  (2  H.  &,  136,  §  3,)  is  in  these 
words  :  "  Every  contract  for  the  sale  of  any  goods,  chattels  or 
things  in  action,  for  the  price  of  fifty  dollars  or  more,  shall  be 
void,  unless :  (1.)  A  note  or  memorandum  of  such  contract 
be  made  in  writing,  and  be  subscribed  by  the  parties  to  be 
charged  thereby ;  or,  (2.)  Unless  the  buyer  shall  accept  and 
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receive  part  of  such  goods,  or  the  evidences,  or  some  of  them, 
of  such  things  in  action ;  or,  (3.)  Unless  the  bnyer  shall  at 
the  time  pay  some  part  of  the  purchase  money."  The  8th 
section  of  the  same  title  provides,  that  ^^  every  instrument 
required  by  any  of  the  provisions  of  this  title  to  be  subscribed 
by  any  party,  may  be  subscribed  by  the  lawful  agent  of  such 
party." 

As  none  of  the  iron  was  accepted  and  received  by  the 
defendants,  and  none  of  the  purchase  money  of  it  was  paid 
by  the  defendants,  the  sole  question  is,  whether  a  note  or 
memorandum  in  writing  such  as  is  required  by  the  statute 
was  made  and  subscribed,  as  required.  If  not,  the  contract 
for  the  sale  was  void. 

The  paper  in  question  is  not  signed  by  the  defendants. 
It  is  signed  "  White  &  Razzard,  brokers,"  It  does  not  con- 
tain any  words  of  purchase,  nor  does  it  contain  the  words 
"agree,"  or  "agreement."  The  defendants  are  the  party 
sought  to  be  charged  by  the  contract  of  purchase  which  is  set 
up  in  the  declaration.  To  charge  them,  the  statute  requires 
tliat  a  written  note  or  memorandum  of  such  contract  of  pur- 
chase shall  have  been  made,  and  that  such  written  note  or 
memorandum  shall  have  been  subscribed  by  the  defendants. 
The  contract  of  purchase  by  the  defendants  is  distinct  from 
the  contract  of  sale  by  the  plaintiff.  The  plaintiff  might  very 
well  have  bound  himself  by  a  contract  of  sale,  in  writing,  and 
subscribed  as  required,  so  as  to  have  made  himself  liable 
thereon  to  the  defendants,  while  the  defendants  did  not  bind 
themselves  by  a  contract  of  purchase  in  writing,  and  sub- 
scribed as  required,  so  as  to  have  made  themselves  liable 
thereon  to  the  plaintiff.  Such  contracts,  binding  one  party  to 
do  a  certain  thing  and  leaving  the  other  party  free,  are  not  un- 
common. Although  the  agreement  of  sale  on  the  part  of  the 
plaintiff,  and  the  consideration  for  such  agreement,  may  be 
BufiSciently  stated  in  writing,  in  the  paper  in  question,  and  it 
may  be  suflSciently  subscribed  by  the  plaintiff  to  give  to  the 
defendants  a  right  of  action  against  the  plaintiff  for  a  breach 
of  such  agreement  of  sale,  it  by  no  means  follows  that  the 
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plaintiff  could  sncceBsfnlly  resist  such  action  on  the  ground 
that  he  had  no  right   of  action,  on    the  paper  in  question, 
against  the  defendants.     This  is  the  view  of  the  Court  of 
Appeals  of  New  York,  in  Justice  v.  I/ing^  (42  N.  Y.^  493.) 
The  written  instrument  cannot  be  aided  by  the  parol  evidence 
that  the  defendants  verbally  accepted  the  offer  made.    If, 
moreover,  it  were  even  to  be  conceded  that  the  defendants,  in 
judgment  of  law,  gave  to  the  brokers  authority  to  sign,  on 
behalf  of  the  defendants,  a  contract  of  purchase,  no  such  con- 
tract was  signed  by  the  brokers.    If  the  plaintiff  himself  had 
signed  two  papers,  in  the  language  of  those  signed  by  the 
brokers,  and  had  delivered  one  of  them  to  the  defendants,  and 
retained  one  himself,  the  paper  would  have  contained  only  a 
contract  by  the  plaintiff  to  sell,  and  would  not  have  contained 
any  contract  by  the  defendants  to  purchase,  on  which  this  suit 
could  have  been  maintained,  against  the  objection  now  made. 
Nor  would  it  have  made  any  difference  if  the  defendants,  as 
well  as  the  plaintiff,  had  signed  the  two  papers.    No  contract 
to  purchase  could  have  been  enforced  against  the  defendants  in 
the  face  of  such  objection.     The  case  would  not  have  been  one 
of  an  agreement  inUr  partes^  subscribed  by  both  of  the  con- 
tracting parties.     The  signature  of  the  defendants  could  not 
convert  into  an  agreement  inter  partes  what  was  not  such  by 
its  terms  and  on  its  face.     Where  both  parties  sign  an  agree- 
ment inter parteSj  a  promise,  or  covenant,  will  be  implied  by 
one  to  do,  or  perform,  that  which  is  stated  to  be  the  consider- 
ation  of  the   acts   expressly  undertaken  by  the  other.      A 
promise  is  not,  under  all  circumstances,  implied  from  the  fact 
that  a  promise  has  been  made  by  another  party,  to  which  that 
sought  to  be  implied  would  be  the  correlative,  and  so  the 
parties  placed  under  mutual  obligations  to  each  other.     In  the 
present  case,  there  was  no  transfer  of  property  to  the  defend- 
ants.    The  written  paper  is,  in  form,  unilateral,  and  contains 
no   contract   of  purchase,  enforceable  against  the  objection 
made.     It  is,  and  ought  to  be,  the  policy  of  the  Courts  not  to 
relax  further  the  principles  which  do  not  permit  a  written 
contract  to  be  explained  by  parol  testimony,  instead  of  seeking 
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to  take  out  of  the  statute  of  frauds  cases  which  are  within  ite 
letter.    {Orant  v.  Naylor^  4  Cranchy  221.) 

I  do  not  regard  the  decision  in  the  case  of  Salmon  FaUs 
Mf^g  Co.  V.  Ooddard,  (14  Howard,  446,)  as  in  conflict  with 
these  views.  There  the  suit  was  against  the  purchaser,  and 
the  written  memorandum  was  signed  by  the  purchaser,  and 
contained  the  word  *^  purchasers." 

It  results,  that  the  motion  for  a  new  trial  must  be  denied. 

Joseph  H.  Choate,  for  the  plaintiff. 
EdwcMrd  H.  Owen,  for  the  defendants. 


The  UNriBD  States  vs.  Joseph  Black  and  others. 

In  a  suit  brongbt  by  the  United  States  against  a  distiUer,  as  prindpal,  and  bis 
sureties,  on  a  bond  conditioned  that  the  principal  "  shall,  in  all  respects, 
faithfully  comply  with  all  the  proyisions  of  law  in  relation  to  the  duties  and 
business  of  distiUers,"  to  recover  the  balance  of  the  amount  of  an  assessment, 
and  the  amount  of  a  reassessment,  made  by  the  assessor  upon  the  principal, 
as  a  tax  due  by  him  as  a  distiller,  the  sureties  cannot  show  that  there  were 
errors  in  the  assessment  and  the  reassessment,  whereby  the  amounts  thereof 
were  made  too  large. 

The  only  remedy  of  the  sureties  is  to  pay  the  amount  under  constraint^  and  k^ 
peal  to  the  Commissioner  of  lotemal  Revenue,  and,  if  the  appeal  is  denied, 
briog  a  suit  against  the  collector  to  recover  the  amount  unjustly  exacted. 

Such  an  assessment,  if  too  small,  is  not  rendered  invalid  by  the  (act  that  the 
assessor,  under  §  20  of  the  internal  revenue  Act  of  June  80th,  1S64,  as 
amended  by  §  9  of  the  Act  of  July  18th,  1866,  (14  U.  8,  Stat,  at  Large,  108,) 
afterwards  makes  an  assessment  of  the  additional  tax  for  which  the  distiller  is 
liable. 

Such  assessment  of  such  additional  tax  may  be  made  by  the  assessor,  solely  be- 
cause he  determines  that  an  error  was  made  by  him  or  his  predecessor  in  the 
first  assessment,  as  well  as  because  he  determines  that  an  error  was  made  by 
the  distiller  in  his  returns. 

The  assessor  derives  his  authority  to  assess  such  additional  tax,  not  from  the 
fact  that  an  error  existed,  but  from  his  determination  on  the   uestion  of  error. 
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A  distiller  is  liable  to  pay  an  assessed  tax,  although  it  is  not  shown  adSrmativiBly 
by  the  Govemroent,  in  an  action  npon  his  bond,  that  the  sarvey  required  by 
the  10th  section  of  the  Act  of  July  20th,  1868,  (16  Z7.  S.  Stat,  at  Large,  129,) 
has  been  made,  and  a  copy  of  it  been  serred  upon  him,  and  although  it  is  not 
shown  that  a  demand  for  the  payment  of  such  tax  has  been  made  upon  him. 

(Before  Shifican,  J.,  Southern  District  of  New  York,  April  2d,  1874.) 

Shipman  J.    This  action  was,  bj  written  stipulation  of 
the  parties,  tried  by  the  Court,  a  jury  having  been  waived. 
All  the  material  facts  are  as  follows  :  Joseph  Black  was  a  dis- 
tiller in  the  city  of  New  York,  from  October,  1868,  to  Feb- 
ruary, 1869.     On  October  Ist,  1868,  said  Black,  as  principal, 
with  the  other  defendants,  Miner  and  Groh,  as  sureties,  ex- 
ecuted a  bond  to  the  United  States,  in  the  penal  sum  of 
$27,000,  conditioned  that  said  Black  ^^  shall,  in  all  respects, 
faithfully  comply  with  all  the  provisions  of  law  in  relation  to 
the  duties  and  business  of  distillers."     Said  bond  was  ap- 
proved by  the  proper  officer.     Said  Black  made  the  returns 
required  by  statute,  for  each  of  said  months,  to  the  assessor  of 
his  district,  Homer  Franklin.     Said  assessor  made  an  assess- 
ment for  each  of  said  months,  and  returned  to  the  proper  col- 
lector duly  certified  lists  containing  said  assessments,  which 
were  as  follows :  For  October,  1868,  $3,175  50 ;  for  Novem- 
ber, 1868,  $2,228  50;  for  December,  1868,  $1,123  00;  and 
for  January,  1869,  $868  50 ;  making  a  total  of  $7,390  50. 
Upon  these  assessments  said  Black  paid,  prior  to  January 
28th,  1869,  for  October,  1868,  $1,936  50 ;  for  November, 
1868,  $2,223  50 ;  and  for  December,  1868,  $1,123  00  ;  making 
a  total  of  $5,283  00,  and  leaving  due  the  sum  of  $2,107  50. 
In  June,  i  870,  Mr.  A.  P.  Ketcham,  the  successor  of  Assessor 
Franklin,  made,  by  direction  of  the  Commissioner. of  Internal 
Bevenue,  a  supplementary  assessment,  or  reassessment,  upon 
said  Black,  for  each  of  said  months,  and  forwarded  a  duly 
certified  list  containing  said  reassessment  to  the  proper  col- 
lector, in  conformity  with  the  statute.     The  total  amount 
added  to  the  original  assessment  by  this  reassessment  was  the 
sum  of  $11,004  10.    The  increase  for  the  month  of  October 
was  $4,330  70,  for  the  month  of  November,  $2,354  20,  and 
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for  the  month  of  December,  $4,367  50 ;  and  the  diminution 
for  the  month  of  January  was  $48  30.    The  errors  which  Mr- 
Ketcham  and  the  Commissioner  ascertained,  or  thought  thej 
ascertained,  to  have  existed  in  the  original  assessment,  were 
threefold :  Ist.  That  said  Black  should  have  been  assessed  for 
a  greater  number  of  working  days  in  the  aggregate.     2d. 
That  the  per  diem  tax,  for  the  last  eight  days  in  October,  should 
have  been  assessed  at  $58  00,  instead  of  $48  00.    3d.  That 
the  per  diem  tax,  for  November  and  Deoember,  should  hare 
been  assessed  at  $58  00,  instead  of  $32  00,  and  the  estimate  of 
producing  capacity  should  have  been  increased  in  like  propor- 
tion.    In  June,  1870,  when  this  reassessment  was  made,  said 
Black  had  left  the  city  of  New  York,  has  never  since  re- 
turned, and  his  place  of  residence  is  unknown  to  the  plaintiff 
and  to  the  sureties.    No  demand  was  ever  made  upon  him 
for  the  payment  of  the  tax  assessed  by  Mr.  Ketcham,  and  he 
was  not  served  with  process  in  this  suit.    No  demand  was 
made  upon  the  sureties  for  the  payment  of  any  taxes,  except 
the  demand  implied  by  the  service  of  process.   Neither  Black 
nor  the  sureties  have  ever  paid  any  portion  of  the  reassessed 
tax«  or  of  the  $2,107  50  due  upon  the  original  assessment. 
This  suit  is  brought  upon  the  bond,  against  the  sureties,  to 
recover  from  them  the  amount  of  taxes  due  from  Black. 

Upon  the  trial  of  the  cause,  evidence  was  offered  by  the 
defendants  to  show  that,  in  the  original  assessment  for  the 
month  of  October,  1868,  Black  was  assessed  for  too  many 
•working  days,  and  that  the  amounts  added  by  Mr.  Ketcham 
to  the  original  assessments  were  entirely  erroneous.  No  evi- 
dence was  offered  in  regard  to  the  distiller's  retarnp,  but, 
from  an  examination  of  all  the  other  papers,  I  am  of  opinion 
that  the  assessment  of  Mr.  Franklin  was  probably  in  accord- 
ance with  the  returns.  The  evidence  of  the  defendants,  in 
regard  to  the  errors  in  the  two  assessments,  was  objected  to 
by  the  Government,  but  was  received  subject  to  the  objection. 
All  the  questions  have  now  been  elaborately  argued,  both  as 
to  the  admissibility  of  the  evidence,  and  as  to  the  questions 
of  fact  and  law  involved  in  the  case.    Inasmuch  as  all  the 
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evidence  was  heard  by  me,  and,  in  the  event  of  a  new  trial,  it 
might  be  difficult  to  reobtain  the  attendance  of  the  witnesses, 
I  have  deemed  it  advisable  to  pass  specifically  upon  the 
questions  of  fact. 

1st.  In  regard  to  the  assessment  of  Mr.  Franklin  for  the 
month  of  October,  1868,  some  testimony  was  presented  by  the 
defendants,  tending  to  show  that  too  many  working  days  were 
assessed  by  Franklin  daring  this  month.  It  is  possible  that 
such  was  the  case,  but,  in  view  of  the  fact  that  the  assessment 
was  probably  based  upon  the  return  of  Black,  and  apparently 
acquiesced  in  by  him,  and  that  the  evidence  of  a  suspension  for 
a  longer  time  than  that  allowed  is  not  very  satisfactory,  I 
prefer  to  let  the  Franklin  assessment  for  this  month  stand 
without  diminution. 

The  only  other  attack  made  by  the  defendants  upon  the 
amount  of  the  Franklin  assessments,  is  for  the  month  of 
January,  1869.  The  Ketcham  assessment  for  this  month  is 
$48  30  less  than  that  made  by  Franklin,  the  chief  difference 
being  that  Franklin  assessed  for  two  more  working  days. 
No  facts  have  been  detailed  in  the  testimony,  to  aid  either 
assessment  in  respect  to  this  item.  I,  therefore,  give  the 
preference  to  the  earlier  assessment,  as  the  more  reliable  one. 

2d.  In  regard  to  the  additions  to  the  tax  made  by  the 
assessment  of  Mr.  Ketcham,  I  find  as  follows:  Mr.  Franklin 
assessed  for  18  days,  and  Mr.  Ketcham  for  24  days,  in  the 
month  of  October.  Said  Black  suspended  work  on  October 
23d,  in  consequence  of  an  accident  to  the  still,  of  which* 
su&pension  he  gave  due  written  notice  to  the  proper  assistant 
assessor,  who  duly  reported  the  same  to  the  assessor,  who 
locked  and  fastened  the  still  in  accordance  with  the  require- 
ments of  the  statute,  but  neglected  to  report  the  suspension 
to  the  Commissioner  of  Internal  Revenue.  The  still  was 
locked,  and  all  work  suspended,  until  about  the  1st  of 
November,  and  was  not  in  operation  more  than  eighteen  days 
during  the  month  of  October.  The  first  survey  of  the 
distillery  taken  in  October,  duly  made  and  deposited  in  the 
office  of  the  Commissioner,  indicated  ajper  diem  tax  of  $48  00. 
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Prior  to  the  last  eight  days  in  October,  a  new  survey  "was 
taken  of  the  intended  capacity  of  the  distillery,  by  which 
survey  new  tubs  were  added,  sufficient  to  raise  the  per  diem 
tax  to  $58  00,  but  the  new  tubs  were  never  put  in  use.    The 
assessor,  knowing   that  the  capacity  had  not  been  actually 
increased,  aud  that  no  change  had  been  made,  assessed  under 
the  original  survey,  for  the  month  of  October.    The  new 
survey  was  forwarded  to  the  Commissioner,  but  the  fact  that 
these  tubs  were  not  used  was  not  communicated  to  him. 
On  the  Ist  of  November,  Black  notified  the  proper  officer 
that  he  desired  to  diminish  the  capacity  of  his  distillery  one- 
third  from   the  previous  actual  capacity,  and  requested  the 
assessor  to  make  such  reduction  and  seal  up  the  tubs,  which 
was  accordingly  done,  and  the  proper  number  of  tubs  was 
actually  closed  and  sealed  up  by  the  assessor.    These  tubs 
remained  sealed   until  Black  stopped   work  entirely.    The 
assessor  did  not  inform  the  Commissioner  of  this  reduction 
until  December  21st.    Mr.  Ketcham  assessed  for  the  months 
of  November  and  December  at  the  capacity  indicated  by  the 
second  survey.     The  producing  capacity  was,  after  November 
Ist,  in  fact  reduced  one-third  from  the  capacity  stated  in  the 
first  survey. 

Under  the  principles  laid  down  in  Daniels  v.  TarhoXy  (9 
JBlatchf.  C,  O.  H.j  176,)  I  find  that  the  additional  tax  imposed 
by  Mr.  Ketcham  for  the  months  of  October,  November,  and 
December  was  in  excess  of  the  sum  actually  due,  and  that,  at 
•the  time  of  said  reassessment,  the  amount  which  ought  to  have 
been  assessed  against  Black  was  only  the  sum  of  $2,107  50, 
being  the  unpaid  amount  of  the  Franklin  assessments. 

But,  the  main  question  of  law  in  the  case  is,  whether  this 
evidence  is  admissible — whether  the  incorrectness  of  the  assess- 
ment is  a  valid  defence  in  an  action  upon  a  distiller's  bond, 
or  whether  the  defendants'  sole  remedy  is  to  pay  under  con- 
straint, appeal  to  the  Commissioner  of  Internal  Revenue,  and, 
if  the  appeal  is  denied,  bring  a  suit  to  recover  the  money  un- 
justly exacted.  In  order  to  answer  this  question,  it  is  neces- 
sary to  consider  the  character  and  object  of  the  portions  of  the 
internal  revenue  laws  relating  to  distillers,  the  duties  imposed 
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upon  the  distiller,  and  the  position  and  obligation  of  the  sure- 
ties upon  his  bund. 

The  sections  of  the  revenue  laws  relating  to  distillers, 
which  were  in  force  in  the  year  1868,  contained  complex  and 
minute  provisions,  in  all  of  which  the  twofold  object  of  that 
portion  of  the  revenue  Acts  was  manifest,  viz.,  to  prevent 
evasion  and  fraud  on  the  part  of  the  distiller,  and  to  enforce 
prompt  and  certain  payment  of  the  tax.  Experience  had 
apparently  proved  that  the  temptations  to  fraud  were  great, 
and  that  all  conceivable  precautions  must  be  taken  to  prevent 
it.  The  statutes  were  passed  at  a  time  when  the  exigencies 
of  the  Government  demanded  prompt  payment  of  all  its  rev- 
enues, and  Congress  apparently  looked  with  no  leniency  upon 
the  distiller.  It  was  provided,  that,  before  commencing  busi- 
ness, he  should  give  a  satisfactory  bond,  with  the  condition 
that  he  should,  in  all  respects,  faithfully  comply  with  all  the 
provisions  of  law  in  relation  to  the  duties  and  business  of  distil- 
lers ;  that  the  United  States  should  have  a  first  lien  upon  the 
distillery,  for  the  payment  of  taxes ;  that,  at  least  monthly  re- 
turns should  be  made  to  the  assessor;  and  that  the  taxes 
should  be  due  and  payable  on  the  last  day  of  each  month. 
The  statutes  also  provide  that  collection  of  the  tax  may  be 
made  by  distraint ;  that  no  suit  for  the  purpose  of  restraining 
the  assessment  or  collection  of  the  tax  can  be  maintained  in  any 
Court,  (Act  of  March  2rf,  1867,  §  10,  14  D".  8.  Stat,  at  La/rge, 
475 ;)  and  that  no  suit  can  be  maintained  in  any  Court  for  the 
recovery  of  any  tax,  until  appeal  has  been  made  to  the  Com- 
missioner of  Internal  Revenue,  {Act  of  July  13^A,  1866,  §  19, 
14  U.  S.  Stout,  at  ZargCy  152.)  The  action  brought  to  recover 
the  tax  from  the  collector,  after  its  payment,  seems  to  be  the 
only  mode  in  which  the  amount  of  the  tax  can  be  determined 
by  any  Court.  By  the  provision  that  no  suit  can  be  main- 
tained for  the  purpose  of  restraining  either  the  assessment  or 
the  collection  of  the  tax,  the  statute  has,  in  fact,  provided  that 
payment  must  be  made  at  all  events,  whether  the  tax  was 
justly  or  unjustly  levied,  and  that  redress  for  an  unjust  exac- 
tion must  be  sought  subsequently.      The   distiller  is  thus 
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obliged  to  pay  his  taxes  as  they  are  assessed  and  when  they 
mature.  If  he  neglects  to  pay,  payment  can  be  enforced  by 
distraint,  in  which  event  his  remedy  is  to  pay  the  tax  and  ap- 
peal to  the  Commissioner.  If  the  appeal  is  denied,  he  can 
then  resort  to  the  Courts  to  obtain  repayment.  When  the 
Government  seeks  to  enforce  payment  by  a  suit  upon  the 
bond,  the  same  reasons  of  public  policy  exist  for  regarding 
the  assessment  as,  for  the  time  being,  and  for  the  purposes  of 
that  suit,  conclusive.  It  is  not  regarded  as  conclusive  be- 
cause its  correctness  cannot  be  inquired  into  any  where  or  at 
any  time,  but  because  the  Legislature  hfus  prohibited  its  cor- 
rectness from  being  inquired  into  until  after  payment  has 
been  made.  The  assessment  is  conclusive  for  the  purpose  of 
collecting  the  tax.  ( United  States  v.  Hodson^  14  Int.  JRev. 
Record,  100.) 

Again,  the  duties  of  the  assessor  are,  in  their  nature, 
judicial.  The  assessment  has  been  determined  by  an  exercise 
of  powers  to  a  certain  extent  judicial  in  their  character.  It  is 
not  meant  that  the  assessment  is  a  judgment  against  the  dis- 
tiller, because,  as  has  been  said,  the  tax-payer  has  a  remedy, 
by  bringing  a  suit  in  his  own  behalf,  in  which  suit  the  assess- 
ment is  not  conclusive,  and  all  the  questions  of  fact  involved 
are  open  to  adjudication,  upon  evidence  presented  to  the  Court. 
But,  the  judicial  nature  of  the  assessor's  acts  is  an  additional 
reason  for  construing  the  statute  in  accordance  with  its  evi- 
dent intent  and  purposes.  That  the  distiller  is  bound  by  the 
assessment  until  a  suit  is  brought  in  his  own  behalf  for  its  re- 
covery, after  payment,  is  held  in  United  States  v.  Hodson^ 
(14  Int.  Rev,  Record^  100,)  a  decision  concurred  in  by  Mr. 
Justice  Davis,  where  it  is  said :  "  That "  (i.  «.,  the  suit  of  the 
distiller)  "  is  the  only  mode  provided  by  law  for  correcting  or 
testing  the  legality  of  tlie  assessment,  and  the  decision  of  the 
assessor,  fixing  the  amount  of  the  tax,  when  brought  under 
consideration  in  any  other  way,  is  conclusive." 

But,  it  is  said,  that  while  this  may  be  true  in  regard  to  the 
distiller,  the  sureties  stand  in  a  diiierent  position ;  and  that 
the  law  has  ever  regarded  guarantors  with  peculiar  favor,  and 
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has  ever  been  rigorous  towards  the  party  who  was  endeavoring 
to  enforce  payment  from  a  surety.  What,  then,  is  the  posi- 
tion, and  what  are  the  obligations,  of  the  sureties,  under  this 
bond  ?  The  condition  of  the  bond  is,  that  the  principal  shall, 
in  all  respects,  comply  with  the  law  relating  to  his  business. 
The  law  relating  to  the  business  of  a  distiller  compels  him  to 
pay  the  assessed  taxes  at  the  end  of  each  month.  Upon  fail- 
ure of  payment,  the  condition  of  the  bond  is  broken,  and  the 
only  question  is  one  of  damages.  If  the  conclusions  hereto- 
fore reached  are  correct,  the  measure,  and  the  only  measure, 
of  damages  must  be  the  assessment,  for,  until  payment  is 
made,  the  assessment' is  unalterable,  and  is  conclusive. 

It  is  true,  that  the  common  law  has  ever  been  lenient  to- 
wards guarantors,  or  sureties,  but  the  leniency  of  the  common 
law  is,  in  this  case,  controlled  by  the  intent  of  the  statutes 
which  we  are  considering.  That  intent  was,  as  has  been  seen, 
to  enforce  prompt  payment  of  the  assessed  taxes,  and,  for  that 
purpose,  to  make  the  assessment  conclusive  for  the  time  being. 
It  is  as  important  for  the  Government  to  receive  payment 
promptly  from  the  sureties  as  from  the  principal. 

It  is  also  true,  that  sureties  have  been  permitted  to  inter- 
pose defences  which  were  not  open  to  their  principals ;  but,  in 
general,  these  defences  relate  to  matter  affecting  the  rights  of 
the  surety  alone,  and  not  affecting  the  pecuniary  rights  of  the 
principal,  as  where  the  conduct  of  the  creditor  towards  the 
principal  has  been  such  as  would  tend  to  the  injury  of  the 
surety.  But,  the  defence  here  is,  that  the  principal  is  not  in- 
debted. It  is  not,  that,  although  the  principal  may  be  liable, 
the  sureties  are  not  indebted  by  reason  of  the  conduct  of  the 
Government,  which  renders  payment  by  them  unjust ;  but  is 
simply  a  claim  that  the  conditions  of  the  bond  have  been  fully 
performed.  As  has  been  seen,  the  claim  is  unfounded,  for, 
only  payment  of  the  assessed  taxes  can  be  a  compliance  with 
the  requirements  of  the  statute  or  of  the  bond.  In  case  ot 
non-payment  by  the  distiller,  the  surety  stands  precisely  in 
the  position  of  his  principal.    The  duty  of  the  surety  is  to  pay 

the  tax  under  such  constraint  that   the   payment  cannot  be 
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deemed  a  yolnntary  one,  and  appeal  to  the  CJommissioner.  If 
the  appeal  is  not  successful,  his  remedy  is  by  suit  in  bis  own 
name.  Had  the  sureties  pursued  this  course,  I  tbink  they 
would  have  been  entitled  to  recover  tlie  entire  sum  paid  upon 
Mr.  Ketcbam's  assessment.  I  do  not  tbink  that  they  are  pre- 
cluded from  adopting  such  a  course  now. 

I  am,  therefore,  constrained  to  decide,  that  the  evidence 
offered  by  the  sureties  is  inadmissible  here,  but  must  be  re- 
served for  another  suit. 

It  is  claimed  by  the  sureties  that  no  taxes  have  ever  been 
duly  assessed  against  Black,  and,  therefore,  no  recovery  can 
be  had  against  them.  Their  propositions  are  threefold  :  let. 
That  the  Franklin  assessment  is  void,  inasmuch  as  there  can- 
not be  two  valid  assessments  for  the  same  tax  ;  and  that  the 
Government,  by  ordering  a  new  assessment,  has  asserted  the 
incorrectness  of  the  Franklin  assessment,  and,  therefore,  should 
not  be  permitted  to  claim  that  it  is  valid  in  any  particular. 
The  fallacy  of  the  argument  consists  in  the  assumption  that, 
because  one  assessment  is  not  large  enough,  it  is,  therefore, 
void.  There  is  no  invalidity  in  such  an  assessment ;  and  the 
reassessment  is  not  to  take  its  place,  but  simply  to  supple- 
ment and  add  to  it.  The  assessor,  in  making  his  reassess- 
ment, is  to  ascertain  '^  the  amounts  for  which  such  persons 
may  be  liable,  over  and  above  the  amount  for  which  they  may 
have  been  or  shall  be  assessed,  upon  any  return  or  returns 
made  as  aforesaid."  In  this  case,  Mr.  Ketcbam's  assessment 
was  for  the  excess  of  taxes  which  he  supposed  Mr.  Black  was 
liable  to  pay,  over  and  above  the  amount  assessed  by  Mr. 
Franklin.  The  original  assessment  is  not  made  invalid  or 
inoperative  by  the  additional  assessment. 

2d.  That  an  assessor  has  no  authority,  under  the  20th 
section  of  the  Act  of  June  30th,  1864,  as  amended  by  the  9th 
flection  of  the  Act  of  July  13th,  1866,  (14  U.  S.  Stat,  at 
Zargey  103,)  to  make  a  reassessment  in  order  to  correct  any 
errors,  omissions  or  undervaluations  of  his  own,  or  of  his 
predecessor.  The  proposition  assumes  that  the  original  errors, 
if  any  there  were,  existed  simply  in  the  assessor's  list,  or 
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statements,  and  not  in  the  distiller's  returns.  Had  the  errors 
in  the  Franklin  assessment,  which  were  supposed  by  his  suc- 
cessor to  exist,  actually  existed,  such  errors  would,  undoubted- 
ly, have  been  the  result  of  corresponding  errors  in  the  dis- 
tiller's return,  for  there  can  be  little  doubt  that  Mr.  Frank- 
lin's assessment  was  in  harmony  with  the  returns. 

But,  the  question  made  by  the  sureties  has  been  fully 
considered  at  the  present  term  of  this  Court,  in  the  case  of 
Barker  v.  White^  {ante^  p,  445,)  where  the  errors  were  those 
of  the  assessor  alone,  and  not  of  the  distiller.  In  the  opinion 
given  in  that  case  it  is  held,  that  the  power  of  the  assessor  to 
make  a  su]xplementary  list  and  assessment,  is  not  limited  to 
cases  where  the  distiller's  returns  are  erroneous,  but  that  he  is 
authorized  to  make  a  supplementary  assessment,  within  the 
time  specified  in  the  statute,  whenever  it  has  been  ascertained 
by  him  that  the  original  assessment  is  erroneous  from  any 
cause,  whether  from  his  own  mistake  or  from  that  of  the  dis- 
tiller. It  is  further  held,  that  the  reassessment  is  not  pre- 
sumed to  be  correct,  until  the  existence  of  the  jurisdictional 
fact  necessary  to  enable  the  assessor  to  make  a  new  assess- 
ment has  been  affirmatively  proved,  viz.,  the  determination 
or  decision  of  the  assessor  that  a  mistake  had  been  made  in 
the  original  assessment.  In  this  case,  the  existence  of  this 
fact,  from  which  Mr.  Ketcham  derived  his  power  to  make  a 
supplementary  assessment,  was  affirmatively  shown.  It  is 
true  that,  in  the  opinion  of  this  Court,  Mr.  Ketcham's  decis* 
ion  was  incorrect ;  but  he  derived  his  authority  to  reassess 
not  from  the  fact  that  an  error  existed,  but  from  his  determi-^ 
nation  or  adjudication  upon  the  question  of  error. 

8d.  That  the  distiller  is  not  liable  for  any  tax,  unless  the 
survey  required  by  the  lOth  section  of  the  Act  of  July  20th, 
1868,  (15  U.  S.  Stat,  at  Large,  129,)  has  been  made,  and  a 
copy  of  it  has  been  served  upon  the  distiller ;  and  that  there 
is  no  proof  that  this  was  done.  The  defendants  cite  the  case 
of  Peabody  v.  Stark,  (16  Wallace,  240,)  which  was  an  action 
by  a  distiller  a^inst  a  collector  of  internal  revenue,  to  re- 
cover a  tax  paid  by  the  plaintiff,  upon  the  ground  that  it  was 
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illegal.  The  tax  complained  of  as  illegal  was  a  reassefiement 
upon  the  plaintff  as  a  distiller,  in  which  he  was  assessed  to 
the  amount  of  80  per  cent  of  the  producing  capacity  of  his 
distillery,  although  he  had  not  made  that  amount  of  spirits, 
and  notwithstanding  the  fact  that  no  copy  of  the  survey  of 
his  distillery,  fixing  its  producing  capacity,  had  ever  been 
filed  with  him  or  delivered  to  him.  The  Court  held,  that  the 
distiller  does  not  become  liable,  under  the  80  per  cent,  clause, 
until  a  copy  of  the  survey  has  been  delivered  to  him,  and 
that,  having  shown  affirmatively  that  no  copy  was  left 
with  him,  he  was  entitled  to  recover.  But  the  (3ourt  did  not 
decide  that,  in  an  action  upon  a  bond,  it  was  necessary  for  the 
Government,  in  making  their  pri?na  fdcie  case,  to  prove 
affirmatively  the  performance  of  all  the  acts,  other  than  those 
conferring  jurisdiction  upon  the  assessor,  required  by  the 
statute  prior  to  the  making  of  the  assessment.  In  this  case, 
no  evidence  was  offered  by  the  defendants,  in  regard  to  the 
delivery  of  the  survey  to  the  distiller.  As  the  case  stands, 
it  will  be  presumed  that  the  duties  imposed  by  the  statute 
upon  public  officers  were  properly  performed. 

It  is  also  claimed  by  the  sureties  that  Black  is  not  liable 
for  the  reassessed  tax,  because  demand  of  payment  was  never 
made  upon  him.  The  distiller's  taxes  are  due  and  payable  on 
the  last  day  of  each  month.  {Act  of  July  ISth,  1866,  §  11, 
14  IT.  S.  Stat,  at  Large^  160.)  No  notice  is  necessary,  to  the 
distiller,  unless  a  penalty  is  added,  which  penalty  is  not 
sought  to  be  enforced  in  this  suit.  By  the  9th  section  of  the 
same  act,  {p.  104,)  it  is  provided,  that  all  provisions  of  law 
for  the  assessment  or  collection  of  any  tax  "  shall  be  held  to 
apply,  as  far  as  may  be  necessary,  to  the  proceedings  herein 
authorized  and  directed  "  in  regard  to  reassessments.  The 
taxes  due  upon  the  supplementary  list  or  reassessment  are, 
therefore,  due  at  the  expiration  of  the  month  when  the  certi- 
fied list  is  returned  to  the  collector. 

The  result  is,  that  the  evidence  offered  by  the  defendants 
is  inadmissible  in  this  action,  and  that  the  sureties  are  legally 
liable  to  pay  the  amount  unpaid  upon  the  two  assessments, 
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and  to  seek  their  remedy  for  any  anioant  improperly  assessed, 
by  an  independent  suit,  if  an  appeal  to  the  Commissioner 
shall  fail  to  give  relief. 

Let  judgment  be  entered  for  the  plaintiff,  for  $13,111  60, 
and  interest  from  the  commencement  of  this  suit. 

Edmund  H.  Smithy  {Aasistant  District  Attorney^)  for  the 
United  States. 

Samuel  G.  JeUiffe  and  E.  Luther  HamiUtony  for  the  de- 
fendants. 
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The  Union  Paper  Bag  Machine  Company  and  others 

George  L.  Newell  and  George  H.  Mall  art.    In  Equity. 

In  a  suit  in  equity  for  the  infringement  of  letters  patent,  the  answer  did  not 
state  the  name  or  residence  of  any  person  alleged  to  hare  had  prior  knowl- 
edge of  the  patented  inrention,  or  set  up  a  defence  of  the  abandonment  of  the 
inyention  to  the  public  by  the  inrentor.  although  it  averred  generally  prior 
knowledge  and  use  of  the  invention.  The  plaintiff  took  proofs  for  final  hear- 
ing, and  rested  his  case.  The  defendant  took  no  proofe.  The  Court  then 
granted  a  preliminary  injunction  in  the  suit,  restraining  the  infringement 
of  one  of  the  claims  of  the  patent.  Afterwards,  and  after  the  time  for 
taking  proofs  had  expired,  the  defendant,  without  having  obtaioed  leave  to 
amend  his  answer,  or  an  extension  of  the  time  for  taking  proofs,  applied  to 
the  Court  to  dissolve  the  injunction,  on  affidavits  setting  out  matters  intended 
to  show  that  the  invention  covered  by  said  first  claim  wi^,  with  the  consent 
and  allowance  of  the  inventor,  in  public  use,  at  a  place  named,  for  more  than 
two  years  before  the  patent  was  applied  for,  and  that  the  invention  was  pre- 
viously known  by  persons  named:  Hdd,  that,  inasmuch  as  such  defences 
could  not  be  availed  of  by  the  defendant  in  the  taking  of  proofs  for  final  hear- 
ing, they  could  not  be  availed  of  to  dissolve  the  injunction. 

(Before  Blatohford,  J.,  Southern  District  of  New  York,  April  8d,  1874.) 

BLATOHFoto,  J.    By  the  61st  section  of  the  Act  of  Jnly 
8th,  1870,  (16  U.  S.  Stat,  at  Large,  208,)  it  is  provided,  that,  in 
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a  suit  in  equity  for  relief  against  an  alleged  infringement  of 
letters  patent,  certain  specified  defences  may  be  pleaded,  and 
proofs  of  the  same  may  be  given  upon  certain  specified  notioe 
in  tbe  answer  of  the  defendant,  and  with  a  certain  specified 
effect.  Among  the  defences  specified  in  tbe  section  are,  that 
the  patentee  *^  was  not  the  original  and  first  inventor  or  dis- 
coverer of  any  material  and  substantial  part  of  the  thing 
patented,"  and  "  that  it  had  been  in  public  use  or  on  sale  in 
this  country,  for  more  than  two  years  before  his  application 
for  a  patent,  or  had  been  abandoned  to  the  public."  As  to 
notice  in  the  answer,  the  section  requires,  that,  in  giving  such 
notice  as  to  proof  of  previous  invention,  knowledge  or  use  of 
the  thing  patented,  the  defendant  shall  state  in  the  answer 
^^  the  names  and  residences  of  the  persons  alleged  to  have  in- 
vented, or  to  have  had  the  prior  knowledge  of,  the  thing 
patented,  and  where  and  by  whom  it  had  been  used."  As  to 
the  eflfect  specified,  the  section  provides,  that,  "  if  any  one  or 
more  of  the  special  matters  alleged  shall  be  found  for  the  de- 
fendant, judgment  shall  be  rendered  for  him,  with  costs," 

This  is  a  suit  in  equity  for  relief  against  an  alleged  in- 
fringement by  {he  defendants  of  letters  patent  of  the  United 
States,  granted  to  Benjamin  S.  Binney,  aAsignee  of  E.  W. 
Goodale,  as  inventor,  September  12th,  1865,  for  a  "  machine 
for  making  paper  bags."  The  bill  was  filed  May  13th,  1873. 
The  answer  was  filed  July  7th,  1873.  The  replication  was 
filed  August  25th,  1873.  The  plaintifi^  commenced  taking 
proofs  for  final  hearing,  by  the  examination  of  witnesses 
orally,  before  an  examiner,  under  the  67th  rule  in  equity,  as 
amended,  and  by  the  putting  in  of  documentary  proof,  on  the 
23d  of  October,  1873.  The  plaintiff  rested  his  case  on  the 
6th  of  N"ovember,  1873.  The  defendants,  so  far  as  appears, 
have  taken  no  proofs  for  final  hearing.  On  the  26th  of 
November,  1873,  this  Court,  after  a  full  hearing  of  both  par- 
ties, granted  a  preliminary  injunction  restraining  the  defend- 
ants from  infringing  the  patent,  by  using  the  invention  de- 
scribed and  claimed  in  the  first  claim  thereof,  {antey  p,  879.) 

The  answer  of  the  defendants  sets  up,  in  general  terms,  a 
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denial  that  E.  W.  Goodale  was  the  original  and  first  inventor 
of  what  is  claimed  in  the  patent,  or  of  anj  substantial  or 
material  part  thereof,  and  a  denial  ^^  that  the  same  was  not 
known  or  used  before,  or  that  it  was  not,  at  the  time  of  the 
application  for  letters  patent,  *  *  in  public  use  or  on  sale," 
and  avers,  in  general  terms,  "  that  the  said  alleged  invention 
and  improvements  contained  in  said  letters  patent  were  in 
public  use  and  on  sale  for  more  than  two  years  prior  to  the 
date  of  the  aforesaid  application  for  letters  patent  therefor,  or 
of  any  invention  of  the  same  by  and  on  the  part  of  said  E.  W. 
Goodale."  But  the  answer  does  not  state  the  name  or  resi- 
dence of  any  person  whom  it  alleges  to  have  previously  in- 
vented, or  to  have  had  prior  knowledge  of,  the  thing  patented, 
nor  does  it  state  where  or  by  whom  the  thing  patented  had 
been  previously  used.  Nor  does  it  set  up  any  defence  of  the 
abandonment  of  the  invention  to  the  public  by  E.  W".  Good- 
ale,  as  inventor.  Under  this  state  of  facts,  the  defendants  not 
having  obtained  any  leave  to  amend  their  answer,  or  any  ex- 
tension of  the  time  for  taking  proofs,  which  has  expired  by 
the  lapse  of  time,  now  apply  to  the  Court,  on  affidavits,  to 
dissolve  the  injunction  referred  to.  The  affidavits  seem  to  be 
intended,  so  far  as  they  relate  to  defences  authorized  by  the 
61st  section,  to  raise  the  defence  that  the  invention  covered 
by  the  first  claim  of  the  patent  was,  with  the  consent  and 
allowance  of  E.  W,  Goodale,  in  public  use  at  Clinton,  in  Mas- 
sachusetts, for  more  than  two  years  before  the  application  for 
the  patent  was  made,  and,  perhaps,  the  defence  that  E.  W. 
Goodale  was  not  the  original  and  first  inventor  or  discoverer 
of  what  is  covered  by  the  first  claim  of  the  patent.  The 
plaintifi^  takes  the  objection,  as  a  bar  to  the  hearing  of  the 
application,  so  far  as  it  rests  on  said  defences,  that,  inasmuch 
as  the  defences  attempted  to  be  set  up  in  the  affidavits  could 
not  be  availed  of  by  the  defendants  in  the  taking  of  proofs 
for  final  hearing,  both  because  the  proofs  are  closed  and  the 
case  is  ready  for  final  hearing,  and  because,  also,  the  defend- 
ants have  laid  no  foundation,  in  their  answer,  for  putting  in 
any  proof  to  sustain  such  defences,  such  defences  cannot  be 


.552  SOUTHERN  DISTRICT  OF  NEW  TORK, 

The  Rnmford  Chemical  Worfo  9.  Hecker. 

•  ■ 

availed  of  to  dissolve  the  injunction  granted.  This  objection 
must  prevail.  No  ground  is  shown,  in  any  other  respect,  for 
dissolving  the  injunction. 

In  order  to  avoid  any  implication  that  the  defences  sought 
to  be  set  up  in  the  afMavits,  as  defences  under  the  61st  sec- 
tion, would,  on  the  papers  put  in  on  both  sides  on  the  applica- 
tion, be  regarded  as  made  out  to  such  an  extent  at  least  as  to 
warrant  the  dissolving  of  the  injunction,  or  to  have  required 
the  withholding  of  the  injunction  when  originally  granted,  it 
is  proper  to  say  that  an  examination  of  such  papers  has  led 
me  to  the  conclusion,  that  no  such  result  would  follow  from  a 
consideration  of  the  facts  established  by  such  papers. 

The  motion  to  dissolve  the  injunction  is  denied. 

Mar<yu8  P.  Norton^  for  the  motion. 
George  narding^  opposed. 


The  Bumfobd  Chemical  Works 
John  Heceeb  and  George  V.  Heoeeb.    In  EQumr. 

In  a  suit  in  equity,  in  this  Ck>urt,  on  letters  patent,  containing  fonr  claims 
against  two  defendants,  J.  and  G.,  the  plaintiff  had  a  decree  adjudging  in- 
fringement of  the  fourth  claim,  and  an  account  of  profita,  and  an  injunction. 
The  accounting  was  proceeded  with.  One  of  the  defendants,  G.,  was  called 
as  a  witness  for  the  plaintiff,  on  the  accounting,  and  objected  to  giving  certain 
information  asked,  on  the  ground  that  the  inquiry  went  beyond  the  scope  of 
the  dum  infringed,  until  the  defendants  could  apply  to  this  Court  for  instme- 
tions.  The  plaintiff  then  brought  a  suit  in  equity  in  New  Jersey,  on  the  same 
patent,  against  G.  alone,  claiming  to  recoyer  in  it,  for  the  time  covered  by 
the  suit  in  this  Court,  damages  for  the  infringement  covered  by  the  suit  in 
this  Court,  (such  damages  not  being  claimed  in  the  bill  in  the  suit  in  this 
Courts  it  haying  been  filed  before  the  enactment  of  the  65th  section  of  the  Act 


APRIL,  1874.  653 


The  Rnmford  Chemi(JiAl  Works  v.  Hecker* 


of  July  8th,  1870,  16  27.  /&  Stat  at  Large,  206.)  and  also  profits  and  damages 
for  the  iDfringemeDt  of  the  patent  after  4he  date  of  the  deeree  in  the  suit  in 
this  Court.  Proofs  for  final  hearing  were  taken  and  closed  in  the  suit  in  New 
Jersey.  '  The  plaintiff  also  brought  suits  for  infringement  in  South  Carolina 
and  Georgia,  against  persons  who  had  infringed  only  by  selling  articles 
bought  by  them  from  the  defendants  in  the  suiUin  this  Court  The  taking  of 
proofs  for  final  hearing  in  the  South  Carolina  suit  had  been  closed.  The  de- 
fendants in  the  suit  in  this  Court  then  applied  to  this  Court,  in  the  suit  in  this 
Court,  for  an  injunction  restraining  the  plaintiff  from  further  prosecuting  the 
said  other  three  suits,  and  from  commencing  other  suits  against  purchasers 
from  them,  alleging  that  they  had  been  called  on  to  account,  in  the  suit  in 
this  Court,  for  the  making  and  selling  of  the  articles  covered  by  the  said 
other  three  suits :  Hdd,  That  this  Court  had  no  power,  in  the  suit  in  this 
Court,  to  regulate  the  conduct  of  the  plaintiff  by  injunction  or  stay  or  repres- 
rion,  except  as  regarded  proceedings  in  this  suit,  and  that  the  New  Jersey 
suit  might  properly  haye  been  brought  even  in  this  Court,  and  that,  as  to  the 
New  Jersey  and  South  Carolina  suits,  the  application,  to  be  entertained  at  all, 
should  haye  been  made  before  the  plaintiff  took  proofs  for  final  hearing. 

(Before  Blatchto&d,  J.,  Southern  District  of  New  York,  April  16th,  1874.) 

Blatohfobd,  J.  In  this  case,  on  the  20th  of  March,  1878, 
after  final  hearing  on  pleadings  i^nd  proofs,  a  decree  was  made, 
adjudging  the  first  three  claims  of  the  reissued  letters  patent 
granted  to  the  plaintiffs,  June  9th,  1868,  on  which  the  suit  was 
brought,  to  be  void,  and  the  fourth  claim  thereof  to  be  valid, 
and  decreeing  that  the  defendants  had  infringed  said  fourth 
claim,  and  should  account  to  the  plaintiffs  for  the  profits  in 
consequence  of  said  infringement,  and  should  be  perpetually 
enjoined  from  infringing  said  fourth  claim.  (10  Blatchf.  C, 
C.  jR.^  136.)  The  said  reissued  letters  patent  were  granted 
for  an  ^improvement  in  pulverulent  acid  for  use  in  the 
preparation  of  soda  powders,  farinaceous  food,  and  for  other 
purposes."  The  four  claims  of  the  patent  are  as  follows: 
1.  "  As  a  new  manufacture,  the  above  described  pulverulent 
acid."  2.  "The  manufacture  of  the  above  described  pulveru- 
lent phosphoric  acid,  so  that  it  may  be  applied  in  the  manner 
and  for  the  purposes  above  described."  3.  "  The  mixing,  in 
the  preparation  of  farinaceous  food,  with  flour,  of  a  powder  or 
powders,  such  as  described,  consisting  of  ingredients  of  which 
phosphoric  acid,  or  acid  phosphates,  and  alkaline  carbonates, 
are  the  active  agents,  for  the  purpose  of  liberating  carbonic 
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acid,  as  described,  when  sabjected  to  moisture  or  heat,  or 
both."  4.  *'^  The  nse  of  phosphoric  acid  or  acid  phosphates, 
when  employed  with  alkaline  carbonates,  as  a  substitate  for 
ferment  or  leaven,  in  the  preparation  of  farinaceous  food." 
The  accounting  ordered  was  entered  upon,  and  in  the  course 
of  it  the  defendant  George  Y.  Hecker  was  called  as  a  witness 
on  the  part  of  the  plaintiffs,  before  the  master,  and  showed 
that,  when  the  suit  was  commenced,  the  defendants  were  mak- 
ing and  selling  self-raising  floor,  in  preparing  which  they  used 
an  acid  called  the  Lauer  acid  ;  that,  before  the  said  decree  was 
made,  they  discontinued  the  use  of  the  Lauer  acid ;  that,  after 
they  so  discontinued  using  the  Lauer  acid,  they  used,  at  times, 
in  the  preparation  of  self-raising  flour,  as  a  substitute  for  the 
Lauer  acid,  a  substauce  which  they  made,  and  which  was  man- 
ufactured from  bone  black,  muriatic  acid  and  sulphuric  acid, 
and,  at  other  times,  a  substance  purchased  by  them ;  that  they 
used  both  down  to  the  time  he  was  testifying,  in  November, 
1873;  and  that,  during  the  same  time,  they  used  other  acids, 
of  which  the  principal  one  was  tartaric  acid.  He  was  then 
asked  by  the  plaintiffs  to  cause  to  be  prepared  from  the  books 
of  the  defendants  a  statement  showing,  from  the  time  they 
began  to  use  the  Lauer  acid,  which  was  in  April  or  May,  1868, 
the  amount  of  self-raising  flour  sold  by  the  defendants,  made 
by  the  use  of  the  Lauer  acid ;  and  the  amounts  of  such  flour 
sold  by  them,  made  by  the  use  of  acids  which  they  manufac- 
tured ;  and  the  amounts  of  such  flour  sold  by  them,  made  by 
the  use  of  acids  which  they  purchased.  The  defendants  ob- 
jected to  the  giving  of  this  information,  on  the  ground  that 
the  accounting  could  only  extend  to  the  use  of  the  flour  in 
making  bread  by  any  of  the  defendants.  The  master  ruled 
that  the  statement  must  be  prepared,  but  the  witness  declined 
to  prepare  it  until  the  defendants  could  apply  to  the  Court 
for  instructions  in  the  premises.  Such  application  has  not 
been  brought  to  a  hearing.  The  only  acid  passed  upon,  on 
the  question  of  infringement,  before  the  decree  was  made,  was 
the  Lauer  acid.  None  of  the  acids  used  after  the  use  of  the 
Lauer  acid  was  discontinued  have  as  yet  been  passed  upon 
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in  this  suit  or  by  this  Court,  on  the  question  of  iufringe- 
ment.  The  proceedings  on  such  accounting  have  proceeded 
no  further,  and  have  not  been  concluded. 

In  September,  1873,  the  plaintiffs  brought  a  suit  in  equity 
in  the  Circuit  Court  for  the  District  of  New  Jersey,  on  the 
same  patent,  against  the  said  George  V.  Hecker  alone.  The 
bill  in  that  suit  sets  out  the  bringing  of  this  suit ;  that  it  was 
brought  before  the  passage  of  the  patent  Act  of  July  8th, 
1870;  and  that  the  bill  in  it  did  not  pray  for  a  recovery  or 
assessment  of  the  damages  sustained  by  the  plaintiffs  by  the 
infringement  of  the  patent  by  the  defendants.  The  bill  in 
that  suit  then  prays  that  the  damages  sustained  by  the 
plaintiffs,  by  the  infringement  of  the  patent  by  George  V. 
Hecker,  since  the  granting  of  the  patent,  may  be  assessed  and 
adjudged  to  the  plaintiffs.  It  then  sets  out  the  making  of 
the  said  decree  in  this  suit,  and  avers  that,  since  said  decree 
was  made,  George  Y.  Hecker  has  discontinued  making,  using 
and  selling  the  acid  which  was  made,  used  and  sold  by  him 
at  the  time  of  the  filing  of  the  bill  in  this  suit,  and  which  was 
so  made,  used  and  sold  by  him  prior  to  the  entry  of  the  said 
decree  in  this  suit,  and  that  he  has  substituted  and  uses  a  new, 
other  and  different  pulverulent  acid  from  that  used  by  him  at 
the  commencement  of  this  suit,  and  during  its  progress,  and 
that  such  new  acid  is  not  embraced  within  said  decree,  and 
has  not  been  adjudged  by  the  Court  to  be  an  infringement  of 
the  plaintiffs'  rights  under  said  patent,  and  is  not  properly 
subject  to  be  accounted  for  in  the  accounting  ordered  by  said 
decree,  but  forms  the  subject  of  a  new,  distinct  and  independ- 
ent suit.  It  then  avers,  that,  since  the  20th  of  March,  1873, 
(the  date  of  the  decree  in  this  suit,)  George  V.  Hecker  has  in- 
fringed the  patent  by  making,  using  and  selling  the  pulveru- 
lent acid  in  infringement  of  the  claims  of  the  patent,  and  prays 
that  he  may  account  for  and  pay  over  to  the  plaintiffs  the 
damages  they  have  sustained  by  his  unlawful  acts  prior  to  the 
20th  of  March,  1873,  and  also  the  damages  they  have  sus- 
tained by  his  wrongful  acts  since  the  20th  of  March,  1873, 
and  also  his  gains  and  profits  by  reason  of  such  unlawful  man- 
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nfncture,  use  and  sale  since  Marcli  20tb,  1873,  of  eacli  pnlver- 
vi\ent  acid  made  in  accordance  with  the  daime  of  the  patent. 
The  answer  of  (5«orge  V.  Hecker,  in  the  anit  in  New  Jersey, 
admits  that,  after  the  making  of  the  said  decree,  he  ceased  to 
manufacture  and  nse  acid  prepared  in  the  manner  in  which 
the  acid  which  was  the  Snbject  of  the  bill  in  this  »uit  was  pre- 
pared, and  that  he  has  since  made  and  used  an  acid,  but  etates 
that  he  is  ignorant,  and  cannot  answer,  whether  said  acid  is 
snbstantially  the  same  as,  or  an  equivalent  for,  the  acid  which 
was  the  subject  of  this  suit,  and  avers  that  it  would  require  a 
scientific  research  to  enable  him  to  answer  touching  the 
nature  and  character  of  said  acid.  This  answer  was  sworn  to 
on  the  3d  of  December,  1873.  The  taking  of  proofs  in  the 
New  Jersey  suit  was  commenced  on  the  22d  of  January, 
1874.  It  wae  continued  by  both  partiea  during  March,  1874, 
and  has  been  concluded. 

The  plaintiffs  hare  also  brought  a  suit  in  equity  on  the 
same  patent,  since  September,  1873,  in  the  Circuit  Court  for 
the  District  of  Sooth  Carolina,  against  Benjamin  Feldmann 
and  Robert  Teskey.    The  bill  therein  avers  the  making,  using 
and  selling  by  them,  since  the  granting  of  the  patent,  of  pul- 
verulent acid  in  infiingemeut  thereof,  at  Charleston.      The 
answer  denies  that  the  defendants  have  made,  used  or  sold 
any  bread,  or, any  self-raising  flour,  manufactured  or  prepared 
by  them,  and  avers  that  all  of  the  self-raising  flour  they  have 
used  or  sold  has  been  bought  by  them  of  the  agents  of  John 
Hecker  and  (reorge  V.  Hecker.    The  taking  of  proofs  in  the 
'   "      "      suit  was  begun  on  the  17th  of  February,  1874, 
lued  by  both  parties  daring  March,  1874,  and 
ided. 

in  equity  was  brought  by  the  plaintifl^s  in  Feb- 
tlie  Circuit  Court  for  the  Southern  District  of 
at  Julius  Koox.  The  bill  therein  avers  the 
»nd  selling  by  him,  since  the  granting  of  the 
trulent  acid,  in  infringement  thereof,  at  Savan- 
t  has  been  proceeded  with  no  further, 
ants  in  this  suit  now  apply  to  the  Court  there- 
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in,  for  an  injunction  restraining  the  plaintiffs  from  further 
prosecuting  said  suits  in  New  Jersey,  South  Carolina  and 
Georgia,  and  from  commencing  other  suits  against  purchasers 
of  self-raising  flour  from  the  defendants  in  this  suit.  The 
application  is  based  on  the  facts,  that  the  self-raising  flour 
sold  hj  the  defendants  in  the  suits- in  South  Carolina  an4 
Oeorgia,  was  made  by  the  defendants  in  this  suit,  and  sold 
by  them  to  the  defendants  in  the  suits  in  South  Carolina 
and  Georgia;  that  the  defendants  in  this  suit  have  been 
called  on  to  account  in  this  suit,  for  the  making  and  selling 
of  the  self-raising  flour  sold  by  them  to  the  defendants  in 
the  suits  in  South  Carolina  and  Georgia,  and  for  the  making 
and  selling  of  the  self-raising  flour  covered  by  the  New  Jersey 
suit ;  and  that  the  proofs  of  infringement  relied  on  in  the 
evidence  in  the  suits  in  New  Jersey  and  South  Carolina,  are 
sales  of  self-raising  flour  in  September,  1873,  and  November, 
1873,  respectively. 

If  this  Court  were  applied  to,  by  the  defendants  in  this 
suit,  to  stay  the  accounting  under  the  decree  therein,  on  the 
ground  that  the  plaintiffs  had,  by  inequitable  conduct,  de- 
barred themselves  from  the  right  to  proceed  with  such  account- 
ing, or  to  exclude  certain  matters  from  the  accounting,  on  the 
ground  that  the  plaintiffs  had,  by  inequitable  conduct,  de- 
barred themselves  from  the  right  to  have  such  matters  in- 
cluded in  the  accounting,  the  application  would  be  recognized 
as  one  based  on  sound  principles.  The  pursuit  by  the  plaint- 
iffs, in  another  suit,  against  George  V.  Hecker,  of  an  account- 
ing for  the  same  things  sought  to  be  accounted  for  against 
him  in  this  suit,  might  be  ground  for  excluding  such  tilings, 
as  respects  him,  from  the  accounting  in  this  suit,  unless  the 
plaintiffs  should  elect  to  abandon  such  pursuit  in  the  other 
suit.  But  it  is  diflicult  to  see  upon  what  recognized  or  souqd 
principle  this  Court  has  any  jurisdiction  or  power  or  right, 
on  the  bill  filed  in  this  suit,  to  assume  to  regulate  the 
conduct  of  the  plaintiffs  by  injunction  or  stay  or  repression, 
except  as  regards  the  proceedings  in  this  suit.  The  plaintiffs 
are  a  Bhode  Island  corporation.     They  have  come  into  this 
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Court  by  bill,  and  Bubmitted  themselves  to  its  jurisdiction, 
only  80  far  as  it  may  be  pecessary  for  this  Conrt  to  make 
orders  to  regulate  the  proceedings  in  this  suit,  and  decrees 
giving  or  withholding  the  relief  sought  by  the  bill  in  this 
suit.  To  grant  the  injunction  asked  for,  would  be  to  turn 
the  defendant  into  the  plaintiff,  and  the  plaintiff  into  the 
defendant,  and  to  administer  independent  affirmative  relief 
in  favor  of  a  party,  without  his  coming  into  Court  as  an  actor, 
by  bill  or  other  pleading  containing  allegations  capable  of 
being  put  in  issne  by  formal  pleading  or  of  being  contested 
on  proofs,  and  to  do  so  on  matters  arising  post  litem  motaTa. 

Independently  of  these  considerations,  it  may  be  remarked, 
that  the  Kew  Jersey  suit,  on  the  allegations  of  the  bill  in  it, 
sustained  by  those  of  the  answer  in  it,  is  one  which  might 
very  properly  have  been  brought  even  in  this  Court. 

Moreover,  the  application,  to  be  entertained  at  all  in 
respect  to  the  New  Jersey  and  South  Carolina  suits,  should 
have  been  made  before  the  plaintiffs  had  been  put  to  the 
trouble  and  expense  of  taking  their  proofs  for  final  hearing. 

The  application  is  denied. 

WiUiam  2£,  Evarts^  for  the  plaintiffs. 
Charles  F.  Blake^  for  the  defendants. 


APPENDIX. 


1. 

JRuU  ofihi  Circuit  Court  of  the  Uhit&d  Statu  for  the  Southern  Diatriet  of  Kmo 
York,  (idopted  tinee  the  publieation  of  the  teiUh  volume  of  theee  Reporte, 

NOTEICBBK  2l8t,  1878. 
Hereafter,  in  all  cases  brought  to  this  Court,  from  the  District  Court,  by  writ 
of  error,  or  appeal,  or  petition  of  review,  the  clerk  of  the  District  Court  shaU 
annex  to,  and  transmit  with,  the  record  or  proceedings  of  that  Court,  a  copy  of 
any  opinion  or  opinions  filed  in  that  Court  upon  the  decision  of  any  matter  con- 
tained in  such  record  or  proceediofifs,  and,  if  no  such  opinion  has  been  filed,  such 
clerk  shall  so  certify ;  and  the  said  opinions,  or  such  certificate,  shall  be  oon- 
aidered  as  filed  in  the  caae  in  this  Court,  and  a  copy  thereof  shall  be  transmitted, 
with  the  record,  to  the  Supreme  Court,  in  the  cases  proyided  for  by  the  amend- 
ment to  the  eighth  rule  of  that  Court,  promulgated  April  28th,  1878. 
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ABATEMENT. 
Be4  Revivor. 

ADMIRALTY. 

1.  A  aait  in  Admiralty,  tn  personam, 
appealed  to  the  Circuit  Court  for  the 
IMstrict  of  Massachusetts,  from  the 
District  Court  for  that  District,  was 
transferred  to  this  Court,  under  the 
8th  section  of  ths  Act  of  February 
28th,  1839,  (6    U.  8,  Slat,  at  Large, 
822.)     This  Court  ordered  that  the 
decree  of  the  District  Court,  which 
was  for  the  libellant,  should  be  car- 
ried into  effect,  unless  the  respondent 
should  gire  a  stipulation,  with  two 
sureties,  to  pay  the  damages   and 
costs.    Thereupon,  a  paper  was  filed 
in  this  Court,  signea  Dy  a  United 
States  Commissioner  for  the  District 
of  Massachusetts,  certifying  that  the 
respondent,  and  L.  and  D.,  as  sure- 
ties, appeared  before  hira,  and  bound 
themselyea  that  the  respondent  diould 
pay  the  damages  and  costs,  or  that 
execution  should  issue  against  them. 
The  paper  was  signed  by  no  one  but 
the  Commissioner,  and  bore  date  prior 
to  May  8th,  1872,  when  Rule  6,  in 
Admiralty,  of  the  Supreme  Court, 
was  amended.    This  Court  affirmed 
the  decree  below,  and  its  decree  was, 
on  appeal,  affirmed  by  the  Supreme 
Court.    On  the  mandate  of  the  latter 
Court,  this  Court  entered  a  summary 

judgment,  ex  parte,  against  L.  and  D., 
under  which  the  body  of  L.  was  taken 
in  ezecutioD.  L.  then  moyed  this 
Court  to  set  aside  the  judgment  and 
execution:  Hdd, 

(1).  That  the  Commissioner  in 
Massachusetts  was  not  authorised  to 
authenticate  the  stipulation  by  such 
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a  certificate,  and,  therefore,  that  this 
Court  had  no  eyidence  that  L.  entered 
into  the  stipulation ; 

(2.)  That  L.  was  no  party  to  the 
appeal  to  the  Supreme  Court ; 

(8.)  That  he  was  entitled  to  apply, 
by  motion,  for  relief; 

SI.)  That  the  summary  judgment, 
the  execution,  against  L.,  must 
be  set  aside,  as  unwarranted.  8auh 
yer  y.  Oahnan,  66 

2.  Under  §§  28  and  24  of  the  Act  of 
March  2d,  179^  (1  U.S.  Stat,  at  Large, 
646,  646,)  and  §§  8  and  26  of  the  Act 
of  July  18th,  1866.  (14  U,  180, 184,) 
the  United  States  may  proceed  m 
rem,  against  a  yessel,  to  recoyer  a 
penalty  for  importing  or  bringing 
goods  mto  the  United  States,  wnich 
are  not  included  or  described  in  the 
manifest,  according  to  the  course  of 
proceeding  in  a  cause  in  Admiralty, 
and  may  proceed  against  the  yessel 
immediately  and  directly,  without  the 
delay  incident  to  the  preyious  prose- 
cution of  the  master  of  the  yessel,  to 
recover  such  penalty.  United  Statee 
y.  The  Queen,  416 

8.  Where  a  suit  in  Admiralty  is 
brought  against  such  vessel  and  her 
master  jointly,  to  recover  such  pen- 
alty, it  is  proper  to  dismiss  the  suit 
as  to  the  master,  on  the  ground  that 
he  is  entitled  to  a  trial  by  jury,  and 
to  proceed  with  it  as  against  the  yes- 
sel id. 

4.  In  such  a  suit,  proof  that  the  master 
of  the  yessel  had  no  actual  knowledge 
that  the  goods  were  on  board  is  not 
sufficient  to  exempt  the  vessel  from 
Uability.  id 

See  Collision. 
Lixx. 
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AMENDMENT. 


&«  PsAornos. 


ANSWER. 


Se4  PEAcncK. 


APPEAL. 
8e4  Banxeuptct,  8,  4. 


ASSESSOR. 
See  Intxenal  Rxyexde,  8  to  16. 

B 

BAILMENT. 

.1.  A  bank  applied  to  another  bank  to 
perform  the  serrice  of  loaning  some 
money  for  it,  requesting  that  a  proper 
char^  be  made  to  it  for  the  service. 
The  bitter  bank  made  the  loan.  It 
had  a  ninning  account  with  the 
former  bank,  but  made  no  charge,  in 
such  account,  for  such  seryice,  and 
determined  to  accept  no  compensa- 
tion therefor  from  the  former  bank, 
but  did  not  communicate  such  de- 
termination to  the  former  bank.  The 
loan  was  made  on  a  deposit  of  secu- 
rities with  the  latter  bank,  which, 
while  in  its  custody,  were  stolen  from 
it.  The  depositor  of  the  securities, 
jn  a  suit  against  him  by  the  former 
bank,  recovered  against  it  a  judg- 
ment  for  the  value  of  the  excess  of 
the  securities  beyond  the  amount  of 
the  loan,  which  it  paid.  It  then 
brought  this  suit  against  the  latter 
bank,  to  recover  the  amount  of  the 
money  loaned  and  the  amount  so  paid 
to  tlie  depositor,  on  the  around  that 
the  latter  bank  was  negligent  in  al- 
lowing the  securities  to  be  stolen : 
Held,  that  the  latter  bank  was  not  a 

fratuitous  bailee  of  the  securities,  as 
etween  it  and  the  former  bank. 
Second  Nai.  Bank  of  Erie  v.  Ocean 
Nat,  Bank,  862 

%  The  record  of  the  suit  brought  by 
the  depositor  of  the  securities  against 
the  former  bank  was  offered  in  evi- 


dence in  this  suit,  on  the  part  of  the 
plaintiff  not  only  to  prove  the  quan^ 
turn  of  damages  sustained  by  the 
plaintiff  in  consequence  of  the  foss  of 
the  securities,  but  to  prove  the  lia- 
bility of  the  defendant  for  such  loss: 
ffela,  that  such  record  was  not  evi- 
dence of  BDch  liability.  id. 


BANE. 


See  Baelmknt. 
EvmaxcE,  3. 
NAnoMAL  Baxk. 


BANKRUPTCY. 


1.  Under  8  89  of  the  bankruptcy  Act 
of  March  2d,  1867,  (14  U.  &  Stat,  ai 
Large,  686,)  the  non-payment  of  com- 
mercial paper  at  maturity,  and  the 
contiuued  neglect  to  pay  it,  are  a  con- 
tinuous act  of  bankruptcy,  so  that  the 
non-payment  of  it  for  more  than  four- 
teen days  may  be  alleged  as  an  act 
of  banl^uptcy  committed  within  six 
months  before  the  filins  of  the  peti- 
tion, although  the  first  fourteen  days 
after  maturity  expired  more  than  six 
months  before  the  filing  of  the  peti- 
tion.   In  re  Raynor,  48 

2.  It  is  sufficient  if  a  petition  in  invol- 
untary bankruptcy  be  signed  and 
sworn  to  by  an  attorney  of  the  peti- 
tioning creditor,  duly  authorized 
thereto,  and  it  is  not  necessary  that 
it  should  be  signed  or  sworn  to  by 
the  petitioning  creditor  in  person,  to. 

8.  Unless  the  appeal  provided  for  in 
the  8th  section  of  the  oankruptcy  Act 
of  March  2d,  1867,  (14  U,  S.  StaL  at 
Large,  620,)  be  taken  within  ten  days 
after  the  decree  is  entered,  this  Ooiul 
acquires  no  jurisdiction  thereby. 
Sedgwiek  v.  Fridenberg,  77 

4.  The  provision  of  the  2d  section  of 
the  Act  of  June  1st,  1872,  (17  U,  & 
Stat,  at  Large,  196,)  that  "no  judg- 
ment, decree,  or  order  of  a  District 
Court,  rendered  after  this  Act  shall 
take  effect,  shall  l>e  reviewed  by  a 
Circuit  Court  of  the  United  States, 
upon  like  process  or  appeal,  unless 
the  process  be  sued  out,  or  the  ap- 
peal be  taken,  within  one  year  after 
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the  entry  of  the  jud^ent,  decree,  or 
order  sought  to  be  reviewed,"  has 
Dot  changed  the  provision  of  the  said 
8th  section  of  the  Act  of  1867,  in  that 
particular.  id, 

5.  The  summary  jurisdiction  of  the 
banlcruptcy  Court  over  tlie  person  of 
the  bankrupt  ceases  on  the  wanting 
of  his  discharge  from  his  debts,  m 
re  Dole,  499 

6.  After  such  discharge,  he  cannot,  by 
summary  order,  be  required  to  sub- 
mit  to  examination  touching  his  prop- 
erty alleged  to  have  been  concealed 
or  fraudulently  transferred.  id. 

7.  For  the  recovery  of  such  property  a 
plenary  suit  is  necessary,  in  wnich,  if 
the  bankrupt  be  required  to  make 
discovery,  or  be  examined  as  a  wit- 
ness, he  will  be  entitled  to  the  bene- 
fits and  the  protection  belonging  to  a 
party  or  witness  in  like  cases.        id 

8.  The  marshal  of  the  United  States,  as 
the  messenger  of  the  District  Court, 
in  bankruptcy,  seized  certain  prop- 
erty as  the  property  of  a  banln*upt, 
and  put  it  into  the  hands  of  the  as- 
signee of  the  bankrupt.  A  person 
who  claimed  the  property  as  his  own 
brought  a  suit  against  the  marshal, 
in  a  State  Court,  for  such  seizure. 
The  assignee  in  bankruptcy  and  the 
marshal,  as  plaintiffs,  then  brought  a 
suit  in  equity,  in  this  Court,  against 
such  person  and  the  bankrupt,  to  set 
aside  certain,  transfers  under  which 
such  person  claimed  such  property, 
as  being  fraudulent  as  against  such 
assignee:  Held, 

(1.)  That  the  suit  was  maintaina- 
ble; although  the  property  was  in  the 
possession  of  the  assignee ; 

(2.)  That  it  was  proper  for  the 
Court  to  issue  an  injunction  restrain- 
ing the  further  prosecution  of  the 
suit  in  the  State  Court.  Kellogg  v. 
Jtuiiell,  619 

9.  A.  sold  goods  to  B.  for  cash,  to  be 
paid  on  the  receipt  by  B.  of  the  in- 
voice for  the  goods.  They  were 
placed  on  board  of  a  canal-boat,  to  be 
transported  to  B.,  and  the  invoice 
was  sent  to  B.  The  goods  were  not 
paid  for,  and  B.  became  insolvents 
The  canal-boat  was  stopped  by  iue. 


The  master  landed  the  goods,  and 
placed  them  in  warehouse.  B.  gave 
to  the  warehouseman  authority  to 
sell  the  goods  if  he  could  obtain  a 
specified  price  for  them.  Afterwards 
B  gave  to  A.  an  order  for  the  goods, 
and  A.  took  possession  of  all  of  them, 
except  some  which  the  warehouseman 
had  sold,  and  gave  credit  therefor,  at 
the  sale  price  to  B.,  in  extinguish- 
ment of  an  equal  amount  of  B.'s  in- 
debtedness to  A.  in  general  account. 
B.  being  adjudged  a  bankrupt,  A. 
made  proof  of  a  debt  against  p.,  for 
the  balance  of  such  general  account 
It  was  objected  by  the  assignee  in 
bankruptcy,  that  A.  had  received  an 
illegal  prelerence,  in  payment,  in  psrt, 
of  such  account,  by  receiviuj^  the  salt 
on  the  order  of  B.,  when  B.  was  in- 
solvent, and  when  A.  had  reasonable 
cause  to  believe  thai  B.  was  insolv- 
ent, and  such  preference  was  a  fraud 
on  the  bankruptcy  Act,  and  that  A. 
must  be  excluded  from  a  share  in  the 
distribution  of  the  assets  of  B. :  Held, 

(1.)  That  the  goods  had  not  come 
to  the  possession  of  B.,  or  of  his 
agent,  for  disposal,  so  as  to  cut  off 
the  right  of  A^  to  stop  them  in  Iran- 
situ; 

(2.)  That  the  non-payment  of  the 
price  of  the  goods  warranted  a  rescis- 
sion of  the  sale ; 

(8.)  That  A.  had  a  right  to  appro- 
priate the  g^ods,  on  crediting  the 
same,  so  as  practically  to  extinguish 
the  charge  of  tlie  price  of  the  sale  to 
that  extent; 

(4.)  That  the  proof  of  debt  must 
stand.    In  re  Foot,  630 

BILL  OF  LADING. 
See  Common  Cauuer,  ]  to  4.. 


BOND. 

1.  Where  a  statute  makes  it  the  duty 
of  a  public  ofiicer  to  require  of  an- 
other an  official  bond,  or  a  bond  on 
wanting  a  license,  or  the  like,  such 
bond  is  not  necessarily  invalid  be- 
cause it  contains  conditions  which 
the  statute  does  not  prescribe,  or  ex- 
ceeds the  requirements  of  the  statute. 
United  States  v.  Mynderee,  1 

2.  When  such  bond  is  voluntarily  given, 
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AMENDMENT. 


SeiPBAcncm, 


ANSWER. 


Se4  PEAcncK. 


APPEAL. 
Se4  Bankeuptct,  8,  4. 


ASSESSOR. 
See  Internal  Rbyxnok,  8  to  16. 

B 

BAILMENT. 

.1.  A  bank  applied  to  aDother  bank  to 
perform  the  seryice  of  loaning  some 
money  for  it,  requesting  that  a  proper 
charge  be  made  to  it  for  the  service. 
The  latter  bank  made  the  loan.  It 
had  a  running  account  with  the 
former  bank,  but  made  no  charge,  in 
such  account,  for  such  service,  and 
determined  to  accept  no  compensa- 
tion therefor  from  the  former  bank, 
but  did  not  communicate  such  de- 
termination to  the  former  bank.  The 
loan  was  made  on  a  deposit  of  secu- 
rities with  the  latter  bank,  which, 
while  in  its  custody,  were  stolen  from 
it.  The  depositor  of  the  securities, 
in  a  suit  against  him  by  the  former 
bank,  recoyered  against  it  a  judg- 
ment for  the  value  of  the  excess  of 
the  securities  beyond  the  amount  of 
the  loan,  which  it  paid.  It  then 
brought  this  suit  against  the  latter 
bank,  to  recover  the  amount  of  the 
money  loaned  and  the  amount  so  paid 
to  the  depositor,  on  the  ffrouod  that 
the  latter  bank  was  negligent  in  al- 
lowing the  securities  to  be  stolen: 
Held,  that  the  latter  bank  was  not  a 

fratuitous  bailee  of  the  securities,  as 
etween  it  and  the  former  bank. 
Second  NaL  Bank  of  Erie  v.  Ocean 
Nat.  Bank,  862 

2.  The  record  of  the  suit  brought  by 
the  depositor  of  the  securities  against 
the  former  bank  was  offered  in  evi- 


dence in  this  suit,  on  the  part  of  the 
plaintiff^  not  only  to  prove  the  qua^ 
turn  of  damages  sustained  by  the 
plaintiff  in  consequence  of  the  foes  of 
the  securities,  but  to  prove  the  lia- 
bility of  the  defendant  for  such  loss : 
Hela^  that  such  record  was  oot  evi- 
dence of  such  liability.  id. 


BANE. 


Bee  Bailm KNT. 
evidbxok,  3. 
National  Bank. 


BANKRUPTCY. 


1.  Under  8  89  of  the  bankruptcy  Act 
of  Mar(£  2d,  1867,  (U  U.  S.  Stat,  at 
Large,  586,)  the  non-payment  of  com- 
mercial paper  at  maturity,  and  the 
continued  neglect  to  pay  it^  are  a  con- 
tinuous act  of  bankruptcy,  so  that  the 
non-payment  of  it  for  more  than  four- 
teen days  may  be  alleged  as  an  act 
of  banloruptcy  committed  within  six 
months  bdTore  the  filins^  of  the  peti- 
tion, although  the  first  fourteen  davs 
after  maturity  expired  more  than  six 
months  before  the  filing  of  the  peti- 
tion.   Jn  re  Kaynor,  43 

2.  It  is  sufficient  if  a  petition  in  invol- 
untary bankruptcy  be  signed  and 
sworn  to  by  an  attorney  of  the  peti- 
tioning creditor,  duly  authorized 
thereto,  and  it  is  not  necessary  that 
it  should  be  signed  or  sworn  to  by 
the  petitioning  creditor  in  person,  ia. 

8.  Unless  the  appeal  provided  for  in 
the  8th  section  of  the  oankruptcy  Act 
of  March  2d,  1867,  (U  U.  S,  Stat,  at 
Large,  620,)  be  taken  within  ten  days 
after  the  decree  is  entered,  this  Court 
acquires  no  jurisdiction  thereby. 
Sedgwick  v.  Fridenberg,  77 

4.  The  provision  of  the  2d  section  of 
the  Act  of  June  1st,  1872,  (17  U.  S, 
J^at,  at  Large,  196,)  that  "no  judg- 
ment, decree,  or  order  of  a  District 
Court,  rendered  after  this  Act  shall 
take  effect,  shall  be  reviewed  by  a 
Circuit  Court  of  the  United  States, 
upon  like  process  or  appeal,  unless 
the  process  be  sued  out,  or  the  ap- 
peal be  taken,  within  one  year  after 
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the  entry  of  the  judgment,  decree,  or 
order  sought  to  be  reviewed,"  has 
not  changed  the  provision  of  the  aaid 
8th  section  of  the  Act  of  1867,  in  that 
particular.  id, 

5.  The  summary  jurisdiction  of  the 
bankruptcy  Court  over  the  person  of 
the  bankrupt  ceases  on  the  wanting 
of  his  discharge  from  his  debts.  & 
re  Dole,  499 

6.  Afler  such  discharge,  he  cannot,  by 
summary  order,  be  reauired  to  sub- 
mit to  examination  touching  his  prop- 
erty alleged  to  have  been  concealed 
or  fraudulently  transferred.  id, 

*!.  For  the  recovery  of  such  property  a 
plenary  suit  is  necessary,  in  which,  if 
the  bankrupt  be  reqmred  to  make 
discovery,  or  be  examined  as  a  wit- 
ness, he  will  be  entitled  to  the  bene- 
fits and  the  protection  belonging  to  a 
party  or  witness  in  like  cases.        id. 

8.  The  marshal  of  the  United  States,  as 
the  messenger  of  the  District  Court, 
in  bankruptcy,  seized  certain  prop- 
erty as  the  propertv  of  a  banlnrupt, 
and  put  it  into  the  hands  of  the  as- 
sienee  of  the  bankrupt.  A  person 
who  claimed  the  property  as  his  own 
brought  a  suit  against  the  marshal, 
in  a  State  Court,  for  such  seizure. 
The  assignee  in  bankruptcy  and  the 
marshal,  as  plaintiffs,  then  brought  a 
suit  in  equity,  in  this  Court,  against 
such  person  and  the  bankrupt,  to  set 
aside  certain  transfers  under  which 
such  person  claimed  such  property, 
as  being  fraudulent  aa  against  such 
assignee:  Held, 

(1.)  That  the  suit  was  maintaina- 
ble, although  the  property  was  in  the 
possession  of  the  assignee ; 

(2.)  That  it  was  proper  for  the 
Court  to  issue  an  injunction  restrain- 
ing the  further  prosecution  of  the 
suit  in  the  State  Court  Kellogg  v. 
Jituaell,  619 

9.  A.  sold  goods  to  B.  for  cash,  to  be 
paid  on  the  receipt  by  B.  of  the  in- 
voice for  the  goods.  They  were 
placed  on  board  of  a  canal-boat,  to  be 
transported  to  B.,  and  the  invoice 
was  sent  to  B.  The  goods  were  not 
paid  for,  and  B.  became  insolvent. 
The  canal-boat  was  stopped  by  ice. 


The  master  landed  the  goods,  and 
placed  them  in  warehouse.  B.  gave 
to  the  warehouseman  authority  to 
sell  the  goods  if  he  ooald  obtain  a 
specified  price  for  them.  Afterwards 
B  gave  to  A.  an  order  for  the  goods, 
and  A.  took  possession  of  all  of  them, 
except  some  which  the  warehouseman 
had  sold,  and  gave  credit  therefor,  at 
the  sale  price  to  B.,  in  extinguish- 
ment of  an  equal  amount  of  B.'s  in- 
debtedness to  A.  in  general  account. 
B.  being  adjudged  a  bankrupt,  A. 
made  proof  of  a  debt  against  B.,  for 
the  balance  of  such  general  account 
It  was  objected  by  Uie  assi^ee  in 
bankruptcy,  that  A.  had  received  an 
illegal  prelerence,  in  payment,  in  part, 
of  such  account,  by  receivinj^  the  salt 
on  the  order  of  B.,  when  B.  was  in- 
solvent, and  when  A.  had  reasonable 
cause  to  believe  that  B.  was  insolv- 
ent, and  such  preference  was  a  fraud 
on  the  bankruptcy  Act,  and  that  A. 
muist  be  excluded  from  a  share  in  the 
distribution  of  the  assets  of  B. :  Held, 

(1.)  That  the  goods  had  not  come 
to  the  possession  of  B.,  or  of  his 
agent,  for  disposal,  so  as  to  cut  off 
the  right  of  A  to  stop  them  in  trun- 
ntu; 

(2.)  That  the  non-payment  of  the 
price  of  the  goods  warranted  a  rescis- 
sion of  the  sale ; 

(8.)  That  A.  had  a  right  to  appro- 
priate the  goods,  on  crediting  the 
same,  so  as  practically  to  extinguish 
the  charge  oi  the  price  of  the  sale  to 
that  extent; 

(4.)  That  the  proof  of  debt  must 
stand.    In  re  Foot,  5aO 

BILL  OF  LADING. 
See  Common  Cauuxr,  1  to  4.. 


BOND. 

1.  Where  a  statute  makea  it  the  duty 
of  a  public  officer  to  require  of  an- 
other  an  official  bond,  or  a  bond  on 
wanting  a  license,  or  the  like,  such 
bond  is  not  necessarily  invalid  be- 
cause it  contains  conditions  which 
the  statute  does  not  prescribe,  or  ex- 
ceeds the  requirements  of  the  statute. 
United  State*  v.  Myndcne,  I 

2.  When  such  bond  is  voluntarily  g^ven. 


i 
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AMENDMENT. 


/SmPractigb. 


ANSWER. 


See  PftAcncx 


APPEAL. 
See  Bankeuptct,  8,  4. 


ASSESSOR. 
See  Intebnal  RxYxirDE,  8  to  15. 

B 

BAILMENT. 

1.  A  bank  applied  to  another  bank  to 
perform  the  aeryice  of  loaning  Bome 
money  for  it,  requesting  that  a  proper 
charee  be  made  to  it  for  the  service. 
The  Tatter  bank  made  the  loan.  It 
had  a  running  account  with  the 
former  bank,  but  made  no  charge,  in 
such  account,  for  such  seryice,  and 
determined  to  accept  no  compensa- 
tion therefor  from  the  former  bank, 
but  did  not  communicate  such  de- 
termination to  the  former  bank.  The 
loan  was  made  on  a  deposit  of  secu- 
rities with  the  latter  bank,  which, 
while  in  its  custody,  were  stolen  from 
it.  The  depositor  of  the  securities, 
in  a  suit  against  him  by  the  former 
bank,  recovered  against  it  a  judg- 
ment for  the  value  of  the  excess  of 
the  securities  beyond  the  amount  of 
the  loan,  which  it  paid.  It  then 
brought  this  suit  against  the  latter 
bank,  to  recover  the  amount  of  the 
money  loaned  and  the  amount  so  paid 
to  the  depositor,  on  the  around  that 
the  latter  bank  was  negligent  in  al- 
lowing the  securities  to  be  stolen: 
Held,  that  the  latter  bank  was  not  a 
^atuitous  bailee  of  the  securities,  as 
between  it  and  the  former  bank. 
Second  Nat.  Bank  of  Erie  v.  Ocean 
Nat,  Bank,  862 

2.  The  record  of  the  suit  brought  by 
the  depottltor  of  the  securities  against 
the  former  bank  was  ofifered  in  eyi- 


dence  in  this  suit,  on  the  part  of  the 
plaintiff,  not  only  to  proye  the  qwtn- 
ttan  of  damages  sustained  by  the 
plaintiff  in  consequence  of  the  loss  of 
the  securities,  but  to  prore  the  lia- 
bility of  the  defendant  for  such  loss : 
ffela,  that  such  record  was  not  evi- 
denoe  of  sach  liability.  id. 


BANK. 


See  Bailmknt. 

EVIDBXCE,  3. 

NxnoMAL  Baxk. 


BANKRUPTCY. 


1.  Under  §  89  of  the  bankruptcy  Act 
of  March  2d,  1867,  (14  I/.  &  Stat,  at 
Large,  686,)  the  non-payment  of  com- 
mercial paper  at  maturity,  and  the 
contioued  neglect  to  pay  it,  are  a  con- 
tinuous act  of  bankruptcy,  so  that  the 
non-payment  of  it  for  more  than  four- 
teen days  may  be  alleged  as  an  act 
of  banlcruptcy  committed  within  six 
months  before  the  filing  of  the  peti- 
tion, although  the  first  fourteen  days 
after  maturity  expired  more  than  six 
months  before  the  filing  of  the  peti- 
tion.   In  re  Raynor,  43 

2.  It  is  sufiScient  if  a  petition  in  invol- 
untary bankruptcy  be  signed  and 
sworn  to  by  an  attorney  of  the  peti- 
tioning creditor,  duly  authorized 
thereto,  and  it  is  not  necessary  that 
it  should  be  signed  or  sworn  to  by 
the  petitioning  creditor  in  person,  ii. 

8.  Unless  the  appeal  proylded  for  in 
the  8th  section  of  the  oankruptcy  Act 
of  March  2d,  1867,  (14  U.  S.  SiaL  at 
Large,  620,)  be  taken  within  ten  days 
after  the  decree  is  entered,  this  Court 
acqiures  no  jurisdiction  thereby. 
Sedgwick  y.  Frtdenberg,  77 

4.  The  proyision  of  the  2d  section  of 
the  Act  of  June  1st,  1872,  (17  U.  S. 
Stat,  at  Large,  196,)  that  "no  judg- 
meot,  decree,  or  order  of  a  District 
Court,  rendered  after  this  Act  shall 
take  effect,  shall  be  reyiewed  by  a 
Circuit  Court  of  the  United  States, 
upon  like  process  or  appeal,  unless 
tne  process  be  sued  out.  or  the  ap- 
peal be  taken,  within  one  year  after 
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the  entry  of  the  jadgpment,  decree,  or 
order  sought  to  be  reviewed,"  has 
not  changed  the  provision  of  the  said 
8th  section  of  the  Act  of  1867,  in  that 
particular.  id. 

6.  The  summary  jurisdiction  of  the 
bankruptcy  Court  over  the  person  of 
the  baDKrupt  ceases  on  the  ffrantins 
of  his  discharge  from  his  debts,  in 
re  Dole,  499 

6.  Ailer  such  discharge,  he  cannot,  by 
summary  order,  be  reauired  to  sub- 
mit to  examination  touching  his  prop- 
erty alleged  to  have  been  concealed 
or  fraadmently  transferred.  id, 

7.  For  the  recovery  of  such  property  a 
plenary  suit  is  necessary,  in  wnich,  if 
the  bankrupt  be  reqmred  to  make 
discovery,  or  be  examined  as  a  wit- 
ness, he  will  be  entitled  to  the  bene- 
fits and  the  protection  belonging  to  a 
party  or  witness  in  like  cases.        id 

8.  The  marshal  of  the  United  States,  as 
the  messenger  of  the  District  Court, 
in  bankruptcy,  seized  certain  prop- 
erty as  the  property  of  a  banlmipt, 
and  put  it  into  the  hands  of  the  as- 
signee of  the  bankrupt.  A  person 
who  claimed  the  property  as  his  own 
brought  a  suit  against  the  marshal, 
in  a  State  Court,  for  such  seizure. 
The  assignee  in  bankruptcv  and  the 
marshal,  as  plaintiffs,  then  brought  a 
suit  in  equity,  in  this  Court,  against 
such  person  and  the  bankrupt,  to  set 
aside  certain  transfers  under  which 
such  person  claimed  such  property, 
as  being  fraudulent  as  against  such 
assignee:  Held, 

(1.)  That  the  suit  was  maintaina- 
ble; although  the  property  was  in  the 
possession  of  the  assignee ; 

(2.)  That  it  was  proper  for  the 
Court  to  issue  an  injunction  restrain- 
inff  the  further  prosecution  of  the 
suit  in  the  State  Court  Kellogg  v. 
Jiutsell,  619 

9.  A.  sold  goods  to  B.  for  cash,  to  be 
paid  on  the  receipt  by  B.  of  the  in- 
voice for  the  goods.  They  were 
placed  on  board  of  a  canal-boat,  to  be 
transported  to  B.,  and  the  invoice 
was  sent  to  B.  The  goods  were  not 
paid  for,  and  B.  became  insolvent, 
rhe  canal-boat  was  stopped  by  ice. 


The  master  landed  the  goods,  and 
placed  them  in  warehouse.  B.  gave 
to  the  warehouseman  authority  to 
sell  the  goods  if  he  could  obtain  a 
specified  price  for  them.  Afterwards 
B  gave  to  A.  an  order  fur  the  goods, 
and  A.  took  possession  of  all  of  them, 
except  some  which  the  warehouseman 
had  sold,  and  g^ve  credit  therefor,  at 
the  sale  price  to  B.,  in  extinguish- 
ment of  an  equal  amount  of  B.'s  in- 
debtedness to  A.  in  general  account. 
B.  being  adjudged  a  bankrupt,  A. 
made  proof  of  a  debt  against  B.,  for 
the  balance  of  such  general  account 
It  was  objected  by  tiie  assignee  in 
bankruptcy,  that  A.  had  received  an 
illegal  preference,  in  payment,  in  part, 
of  such  account,  by  receiviiiff  the  salt 
on  the  order  of  ]&.,  when  B.  was  in- 
solvent, and  when  A.  had  reasonable 
cause  to  believe  that  B.  was  insolv- 
ent, and  such  preference  was  a  fraud 
on  the  bankruptcy  Act,  and  that  A. 
must  be  excluded  from  a  share  in  the 
distribution  of  the  assets  of  B. :  Held, 

(1.)  That  the  goods  had  not  come 
to  the  possession  of  B.,  or  of  his 
agent,  for  disposal,  so  as  to  cut  off 
the  right  of  A^  to  stop  them  in  tron- 
tUu; 

(2.)  That  the  non-pajnnent  of  the 
price  of  the  goods  warranted  a  rescis- 
sion of  the  sale ; 

(8.)  That  A.  had  a  right  to  appro- 
priate the  goods,  on  crediting  the 
same,  so  as  practically  to  extinguish 
the  charge  of  the  price  of  the  sale  to 
that  extent; 

(4.)  That  the  proof  of  debt  must 
stand.    In  re  Foot,  hdO 

BILL  OF  LADING. 
Bee  Coiofox  Cauuxr,  1  to  4.. 


BOND. 

1.  Where  a  statute  makea  it  the  duty 
of  a  public  officer  to  require  of  an- 
other an  official  bond,  or  a  bond  on 

granting  a  license,  or  the  like,  such 
ond  is  not  necessarily  invalid  be- 
cause it  contains  conaitions  which 
the  statute  does  not  prescribe,  or  ex- 
ceeds the  requirements  of  the  statute. 
United  Staten  V.  Mgwieree,  1 

2.  When  such  bond  is  voluntarily  given, 
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and  U  not  exacted  or  extorted  colon 
ofieii,  it  ie  binding.  id, 

When  conditiens  In  exceea  of  the  rtat- 
nte  reqairement  are  inaerted  therein, 
aaoh  oonditiona  may  be  rejected  as 
inrpluaage,  and  the  bond  be  BUitained 
as  to  the  othera.  id. 

Bm  ImsBHAL  Rxyc!n7B,  1. 


BRIDGE. 
Bm  CoNSTiTvnoirAL  Law,  9,  10. 

c 

CARRIER. 
8te  CoMMOir  Carerr. 


COLLISION. 

1.  A  ateamtug,  either  meeting  a  steam- 
boat end  CD,  or  crossiDg  lier  coarse, 
having  the  steamboat  on  her  star- 
board side,  and,  in  the  latter  case, 
bound  to  keep  out  of  the  way,  held 
in  faalt  for  starboarding,  instead  of 
porting,  and  thus  contributing  to  a 
collision  between  a  vessel  in  tow  of 
her  and  such  steamboat.  The  City 
ofHartfirrd,  72 

S.  The  stearotng  blew  two  whistles,  on 
atarboarding.  The  steamboat  re- 
sponded by  two  whistles,  and,  al- 
though then  on  a  port  helm,  star- 
boaraed  herself:  Htld^  that,  although 
the  steamboat  was  in  fault  for  assent- 
ing, by  her  two  whistles,  yet  that 
fact  did  not  absolye  the  steamtuf 
from  the  fault  she  so  committed,    id. 

8.  The  steamboat  was  also  in  fault  for 
too  g^eat  speed,  and  for  not  stopping 
or  porting.  ia, 

4.  The  steamtog  was  also  in  fault  for 
not  stopping  sooner  than  she  did.  id. 

0.  The  damages  were  apportioned,    id. 

6. '  The  yalne  of  the  steamtug  being  leas 
than  one-half  of  the  damages,  whether 
recourse  can  be  had  to  the  steam- 
boat, to  make  up  the  reat  of  such 


one-half,  in  addition  to  her  own  one- 
half,  ^iMre.  id. 

I.  In  a  dark,  thick  and  stormy  night, 
and  againdt  a  strong  wind,  a  head 
sea,  and  the  tide,  a  steamer  was 
making  all  the  speed  she  could,  car- 
rying steam  up  to  the  limit  of  her 
right  She  collided  with  a  sailing 
Teasel :  Held,  tbat  ahe  was  in  &nit 
for  not  slackening  her  speed.  Tk$ 
Leo,  225 

8.  Under  Articles  16  and  16  of  the  Act 
of  April  29th,  1864,  (IS  U.  8.  SltU.  at 
Largt,  60,  61,)  the  positiye  duty  of 
avoiding  a  collision  with  a  aauinf 
vessel  is  imposed  on  a  steamer, -and 
the  speed  of  the  steamer  should  be  so 
regulated  that  she  may  be  under 
control,  and  a  collision  be  avoided, 
after  the  presence  of  the  other  vessel 
is  ascertained.  id. 

9.  A  steamer  held  in  fault  for  not  keep- 
ing a  sufficiently  careful  lookout  to 
discover  the  lights  of  a  sailing  vessel 
which  she  ouffht  to  have  seen  at  a 
distanoe  within  which  a  collidon 
could  have  been  avoided  by  her  after 
seeing  such  lights.  id. 

10.  A  sailing  ressel  under  way  held  in 
fault  for  not  blowing  a  fog-horn  in  a 
fog.  id. 

II.  Nefflect  to  blow  a  fog-horn  being 
established,  the  vessel  must  show 
affirmatively  that  the  horn,  if  blown, 
could  have  produced  no  effect.       id. 

12.  Both  Teasels  being  in  faulty  the 
damages  were  apportioned.  id. 

18.  The  C.  and  the  U.,  two  steam  ves- 
sels, were  held  liable  for  the  damages 
caused  to  the  owners  of  a  schooner, 
and  also  for  the  damages  caused  to 
the  owners  of  the  cargo  on  board  of 
such  schooner,  by  a  collision  between 
the  C.  and  the  schooner,  the  schooner 
being,  at  the  time,  in  tow  of  the  U., 
and  the  collision  being  due  to  the 
fault  of  both  the  C.  and  the  U.  The 
IT.,  on  her  arrest,  was  discharged 
from  custody,  on  a  stipulation  for  ner 
value,  which  was  in  an  amount  less 
than  one-half  of  the  damages  awarded 
to  the  libellants :  Hdd,  that  the  libel- 
lanta  could  recover  against  the  C 
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only  ihi  one-balf  of  the  damages,  and 
that  they  oonld  not  recorer  against 
her  any  deficiency  in  the  value  of  the 
U.  to  make  np  the  other  half  of  such 
damages.    The  City  of  Hartford,  290 

14.  If  there  is  not  time,  after  the  sound 
of  a  foff-hom  from  a  sailing  vessel,  in 
a  foff,  oecomes  audible  to  a  steamer, 
for  uie  latter  to  slow  and  deliberate 
Bofficiently  to  learn  the  position  and 
course  of  the  sailing  vessel,  and  there- 
upon take  the  proper  measures  to 
avoid  her,  that  fact  snows,  per  m,  that 
the  steamer  is  moving  at  too  great 
speed.     The  Hammonta,  418 

15.  In  a  fog  so  dense  that  another  ves- 
ie\  cannot  be  seen,  it  is  the  duty  of  a 
steamer  to  move  at  such  a  rate,  and 
with  such  control  of  herself,  that, 
when  apprised,  by  the  means  pre- 
scribed oy  statute,  of  the  neighbor- 
hood of  a  sailing  vessel,  she  can  slow 
or  stop  in  season  to  learn  the  position 
and  course  of  the  latter,  and  what 
measures  are  suitable  and  proper  to 
avoid  her.  id, 

16.  It  is  no  satisfactory  test  of  the  pro- 
priety of  the  speed  of  the  steamer, 
that  it  is  proved  to  be  half-speed,  id. 

17.  Important  as  it  is  that  ferry-boats 
should  be  run,  and  although  tney  are 
not  necessarily  bound  to  stop  by 
reason  of  a  fog,  they  are  bound,  when 
80  running,  to  use  vigilance,  caution, 
and  skill  in  some  degree  propor- 
tioned to  the  increased  danger  of 
accident     7%e  Lydifi,  410 

18.  The  Court  will  not  now  say  that 
the  ringing  of  a  bell,  or  the  giving  of 
other  aadible  signal,  at  the  termini 
of  the  ferries,  as  affuide  to  crossing 
boats,  is  required  by  law ;  but.  it  is 
qnite  obvious,  that  it  is  a  useful  pre- 
caution, and  observation  suggests 
that  it  is  not  uncommon.  id, 

19.  Where,  in  a  suit  by  the  owners  of 
a  schooner  against  a  steamer,  to  re- 
cover for  the  damage  done  to  the 
former  by  a  collision  with  the  latter, 
the  testimony  is  irreconcilable,  and 
is  nearly  evenly  balanced  on  the 
question  as  to  whether  the  schooner 
cliaoged  her  course,  the  rules  must 
be  applied,  that  it  was  the  duty  of 


the  steamer  to  keep  out  sif  the  way  of 
the  schooner,  that  the  steamer  is  pre- 
sumptively responsible  for  the  col- 
lision, that  the  Durden  of  excusing  it 
rests  upon  her,  and  that,  where  the 
only  excuse  set  up  is,  that  the  schooner 
changed  her  course,  so  as  to  defeat 
measures  taken  by  the  steamer  to 
avoid  the  schooner,  it  is  not  enough 
for  the  steamer  to  create  a  doubt  on 
the  question,  but  she  must  establish 
such  excuse  satisfactorily.  ZeavUt 
V.  Jmoitt,  419 

20.  A  steamer  collided  with  a  sailing 
vessel  in  tow  of  a  steam4ug.  In  a 
suit  in  rem,  brought  by  the  owners  of 
the  sailing  vessel  against  both  of  the 
other  vessels,  to  recover  for  the  dam- 
ages sustained  by  them  by  the  col- 
lision, it  was  hela,  both  of  such  other 
vessels  beine  found  in  fi&ult,  that  each 
must  be  held  liable  for  only  one-half 
of  such  damages,  and  that  the  steamer 
could  not  be  held  to  make  up  a  de- 
ficiency caused  by  the  fact  that  the 
value  of  the  steam-tug  was  less  than 
one-half  of  such  damages.  iTie  Ala- 
bama and  The  Game  Voek,  482 

21.  Where  a  vessel  is  sunk  by  a  col- 
lision, and  a  recovery  is  had  by  her 
acrainst  another  vessel  for  a  total  loss 
of  her,  as  the  damages  caused  there- 
by, an  item  for  the  expense  of  raising 
the  former  vessel  wiU  be  allowed,  if 
it  does  not  sppear  that  more  was 
done,  in  raising  her,  than  to  enable 
proof  to  be  g^iven  that  she  could  not 
be  repaired  without  too  great  ex- 
pense.    The  Ameriea,  486 

22.  In  such  an  action,  interest  on  the 
items  of  damage  allowed  Is  proper, 
as  an  allowance,  as  being  necessary 
to  indemnity.  ieL 

28.  A  pilot-boat,  at  night,  ^  her  flash 
light,  was  seen  from  a  steamer  at  a 
distance  of  several  miles,  and  the 
officer  of  the  steamer  saw  her  move- 
ments, and  saw  that  her  couree  was 
such  as  would  cross  the  course  of  the 
steamer.  The  pilot-boat  came  to  a 
position  nearly  ahead  of  the  steamer, 
and  lowered  a  boat,  with  a  lantern 
on  board,  to  take  a  pilot  to  the 
steamer.  This  was  seen  from  the 
steamer.  The  pilot-boat  was  cros^ng 
from  starboard  to  port  of  the  steamer 
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and  kept  her  coane.  The  pilot-boat 
ahowea  no  masthead  light  The 
steamer  did  not  atop,  but  starboarded, 
and  collided  wito  the  pilot-boat: 
Hdd, 

(1.)  That  the  collision  was  not  due 
to  the  want  of  a  mast-head  light  on 
the  pilot-boat ; 

(2.)  That  the  steamer  was  in  fanlt 
in  starboarding,  and  in  not  stopping 
to  receive  the  pilot; 

(8.)  That,  it  being  shown  to  be 
custom,  it  was  not  a  fault  in  the  pilot- 
boat  to  pat  herself  into  the  path  of  the 
steamer,  and  there  lower  tier  yawl, 
to  put  a  pilot  on  board  of  the  steamer. 
Tke  City  of  WtMnffton,  487 


COMMISSIONER. 


See  Admiraltt,  J. 

EzTRADinoM,  1  to  8. 


COMMON  CARRIER. 

1.  M.  shipped,  at  New  York,  on  a  steam- 
ship, fur  Liverpool,  200  iMdes  of  cot- 
ton, and  reoeiyed  from  the  yessel  a 
bill  of  lading  therefor,  which  he  en- 
dorsed to  the  libellant,  who  had  pur- 
chased the  cotton.  At  Liyerpool, 
the  vessel  delivered  166  bales  of  the 
cotton  to  the  agent  of  P.,  who  claimed 
to  own  the  cotton.  As  to  140  bales, 
it  was  shown  that  P.  was  the  real 
owner  of  them.  As  to  the  remaining 
25  bales,  it  was  shown  that  the  libel- 
lant, who  originally  owned  such  20 
bales,  had  intermixed  and  confused 
them  with  the  140  bales,  in  an  ef- 
fort to  obliterate  the  original  marks 
on  the  140  bales,  so  as  to  prevent 
their  identification  by  other  persons 
chdmiog  them,  and  it  did  not  appear 
that  the  140  bales  could  have  been 
identified,  at  Liverpool,  so  as  to  be 
separated  out  of  the  166  bales,  and 
the  bales  were  of  different  grades  or 
aualities,  and  different  values :  Held^ 
that  the  delivery  of  the  166  bales  to 
the  agent  of  P.,  at  Liverpool,  was 
proper,  and  that  the  libellant  could 
not  recover  the  value  of  any  of  them 
from  the  vessel.     The  Idaho,        218 

2.  The  rule  that  the  carrier  cannot 
dispute  the  title  of  the  shipper  of 
goods,  is  subject  to  two  conceded  ex- 


ceptions— Ist,  where  the  true  owner 
has  compelled  a  delivery  to  himself 
by  judicial  proceedings;  2d,  where 
the  shipper  has  obtained  possession 
of  the  goods  by  fraud  or  felony,  and 
they  have  been  delivered  by  the  car- 
rier to  the  true  owner.  Moreover, 
the  carrier  mav  defend  himself  by 
proof  of  actual  delivery  of  the  goods 
to  the  true  owner,  although  without 
judicial  compulsion.  The  true  rule 
IS,  that  the  carrier  cannot  dispute 
the  shipper's  title,  while  retaining 
the  possession  of  the  goods:  bot  he 
may,  if  he  have  actually  delivered 
them  to  the  true  owner.  id. 

8.  The  maater  of  a  vessel  signed  a  bill 
of  ladiqg  for  140  bales  of  cotton,  as 
shipped  on  board.  The  bill  was  en- 
dorsed to  P.,  and  he  advanced  money 
on  the  faith  of  it  No  such  cotton 
was  on  board  of,  or  had  been  deliv- 
ered to,  the  yessel,  when  the  bill  was 
signed.  Seven  days  afterwards,  the 
140  bales  were  deliyered  on  the 
wharf  at  which  the  vessel  was  lyin^, 
in  the  usual  place  of  deposit  for  cargo 
to  be  taken  on  board,  and  were  re- 
ceived by  the  mate  of  the  vessel,  on 
its  behalf,  and  receipted  for  in  the 
name  of  the  vessel,  by  her  proper 
officers,  but  were  not  put  on  board. 
AttenK'ards,  and  on  the  same  day,  the 
cotton  was  removed  by  the  shipper : 
Held,  that  the  cotton  was  delivered 
to  the  vessel,  and  that  P.  became  its 
owner,  as  against  all  persons  whose 
rights  did  not  accrue  prior  to  the  de- 
livery of  the  cotton  to  the  vessel,  id. 

4.  The  rule  stated,  in  respect  to  a  con- 
fusion of  goods.  uf. 

6.  A  person  who  had,  on  board  of  a 
steamboat,  which  was  a  common  car- 
rier, pursued,  against  the  remon- 
strance of  the  carrier,  the  business  of 
an  express  agent,  on  board  of  such 
steamboat,  came  on  board  of  her 
again,  for  that  purpose,  having  pur- 
chased a  ticket  f(»r  a  passage,  and  re- 
fused to  desist  from  such  business, 
when  requested  by  the  ofiicers  of  the 
boat,  and  was  removed  from  the  boat, 
by  such  officers,  without  unnecessary 
force:  Held,  that  the  removal  was 
justifiable.     77u  D,  R,  Martin,     233 

6.  A  common  carrier  is  not  bound  to 


INDEX. 


567 


pennit  a  basiness  which  interferes 
with  his  own  interests,  to  be  trans- 
acted on  his  yehides.  id 

• 

7.  A  carrier  who  waiyes  his  rights  in 
that  respect,  in  r^^rd  to  one  per- 
son, is  not  bound  to  waive  them  in 
regard  to  another  person.  id. 

8.  The  sale  or  leasing  to  individuals, 
by  a  carrier,  of  rights  to  transact  on 
his  vehicle  such  business  as  may  be 
done  thereon,  and  the  exclusion  of 
others  therefrom,  are  reasonable  reg- 
ulations, which  the  Courts  are  bound 
to  enforce.  id. 

CONSPIRACY. 
See  Indictmbnt. 


CONSTITUTIONAL  LAW. 

1.  A  female  voted,  at  an  election  in  the 
State  of  New  York,  for  a  representa- 
tive  in  the  Congress  of  the  United 
States.  Under  the  Constitution  and 
laws  of  the  State  of  New  York,  none 
but  males  were  authorized  to  vote 
for  members  of  the  most  numerous 
branch  of  the  State  L^^lature.  She 
possessed  all  the  qualifications  entit- 
ling a  person  to  vote  at  such  election, 
except  that  she  was  not  a  male.  She 
was  indicted,  under  §  19  of  the  Act 
of  May  8l8t,  1870,  (16  U,  8.  Stat,  at 
Large,  144,)  for  knowingly  voting  at 
such  election  without  having  a  lawful 
right  to  vote.  On  the  trial,  it  was 
contended,  in  defence,  that,  as  she 
had  all  the  qualifications  required  for 
electors  of  representatives  in  Con- 
gress, by  Article  1,  section  2,  subdi- 
vision 1,  of  the  Constitution  of  the 
*  United  Stetes,  (namely,  the  qualifica- 
tions requisite  for  electors  of  the  most 
numerous  branch  of  the  Stete  Legis- 
lature,) except  that  of  being  a  male, 
the  restriction  of  voting  to  males,  by 
the  Constitution  and  laws  of  New 
York,  was  void,  as  a  violation  of  the 
14th  amendment  of  the  Constitution 
of  the  United  Stetes,  which  provides 
that  "  no  Stete  shall  make  or  enforce 
any  law  which  shall  abridge  the  priv- 
ileges or  immunities  of  citizens  of  the 
United  Stetes:"  HeJd,  that  such  re- 
striction was  not  void.  United  States 
V.  Anthony,  200 


2.  The  ISth,  14Ui  and  15th  amend* 
mente  of  the  Constitution  of  the  Unit- 
ed Stetes,  considered.  id* 

8.  The  14th  amendment  defines  and  de- 
clares who  shall  be  citizens  of  the 
United  States,  and  protecte  only  such 
righte  as  are  righto  belon?inff  to  per- 
sons as  citizens  of  the  United  Stetes, 
and  not  righte  belonging  to  persons 
as  citizens  of  a  Stete.  id. 

4.  The  righte  of  citizens  of  a  Stete  de- 
fined, id. 

6.  The  right  or  privilege  of  voting  is 
one  arising  under  the  Constitution  of 
the  Stete.  and  not  under  t^e  Consti- 
tution of  the  United  Stetes.  id. 

6.  It  is  no  defence  to  such  indictment, 
that  the  defendant  believed  she  had 
a  ri^ht  to  vote,  and  voted  in  reliance 
on  that  beliel  id. 

*l.  The  defendant,  knowing  that  she 
was  a  female,  and  that  the  Constitu- 
tion of  New  York  prohibited  her 
from  voting,  and  having  voted,  the 
Court  refused  to  submit  to  the  jury 
the  question  whether  she  intended, 
by  voting,  to  violcito  the  stetute,  or 
any  other  question,  and  directed  the 
jury  to  find  a  verdict  of  guilty,  and 
denied  a  request,  by  the  defendant's 
counsel,  that  the  jury  be  polled: 
Held,  on  a  motion  for  a  new  trial, 
tha.t  such  direction  was  proper,  and 
not  a  violation  of  the  right  of  trial 
by  jury.  id. 

8.  On  the  trial  of  an  indictment,  the 
Court  has  the  power,  and  it  is  ito  duty, 
to  direct  a  verdict  of  guilty,  whenever 
the  facte  constituting  guilt  are  undis- 
puted, id. 

9.  An  injunction  beinjr  asked,  to  re- 
•  strain  the  building  of  a  bridge  across 

the  Hudson  river,  oetween  the  city  of 
Troy  and  the  village  of  West  Troy, 
on  the  around  that  the  bridge  would 
essentifUly  obstruct  the  navigation  of 
the  river,  and  would  interfere  with 
the  use  by  the  plaintiff  of  vessels 
owned  by  nim,  enrolled  and  licensed 
for  the  coasting  trade  by  the  United 
Stetes,  the  Court  held,  as  matter  of 
fiict,  on  the  evidence,  that  the  erec- 
tion of  the  bridge,  as  proposed,  with 
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pierb,  would  uot  create  ehoals  or  bars, 
aad  that,  wHh  two  drawa,  each  1 1 1 
'  feet  wide  in  its  openliiff,  and  with  an 
eldvation  of  82  feet  above  ordinary 
tide-water,  the  bridge  would  not  ma- 
terially  obetmot  the  narifi^tion  of  the 
river,  and  that  the  injonction  must 
be  reftised.  SiUiman  t.  2Voy  A  Weit 
TSroy  Bndj/e  Co.,  274 

10.  The  cases  reriewed,  on  the  anbject 
of  when  a  bridge  over  a  naviffable 
stream  will  be  regarded  as  an  inter- 
ference with  commerce  amOng  the 
States.  id. 


CONSTITUTION  OF  THE  UNITED 
STATES. 

Article  1,  section  2,  subdivision  1,  200. 

205 
Artitle  8,  section  2,  118 

Article  4,  section  2,  subdivision  1,  203 
Article  S  of  Amendments,  890 

18th  Amendment,  201,  202 

14th  Amendment,     201,  202,  208,  204, 

206,  207 
16th  Amendment,      201,  202,  205,  206 


COPYRIGHT. 
See  PaIxxt,  9. 


CORPORATION. 

1.  A  corporation  does  not  waive  an  ob- 
jection to  the  juriedictiou  of  the  Court 
over  it,  by  appearing  and  pleading, 
by  an  attorney,  to  the  jurisdiction  of 
the  Court  Decker  v.  iveio  York  Belt- 
ing  and  Packing  Co,,  76 

2.  Jurisdiction  over  a  Connecticut  cor- 
poration cannot  be  acquired  by  this 
Court,  by  service  of  process  on  one 
of  its  officers,  in  this  District        id. 

8.  In  the  case  of  a  corporation  aggre- 
gate, no  widvef  of  an  objection  to 
jurisdiction  can  be  produced,  by  the 
fact  that  the  corporation  appears  and 
pleads  by  attorney.     Cadle  v.  Tracy, 

101 

Bee  NATioniL  Bank,  4. 
RsMovAL  or  Causes,  1. 
Union  Pacifio  Railroad  Co. 


CRIMINAL  LAW. 

1.  A  defendant  was  tried  on  an  iodiet- 
ment  charging  him  with  the 
sion  of  a  counterfeit  plate,  and 
acquitted.  A  second  indictment 
found  against  him,  charging  him 
with  the  possession  of  another 
counterfeit  plate.  He  pleaded  to  the 
latter  indictment,  that  he  had  been 
once  tried  and  acquitted  of  the  same 
act  of  possession  stated  tho^in. 
From  the  evidence  fiven  on  such 
trial,  and  which  was  the  evidence  to 
be  given  on  the  trial  of  the  second 
indictment,  it  appeared,  that  the  act 
of  possession  charged  was  but  a 
single  act,  and  that  the  first  trial 
necessarily  involved  a  determination 
of  the  act  of  possession  charged  in 
the  second  inoictment  The  verdict 
of  the  jury  on  the  first  trial  met  with 
the  approval  of  the  Court,  and  it 
advised  the  District  Attorney  that 
the  defendant  ought  not  to  be  ag^n 
put  on  trial  upen  the  same  evidence, 
and  that  a  notU  proeequi  ouebt  to  be 
entered  on  the  second  indictment. 
The  District  Attorney  accordingly 
moved  that  a  nolle proeequi  be  entered, 
and  the  motion  was  granted.  United 
Stateey.  Miner,  611 

See  CoNSTiTDTiOMAL  Law,  1  to  8. 
evidbncb. 
Indiotmbnt. 

D 

DAMAGES. 
See  Collision,  6,  0,  18,  20  to  22. 


DISTILLER. 
See  Internal  Rxvbnub. 


DUTIES. 

1.  In  construing  the  8th  section  of  the 
Act  of  June  80th,  1864,  (18  U,  S, 
StoL  ai  Large,  210,)  which  imposes  a 
duty  of  sixty  per  centum  ad  valorem 
on  *'  all  dress  and  piece  silks,  ribbons, 
and  silk  velvets,  or  velvets  of  which 
silk  is  the  component  material  of 
chief  value,"  that  clause  must  be  con- 
strued in  the  same  manner  as  if  the 
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word  "  ribbnna  "  read  "  dlk  ribbons." 
C/ui^Mm  Y.  Smytke,  120 

iSMPEOTBST. 


E 

EQUITY. 

8e9  BANKEurroT,  8. 
Patent,  4  to  7. 

PRAOTIOK. 
RSTIVOR. 


EVIDENCE. 

1.  Under  an  indictment  founded  on 
§  148  of  the  Act  of  June  8th,  1872,  (17 
U,  8,  Stat,  at  Large,  802,)  as  amended 
by  §  2  of  the  Act  of  March  8d,  1878, 
(io.,  699,)  which  provides,  tliat  no 
article  or  thing  "  deeiened  or  intended 
for  the  preyention  of  conception  or 
procarine  of  abortion,**  shall  be  car- 
ried in  Sie  mail,  and  declares  gnilty 
of  a  misdemeanor  any  person  who 
knowingly  deposits,  ror  mailing  or 
delivery,  any  sach  article  or  thing, 
the  defendant  cannot  show,  in  defence, 
that  the  article  deposited  in  the  mail 
would  not,  in  fact,  nave  any  tendency 
to  prevent  conception  or  procure 
abortion,  and  that  its  harmless  char- 
acter was  known  to  him  when  he  de- 
posited it,  it  being  sufficient  that  the 
article,  when  deposited,  was  put  up 
in  a  form,  and  described  in  a  manner, 
calculated  to  insure  its  use  to  pre- 
vent conception  or  procure  abortion, 
by  any  one  desiring  to  accomplish 
that  result,  and  into  whose  hands  it 
might  fall.    UwUed  8UU9i  r,  BaU,  ZA^ 

2.  Under  an  indictment  founded  on  the 
same  section,  which  declares  it  to  be 
a  misdemeanor  to  knowingly  deposit 
in  the  mail,  for  mailing  or  delivery, 
any  advertisement  or  notice  giving 
information  where  or  of  whom  any 
such  article  or  thing  may  be  obtained, 
if  it  be  shown  sndi  a  notice  was  de- 
posited, it  is  immaterial  whether,  in 
fact,  the  article  or  thing  was  at  tlie 
place  designated.  id. 

8.  The  defendant  was  indicted,  under 
the  06th  section  of  the  National  Bank- 
ing Act  of  June  Sd,  1864,  (18  U,  8. 


Stat  at  Large,  116.)  for  embeszUng, 
abstracting,  and  wilfmly  misapplying 
the  moneys  and  funds  of  a  bank  ol 
which  he  was  cashier,  with  intent  to 
injure  and  defraud  the  bank.  On 
the  trial  it  was  shown  that  he  took 
moneys  and  funds  of  the  bank,  and 
•used  them  in  stock  speculations  car- 
ried on  in  his  own  name,  by  deposit- 
ing them  with  a  stock-broker,  as  mar- 
gins The  defendant  offered  to  prove 
that  such  acts  of  bis  were  known  to 
the  president  and  some  of  the  direct- 
ors &[  the  bank,  and  were  sanctioned 
by  them,  and  that  such  dealings  of 
his  with  the  funds  of  the  bank  were 
intended  for  the  account  and  benefit 
of  the  bank,  and  were  believed  by 
him  to  have  been  sanctioned  by  the 
president  and  some  of  the  directors, 
although  there  was  no  resolution  of 
the  board  of  directors  authorizing  or 
sanctioning  them.  The  evidence  was 
offered  only  to  disprove  the  -aver- 
ments in  the  indictment,  that  the  acts 
were  done  "  with  intent  to  injure  and 
defraud"  the  bank.  The  evidence 
was  excluded:  Held,  that  the  evi- 
dence was  properly  excluded.  Ufdt^ 
States  V.  TaifUor,  874 

See  Baiucbmt,  2. 

Internal  Rkvsnue,  9. 
Patent,  7. 


EXECUTOR. 
See  Rsvivoa. 

EXTRADITION. 

1.  Whether  a  Commissioner  has  juris- 
diction to  entertain  proceedinfi;8  for 
the  apprehension  of  an  allegecf  togi- 
tive  from  the  justice  'of  a  foreign 
Government,  with  a  view  to  his  ex- 
tradition under  a  treaty  for  that  pur- 
pose, until  a  mandate  or  authority 
fur  his  apprehension  h^  been  granted 
by  the  Executive  Department  of  the 
Government  of  the  United  States, 
guere.    In  re  Maedonndl,  79 

2.  The  warrant  for  the  arrest  of  the 
alleged  fugitive,  in  this  case,  held  suf- 
ficient, id, 

8.  In  describing  the  offence  charged, 
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the  warrant  may  follow  the  words  of 
the  treaty.  id, 

4.  It  18  not  neceBsary  that  the  com- 
plaint on  which  the  warrant  is  issued 
should  set  forth  the  issuing  of  a  mar.- 
date  by  the  Executive  for  the  arrest 
of  the  fngitiTe.  id, 

5.  If  such  mandate  is  a  necessary  pre- 
requisite, it  is  sufficient  for  it  to  de> 
scribe  the  offence  charged,  in  the 
▼ery  terms  of  the  treaty.  id, 

6.  The  complaint,  in  this  case,  held 
sufficient  id, 

1.  It  is  not  proper  to  resort  to  a  habeas 
corpus,  to  renew,  during  the  progress 
of  proceedings  before  the  Commis- 
sioner, decisions  on  questions  as  to 
evidence,  made  by  the  Commis- 
sioner, id, 

8.  In  extradition  cases,  the  Commis- 
sioner may,  in  his  discretion,  grant 
reasonable  adjournments,  in  the 
course  of  hearing  the  evidence,  to  en- 
able testimony  to  be  produced,      id. 

9.  The  extradition  Convention,  of  June 
16th,  1862,  (10  U.  8,  Stat,  at  Large, 
964.)  between  the  United  States  and 
Prussia,  for  "  the  mutual  delivery  of 
criminals,  fu^tives  from  justice,"  in 
certain  cases,  provides,  that  the  con- 
tracting parties  shall,  on  requisition, 
deliver  up  to  justice  all  persons  who, 
being  chai*ged  with  the  crimes  there- 
in specified,  *'  committed  within  the 
jurisdiction  of  either  party,  shall  seek 
an  asylum,  or  shall  be  found,  within 
the  territories  of  the  other."  S., 
alleged  to  be  a  native  of  Prussia, 
and  since  his  birth  and  still  a  sub- 
ject of  the  Ein<;  of  Prussia,  was 
arrested  in  the  United  States,  for 
extradition  to  Prussia,  charged  with 
having  committed,  at  Brussels,  in 
Bel^um,  "  and  within  the  legal  juris- 
diction of  j^jrussia,"  crimes  specified 
in  said  Convention.  It  was  alleged, 
that,  inasmuch  as  such  crimes  were, 
at  the  time  they  were  committed, 
punishable  by  the  laws  of  Belgium, 
S.  being,  when  they  were  committed, 
a  subject  of  Prussia,  was,  by  the  laws 
of  Prussia,  subject  to  be  punished  for 
said  crimes  in  Prussia;  that  a  prose* 
cution  against  him  therefor  had  been 


commenced  in  Pmasia,  and  a  warrant 
of  arrest  thersfor  bad  been  iaaned 
against  him  by  the  proper  judicial 
tribunal  in  Prussia  having  jurisdiction 
thereof;  and  that,  immediately  after 
committing  the  crimes,  he  had  fled 
from  the  justice  of  Belgium  and  Prus- 
sia. There  was  no  extradition  treaty 
between  the  United  States  and  Bel- 
gium: Held,  that  tlie  case  was  one 
within  the  said  Convention.  In  re 
Btupp,  124 

10.  The  providons  for  extradition  con> 
tained  in  the  treaties  and  Conventions 
for  that  purpose  between  the  United 
States  and  foreign  countries,  consid- 
ered, as  bearing  on  tiie  meaning  of 
the  word  ''jurisdiction,"  used  there- 
in, id. 

11.  Out  of  seventeen  of  those  treaties 
and  Conventions,  which  are  now  in 
force,  all  but  one  provide  for  the  de- 
livery of  persons  cbarged  with  crimes 
committed  within  the  '*  jurisdiction  " 
of  one  party,  who  shall  seek  an  asy- 
lum within  the  "territories"  of  the 
other.  id, 

12.  Consideration  of  the  treaties  be- 
tween the  United  States  and  foreign 
countries,  respecting  the  jurisdiction 
of  the  United  Sutes  over  crimes 
committed  in  those  foreign  countries, 
and  of  the  laws  of  the  United  States 
passed  in  pursuance  of  the  provisions 
of  those  treaties,  and  to  carry  them 
into  effect,  and  of  the  practical  exe- 
cution of  those  laws.  tdL 

18.  Consideration  of  the  laws  of  tiie 
United  States  respecting  the  juris- 
diction of  the  United  States  over 
crimes  not  committed  within  the 
physical  territory  of  the  United 
States,  other  than  laws  passed  in 
pursuance  of  treaties,  as  showing  an 
assumption  by  the  United  States  of 
jurisdiction  over  offences  committed 
outside  not  only  of  the  physical  ter 
ritorial  limits  of  the  United  State?:, 
but  outside  of  the  quasi  territorial 
limits  of  the  United  States,  such  as 
an  American  vessel  on  the  high  seas, 
and  outside  of  territorial  limits  grant- 
ed by  treaty.  id, 

14.  Observations  on  the  power  of  the 
Court  to  issue  a  writ  of  certiorari,  in  a 
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case  under  a  treaty  providlog  for  the 
eztradiiioi^  of  fnsrltives,  and  on  the 
effect  of  a  warrant  of  enrrender, 
issued  by  the  President,  as  a  guper- 
Bedecu  of  such  a  writ.  In  re  Macaon- 
neU,  170 

16.  While  the  relator  was  lawfully  held 
in  custody,  under  a  valid  warrant 
of  arrest,  in  an  extradition  case,  and 
the  inquiry  thereunder  was  being 
proceeded  with,  a  second  warrant,  on 
a  new  complaint,  for  a  distinct  of- 
fence, for  his  extradition,  was  issued. 
Afterwards,  he  was  discharged  from 
the  arrest  under  the  first  warrant, 
for  want  of  sufficient  evidence  to 
justify  his  commitment,  and  he  was 
thereafter  arrested  under  the  second 
warrant :  Jf-ld,  that  the  latter  arrest 
was  not  invalid.  id. 

1 6.  Under  g  2  of  the  Act  of  August  1 2th, 
1848,  (9  U,  8.  8UU,  at  Large,  802,) 
as  supplemented  by  the  Act  of  June 
22d,  1860,  (12  Id.,  84,)  copies  of  dep- 
ositions taken  in  London,  before  the 
Lord  Mayor  of  London,  and  certified 
under  his  band  to  be  copies  of  the 
depositiqns  on  which  he  issued  a  war- 
rant of  arrest  against  the  person 
charged,  and  further  certified  by  the 
Minister  of  the  United  States  in  Great 
Britain  to  be  so  authenticated  as  to 
entitle  them  to  be  received  for  sim- 
ilar purposes  by  the  tribunals  of 
Great  Britain,  are  competent  evi- 
dence in  an  inquiry  under  a  warrant 
of  arrest,  in  au  extradition  case,    id 

17.  A  Court,  or  a  judge,  issuing  a  writ 
of  Kabeae  carpue,  in  an  extradition 
case,  does  not  sit  as  an  appellate  tri- 
bunal, to  review  the  proceedings 
which  have  taken  place  before  a  Com- 
missioner, as  upon  allegation  of  error. 

id. 

18.  If  the  Commissioner  acquired  juris- 
diction of  the  subject-matter,  and  of 
the  prisoner,  the  prisoner  may  be 
legally  held,  although  the  Commis- 
sioner, in  conducting  the  inquiry, 
committed  an  error  in  the  reception 
of  evidence.  id, 

19.  The  adjudications  in  this  Circuit 
considered,  as  to  the  power  and  duty 
of  the  Court,  on  habeas  eorpwi  and 
eerHorari,  to  entertain  the  question  of 


the  suffici^'ncy  of  the  evidence  before 
the  Commisnoner,  to  warrant  the 
commitment  for  surrender.  id. 

20.  No  case  has  held,  that,  because 
some  evidence  was  introduced  which 
was  not  legal  or  competent,  or  be- 
cause the  Court,  upon  a  review  of 
the  evidence,  was  of  opinion  that  it 
would  have  come  to  a  different  con- 
elusion  upon  the  evidence,  therefore 
the  proceedings  were  illegal,  and  the 
prisoner  should  be  discharged.       id. 


H 

HABEAS  CORPUS, 
See  ExTEADiTiosr,  7. 
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INDICTMENT. 

1.  An  indictment  for  a  violation  of 
the  80tb  section  of  the  Act  of  March 
2d,  1867,  (14  U.  S.  Stat,  at  Large, 
484,)  which  provides,  'that,  if 
two  or  more  persons  conspire  either 
to  oogimit  any  offence  against  the 
laws  of  the  United  States,  or  to  de- 
fraud the  United  States  in  any  man- 
ner whatever,  and  one  or  more  of 
said  parties  to  said  conspiracy  shall 
do  any  act  to  effect  the  object  there- 
of, the  parties  to  said  conspiracy 
shall  be  deemed  guiltv  of  a  misde- 
meanor," is  sufficient,  if  it  correctly 
charges  an  unlawful  combination  as 
actually  made,  and,  in  addition,  de- 
scribes any  act  by  any  one  of  the 
parties  to  the  unlawful  agreement,  as 
an  act  intended  to  be  rehed  uix)n  to 
show  the  asreement  in  operation,  al- 
though it  does  not  appear,  by  the 
face  of  the  indictment,  in  what  man- 
ner the  act  dcjicribod  would  tend  to 
effect  the  object  of  the  conspiracy. 
UuUed  States  v.  D<mau,  168 

See  Constitutional  Law,  1  to  8. 

EVIDENOB. 

INJUNCTION. 

See  Bankbuftct,  8. 

CoNBTiruTioxAL  Law,  9, 10. 
Patent,  4,  0. 
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INTEREST. 
See  CoLLOioir,  22L 


INTERNAL  REVENUE, 

1.  The  S9th  tection  of  the  Internal 
Revenue  Act  of  July  Ist,  1862,  (12 
IT.  8.  Stat  at  Large,  446,)  describee 
the  bond  to  be  given  to  the  United 
States  by  distillers,  on  application 
for  a  license  to  distil,  and  specifies  the 
several  conditions  of  snch  bond  in 
detail.  The  declaration  herein  aver> 
red,  that  O.  made  application  to  the 
collector  of  iDtemaJ  Revenue  for  a 
license  as  a  distiller,  and  that  the  de- 
fendants thereupon  became  bound,  by 
writing  obligatory,  sealed,  dtc,  to  the 
United  States,  in  the  sum  of  $18,000, 
conditioned  that  the  said  G.  should 
truly  and  faiihfully  conform  to  all  of 
the  provisions  of  the  said  Act,  and  of 
such  other  Act  or  Acts  as  were  then, 
or  might  thereafter  be,  in  that  behalf 
enacted :  Held,  that  the  bond  was  a 
valid  bond,  and  the  defendants  were 
liable  thereon.  UnUedStaiee  v.  Mjfrt' 
deree,  I 

2.  The  48th  section  of  the  Act  of  June 
80th,  1864,  (18  U.  8.  Stat,  at  Large, 
240.)  as  amended  by  the  9th  section 
of  the  Act  of  July  Idth,  1866,  (14  id., 
Ill,)  in  providing  for  a  forfeiture  of 
*'  tools,  implements,  instruments  and 
personal  property,"  is  not  limited  to 
the  property  of  the  person  having  the 
fraudulent  purpose  mentioned  in  the 
section,  or  to  property  constituting 

•  part  of  the  manufacturing  apparatus 
used  in  the  business,  united  States 
V.  DietUleTy  at  Sfmng  VolUy,    ^  255 

8.  The  22d  section  of  the  Act  of  July 
20th.  1868,  (15  Id,,  184,)  as  amended 
by  the  12th  section  of  the  Act  of 
June  6th,  1872,  (17  U.  8.  Stat  at 
Large,  240,)  in  providing  that  a  dis- 
tiller who  carries  on  business  after 
the  time  statea,  in  a  notice  of  suspen- 
sion, as  the  time  of  suspension,  snail 
incur  the  forfeitures  provided  fur  per- 
sons who  carry  on  the  business  of  a 
distiller  without  having  given  the 
bond  required  by  law,  beinff  the  for- 
feitures mentioned  in  the  44th  section 
of  the  same  Act,  (15  Id.,  142,)  as 
amended  by  the  12th  section  of  the 


taid  Act  of  June  6tfa,  1872,  means,  by 
the  words  "  shall  incur,"  **  shall  causa 
or  bring  on,'  and  is  not  limited  to  a 
forfeiture  only  of  the  interest  of  snch 
distiller  in  the  things  whioh  are  made 
the  subject  of  the  forfeitures.         id. 

4.  The  said  44th  seeti<»i,  in  provi^Bng 
for  the  forfeiture  of  the  interest  in 
the  land  on  which  a  distiikry  is  rito- 
ated,  of  every  person  who  knowingly 
has  suffered  or  permitted  the  business 
of  a  distiller  to  be  there  carried  on, 
or  who  has  connived  at  the  same, 
does  not  require  that  he  should  liave 
knowinely  suffered  or  permitted  it  to 
be  frauaulently  carried  on,  or  that  be 
should  have  connived  at  such  firand. 

id 

6.  The  5th  section  of  the  Act  of  March 
81st,  1868,  (16  Id.,  69,)  in  declaring 
that  a  distiller  shall  forfeit  the  distil 
lery  and  distilling  apparatus  used  by 
him,  means,  by  the  words  "  shall  for- 
feit," "  shall  subject  to  forfeiture."  id. 

6.  The  19th  section  of  the  Aet  of  July 
20th,  1868,  (15  Id.,  182,)  in  providing 
that  "  the  distillery,"  Ac,  shall  be 
forfeited,  forfeits  the  property,  irre- 
spective of  the  question  oi  its  owner- 
stiip.  id. 

7.  In  none  of  those  sections  is  any  proof 
required  of  the  actual  compliol^  of 
the  owner  of  the  property  to  be  for- 
feited, in  the  firand  or  other  thincr 
which  causes  the  forfeiture.  ia. 

8.  Under  §  20  of  the  Internal  Revenue 
Act  of  June  80th,  1864,  as  amended 
by  §  9  of  the  Act  of  July  18th,  1866, 
(14  U.  8,  Stat,  at  Large,  104,)  an  as> 
sessor  has  power  to  make  a  supple- 
mentary assessment,  increasing  the 
amount  of  tax  to  be  paid  by  a  distil- 
ler for  a  given  month,  even  thourh 
the  return  made  by  the  distiller  for 
Huch  month  was  correct,  and  the  cause 
of  the  reassessment  is  a  mistake  made 
by  such  assessor  in  the  first  noaesa 
ment,  and  the  amount  of  tax  first  as- 
sessed was  paid.    JBarker  v.  WhUe, 

446 

9.  But,  where  the  tax  reassessed  is  paid 
under  protest,  and  a  suit  is  brought 
to  recover  it  back,  the  reassessment 
cannot  be  upheld,  unless  it  is  shown 
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that  the  asseiior,  before  maktng  the 
reessessmeiit,  determined  that  an  er- 
ror had  been  oommltted  hi  the  first  as-' 
sessment,  the  reeord  of  the  reassess- 
ment not  beW  eyidence  of  that  faet. 

id, 

10.  In  a  snit  brought  by  the  United 
States  against  a  cRstiller,  as  principal, 
tnd  his  sureties,  on  a  bond  conditioned 
tiiat  the  principal  "  shall,  in  all  re- 
spects, faithfully  comply  with  all  the 

Srovisions  of  law  in  relation  to  the 
uties  and  business  of  distillers,"  to 
recover  the  balance  of  the  amount  of 
an  assessment,  and  the  amount  of  a 
reassessment,  made  by  the  assessor 
upon  the  principal,  as  a  tax  due  by 
him  as  a  distiller,  the  sureties  cannot 
show  that  there  were  errors  in  the 
assessment  and  the  reassessment, 
whereby  the  amounts  thereof  were 
made  too  large.  United  8tatM  v. 
Black,  688 

11.  The  only  remedy  of  the  sureties  is 
to  pay  the  amount  under  constraint, 
and  appeal  to  the  Commissioner  of 
Internal  Revenue,  and,  if  the  appeal 
is  denied,  bring  a  suit  against  the 
collector  to  recover  the  amount  un- 
justly exacted.  id, 

12.  Such  an  assessment,  if  too  small,  is 
'  not  rendered  invalid  by  the  &ct  tiiat 

the  assessor,  under  g  20  of  the  Inter- 
nal Revenue  Act  of  June  80th,  1864, 
as  amended  by  g  9  of  the  Act  of  July 
18th,  1866,  (14  U,  8,  Stat,  at  Latgt, 
108,^  afterwards  makes  an  assessment 
of  tne  additional  tax  for  which  the 
distiller  is  liable.  id. 

18.  Such  assessment  of  such  additional 
tax  may  be  made  by  the  assessor, 
solely  because  he  detennines  that  an 
error  was  made  by  him  or  his  prede- 
cessor in  the  first  assessment,  as  well 
as  beeaase  he  determines  that  an  error 
was  made  by  the  distiller  in  his  re- 
turns, id 

14.  The  assessor  derives  his  authority 
to  assess  such  additional  tax,  not  from 
the  fiMt  that  an  error  existed,  but 
from  his  determination  on  the  ques- 
tion of  error.  id, 

16.  A  distiller  is  liable  to  pay  an  as- 
sessed tax,  althongh  it  is  not  shown 


afiirmatively  by  the  Government,  in 
an  action  upon  his  bond«  that  the  sur- 
vey required  by  the  10th  section  of 
the  Act  of  July  20th,  1868,  (16  U,  S, 
Stat,  at  Largt^  129,)  has  been  made, 
and  a  copy  of  it  been  served  upon 
him,  and  although  it  is  not  shown 
that  a  demand  for  the  payment  of 
such  tax  has  been  made  upon  him. 

id. 


JUDGMENT. 
Set  Adhiraltt,  1. 


JURISDICTION. 

Se»  COEPOBATIOV. 
EXTKADrriON. 

Natzoital  Bank,  1  to  3. 


JURY. 
Su  Constitutional  Law,  1  to  8, 


LIEN. 

1.  Supplies  were  furnished,  in  the  port 
of  New  York,  to  a  foreign  vessel 
On  a  libel  in  rem  against  her,  for 
their  value,  it  was  contended  that  the 
presumption  of  credit  to  the  vessel 
was  rebutted  by  the  &ct  that  her  for- 
eign owner  resided  in  New  York.  It 
appeared  that  the  person  who  fur- 
nished the  supplies  did  not  know 
that  such  owner  resided  in  New 
York:  Held,  that,  in  the  absence  of 
such  knowledge,  there  was  no  rebut- 
tal of  such  presumption.    Tfu  Walky- 


r%»n. 


241 


2.  The  libel  aUesed  that  the  supplies 
were  ordered  by  the  "  master  and 
owner"  of  the  vessel  They  were 
shown  to  have  been  orderea  on  the 
request  of  the  master :  Held,  that  this 
was  sufficient.  id 

t.  A  few  days  after  the  supplies  were 
furnished,  the  vessel  sailed  from  New 
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York  on  a  foreign  voyage.    The  libel  ] 
was  filed  directly  after  she  returned  ' 
therefrom  to  New  York.    In  the  mean  | 
time,  she  bad  been  sold  to  a  bonajlde 
purchaser  for  value,  who  was  igno- 
rant of  the  lien  claimed :  ffefd,  that 
Ihere  was  no  laches  in  enforcing  the 
lien,  and  that  the  sale  of  the  vessel 
did  not  destroy  the  lien.  id. 

4.  The  statute  of  the  State  of  New  York, 
{AeU  of  1862,  rhap.  482.  p.  9ft6,)  pur- 
porting to  give  liens  on  vessels  in  cer- 
tain cases,  is  unconstitutional  and 
void,  so  far  as  it  attempts  to  give  a 
remedy  for  the  enforcement  of  mari- 
time contracts  which  is  not  according 
to  the  course  of  the  common  law. 
The  remedy  in  rem  which  it  gives  is 
not  a  common  law  remedy.  In  re 
The  Edith,  451 

6.  Not  only  is  the  remedy  which  such 
statute  gives  void,  but  the  lien  which 
it  purports  to  give  is  not  valid,      id, 

0.  If  the  State  statute  could  be  held 
valid,  the  discharge  of  the  vessel  from 
arrest  on  giving  a  satisfactory  bond, 
as  therein  provided,  terminates  the 
lien.  id. 

1.  The  lapse  of  six  months  after  the 
debt  is  contracted  also  terminates  the 
lien  which  the  statute  attempts  to 
give.  id, 

8.  A  contract  for  repairs  done,  or  for 
supplies  furnished,  to  a  vessel  is  a 
maritime  contract,  of  whioli  Courts 
of  Admiralty  have  jurisdiction, 
whether  such  vessel  be  foreign  or 
domestic.  id. 

9.  But,  aceordinc  to  the  uniform  course 
of  decision  in  the  Supreme  Court,  no 
lien  exists,  by  the  maritime  law,  on 
a  domestic  vessel,  for  repairs  done  or 
supplies  furnished  to  her  in  her  home 
port  id. 

10.  Local  or  State  laws  cannot  confer 
Jurisdiction  upon  the  Courts  of  Ad- 
miralty ;  but,  where  the  subject-mat- 
ter is  a  maritime  contract,  .whereof 
the  Court  of  Admiralty  has  jurisdic- 
tion, it  seems  that  rights  may  exist, 
under  or  by  force  of  State  laws, 
which,  in  dealing  with  the  rem,  the 
Court  of  Admiralty  would  recog^iie 


In  favor  of  partiea  intervening  for 
their  interest  in  the  veesel.  id, 

11.  Where  the  Court  of  Admiralty  had, 
by  the  maritime  law,  jurisdiction  of 
the  contract,  the  Court  of  Admiral^, 
under  rules  of  practice  formerly  in 
force,  reccM^ised  the  validity  of  liena» 
not  marituiie,  annexed  to  such  con- 
tract by  the  local  law,  and  gave  effect 
thereto.  But,  that  no  maritime  lien 
existed  for  supplies  or  repairs  to  a 
domestic  vessel,  in  her  home  port, 
has  been  uniformly  declared,  and  con- 
stantly maintained,  by  the  Supreme 
Courl  id. 

12.  The  cases  on  this  subject  reviewed. 

i<L 

18.  The  rules  prescribed  by  the  Su- 
preme Court,  as  to  process  in  Admi- 
ralty, in  iavor  of  those  furnishing 
supplies  and  materials,  and  tlie 
changes  in  such  rules,  and  the  rea- 
sons for  such  changes,  discussed  and 
commented  upon.  »</. 

14.  The  new  12th  Rule  in  Admiralty, 
of  1872,  considered.  Whetlier  that 
Rule,  in  so  far  as  it  relates  to  snp- 
plies  and  repairs  to  a  domestic  ve6^el 
in  her  home  port  imports  anything 
more  than  that  the  material  man  may, 
by  process  in  rem,  acquire  a  lien  or 
right  to  hold  the  vessel,  as  upon 
mesne  process,  as  security  for  the 
debt  which  he  may  estabush,  quere, 

id, 

16.  That  Rule  does  not  necessarily  re- 
quire a  decision  that  a  contract  for 
supplies  and  materials  to  such  a  ves- 
sel in  her  home  port  creates  a  mari- 
time lien.  id, 

16.  Until  some  more  explicit  declara- 
tion, by  the  Supreme  Court,  of  an  in- 
tention to  reverse  their  former  nu- 
merous decisions  on  this  subject, 
those  decisions  must  be  deemed  bind- 
ing upon  the  inferior  Courts.  id, 

1*1.  The  new  12th  Rule  in  Admiralty, 
of  18*72,  cannot  in  respect  to  a  lil>el 
filed  since  such  Rule  was  adopted, 
have  the  effect  to  revive  a  claim 
which  is  almost  barred  by  the  statute 
of  limitations,  and  make  it  a  lien 
upon  a  vessel,  so  as  to  cut  off  titles 
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thereto  perfected  or  acquired  before 
Buch  Rule  was  adopted.  7%e  Cirea*- 
9ian,  472 

LIMITATION  OP  ACTION. 

1.  In  April,  1861,  a  firm  of  three  part- 
ners, of  which  the  plaintiff  was  a 
member,  at  Natchez,  was  dissolved 
by  war.  Afterwards,  and  during  the 
war,  and  while  Natdbez  was  in  the 
enemy's  territory  and  New  Orleans 
was  in  the  possession  of  the  forces  of 
the  United  States,  the  other  two 
partners  drew,  at  Natchez,  a  draft  on 
a  bank  in  New  Orleans,  in  order  to 
avail  themselyes,  in  the  enemy's  ter- 
ritory, of  money  or  credit  which  they 
had  with  the  bank.  Commercial  in- 
tercourse between  the  two  places 
was  nnlawfal  The  defendant,  as  a 
military  officer  of  the  United  States, 
took  the  draft  from  an  emissary  of 
the  drawers,  who  was  seeking  to 
reach  New  Orleans  from  the  enemy's 
territory,  and  compelled  the  payee 
to  endorse  it,  and  then  collected  its 
amount  from  the  bank,  and  accounted 
therefor  to  the  United  States.  The 
plaintiff  assumed  to  treat  the  money 
as  received  by  the  defendant  to  the 
plaintiff's  use,  and  to  recover  it: 
Beld,  that,  on  that  theory,  the  act  of 
the  defendant  was  a  wrong  done  un- 
der color  of  his  authority  as  a  mili- 
tary officer,  witliin  §  7  of  the  Act  of 
March  3d,  1868,  (12  U,  &  Stat  at 
Larg€f  757,)  and,  as  such,  was  within 
the  limitation  of  two  years,  within 
which,  after  the  commission  of  such 
wrong,  the  action  should  have  been 
brought.    BriUon,  v.  BuUer,         860 

2.  The  defendant  had  been,  for  more 
than  two  years  after  the  transaction 
and  before  the  commencement  of  this 
suit,  within  reach  of  the  process  of 
Courts  in  the  United  States :  Held, 
that  the  Act  of  June  11th,  1864,  (U 
U,  8.  Stat,  at  Large,  128,)  did  not  re- 
lieve the  plaintiff  from  the  effect  of 
the  limitation.  id. 
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MANIFEST. 
See  Adicuultt,  2  to  4. 


MASTER. 
See  AniaRALTY,  2  to  4.  ' 

N 

NATIONAL  BANK. 

T.,  a  resident  of  Kentucky,  and  a 
creditor  of  a  national  bank  incor- 
porated under  the  Act  of  Congress 
of  June  8d,  1864,  (18  (T.  S.  StaL  at 
Large,  99,)  and  located  in  Alabama, 
brought  a  suit  a^inst  it,  in  the  Su- 
preme Court  of  New  York,  to  recover 
a  debt  alleged  to  be  due  from  the 
bank  to  him,  and,  in  such  suit,  at- 
tached certain  moneys  in  the  posses- 
sion  of  a  national  bank  in  New  York, 
as  tiie  property  of  the  Alabama  bank. 
The  suit  was  commenced  by  attach- 
ment and  publication  of  the  sum-  « 
mons.     C,  who  was  appointed  re- 
ceiver of  the  Alabama  bank,  under 
the  provisions  of  the  said  Act,  was, 
on  his  own  application,  substituted  as 
defendant  in  such  suit,  in  place  of 
the  Alabama  bank,  with    ttie   like 
force  and  effect  as  if  the  suit  were 
continued  in  the  name  of  said  bank, 
and  thereupon    put    in  an   answer 
therein,  setting  up  a  want  of  jurisdic- 
tion, in  the  State  Court,  over  him,  as 
an  officer,  or  over  the  bank,  or  over 
the  subject  of  the  action,  and  other 
defences.  -Tlie  suit  was  tried,  and  a 
judgment  was  rendered,  that  T.  re- 
cover of  C,  as  receiver  of  the  bank,  a 
certain  sum,  "  to  be  levied  and  col- 
lected of  the  moneys  and  property 
whereon  an    attachment    has    been 
heretofore    levied    in    this    action." 
Afterwards,  C.  filed  a  bill  in  equity 
in  this  Court,  against  T.  and  the 
New  York  bank,  praying  for  an  in- 
junction against  T.  from  proceeding 
further  on  his  attachment,  or  on  any 
judgment  in  the  suit  iu  which  such 
attachment  was  lasued,  and  for  the 
payment  to  him,  C,  of  the  moneys  in 
the  hands  of  the  New  York  bank. 
The  Code  of  Procedure  of  New  York, 
(§  227)  provides,  that,  in  an  action 
arising  on  contract,  for  the  recovery 
of  money  only,  "  against  a  corpora- 
tion created  by,  or  under  the  laws  of, 
any    other    State,    government,    or 
country,"  the  plaintitf,  at  the  time  of 
issuing  the  summons,  or  at  any  time 
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Afterwards,  mtij  haye  the  property 
of  such  corporation  attached,  in  the 
manner  thereinafter  prescribed,  as  a 
security  for  the  satisfaction  of  such 
judgment  as  the  plaintiff  may  re- 
cover. The  same  Code  (g  427)  pro- 
vides, that  an  action  "  against  a  cor- 
poration created  by,  or  under  the 
laws  ot  any  other  State,  govemment, 
or  country,"  may  be  brought  in  the 
Supreme  Coort  of  New  York,  by  a 
plalDtiff  not  a  resident  of  the  State  of 
New  York,  "  when  the  cause  of  ac- 
tion shall  have  arisen,  or  the  subject 
of  the  action  shall  be  situated,  within 
the  State*  The  bill  proceeded  on 
the  gpround  that  the  State  Court  had 
no  jurisdiction  of  the  suit  against  the 
Alabama  bank,  because  it  could  not 
acquire  jurisdiction,  in  invUum,  of  a 
suit  against  a  corporation  created 
under  said  Act,  and  also  because  the 
cause  of  action  in  such  suit  did  not 
arise  within  the  State  of  New  York : 
Hdd, 

(1.)  That,  so  far  as  the  provision  of 
§  427  of  the  Code  of  New  York  was 
concerned,  the  Supreme  Court  of  New 
York  had  jurisdiction  over  the  suit ; 

( 2. )  That  the  effect  of  the  provisions 
of  the  57th  section  of  the  said  Act  of 
June  8d,  1864,  was  to  deprive  the 
State  Court  of  jurisdiction  over  the 
suit: 

(8.)  That  C.  was  not  estopped,  by 
the  proceedings  in  the  suit  in  the  State 
Court,  from  questioning  the  jurisdic- 
tion of  that  Court  over  him,  or  Its 
jurisdiction  to  render  afainst  bim 
the  ju(^ment  which  it  did  render ; 

(4.)  That  C.  was  entitled  to  the  re- 
lief prayed  for.    Cadlev.  Draey,    101 

2.  A  national  bank  incorporated  under 
said  Act  can  be  suea  only  in  the 
Courts  designated  in  the  57th  section 
thereof.  id. 

8.  Whether  the  cause  of  action,  in  the 
said  suit,  arose  in  New  York,  gttere, 

id, 

4.  A  national  bank,  located  in  the  <nty 
of  New  York,  made  a  loan  there  to 
a  corporation,  ^hich,  if  it  had  been 
made  to  an  individual,  would  have 
been  usurious,  under  the  law  of  New 
York,  as  a  loan  at  a  rate  exceeding 
the  rate  of  7  p^  centum  vtr  atmmn, 
so  that  the  securities  taken  for  the 


loan  would  have  been  void.  Aatatnte 
of  New  York  forbids  a  corporation  to 
interpose  the  defence  of  usury.  The 
effiect  of  such  a  statute,  as  comBtened 
by  the  highest  Court  of  the  State,  is, 
that  the  rate  of  interest  which  a  oor- 
poralion  may  pay  is  not  fixed  or  lim- 
ited. The  'SOth  section  of  the  Na- 
tional Banking  Act  of  June  Sd,  1864, 
(18  U,  &  Slat,  at  Larffe,  108,)  pro- 
vides, that,  when  no  rate  of  interest 
is  fixed  by  the  laws  of  a  State,  a  na- 
tional bank  may  charge  a  nte  not 
exceeding  7  per  osnAun,  and  that,  if 
it  charges  more,  the  entire  interest 
shall  be  forfeited :  Held,  that  the  in- 
terest on  the  loan  in  question  was 
forfeited.    In  re  Wild,  248 

See  EYiOB.Ncn,  8. 


NAVIGATION. 
See  CoLUSiov. 

NOLLE  PROSEQUL 
See  CBDinf AL  Law. 

0 

OFFICER. 

SeeBovD. 

Imtbrxal  Rkvknuk,  1. 


PARTNERSHIP. 


See  RxvivoB. 


PATENT. 

1.  Patents  Generally,  (1.) 

2.  Specification. 
8.  Reissue. 

4.  Novelty,  (2,  8.) 

5.  Infringement. 

6.  Injunction,  (4,  6.) 

7.  Account  of  Profits,  (6.) 

8.  Patent  for  a  Design,  (7  to  9.) 

9.  Particular  Patenta 

(1.)  Sanford— Refrigerator,  (10  to 
18.) 
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(2.)  Carter  and  Mets— Extension- 
table,  (14  to  17.) 

(8.)  Grosjean — Spoon    and    Fork, 
(18  to  20.) 

(4.)  Masary^Paint-can,  (2lto24.) 

(6.)  Blake---Stone-breaking      ma- 
cbiuery,  (25,  26.) 

(6.)  Sarven— iarriage-wheel,    (2Y, 
28.) 

(7.)  Bacbeldar  —  Sewing-macbine, 
(29  to  81.) 

(8.)  Sylla  and  Adams — Harvester. 

(9.)  C.  Anliman  &  Co. — Harvester, 
(82  to  87.) 
(10.)  Wheeler — Harvester,    (88   to 

41.) 
(11.)  Binney — ^Paper-bag    machine, 

(42.) 
(12.)  Frink— Reflector     for      gas- 
lights, (48  to  48.) 

1.  FeUerUa  Generally, 

1.  The  repeal,  by  the  111th  section  of 
the  Act  of  Jaly  8th,  1870,  (16  U.  8. 
Stat,  at  Large,  216.)  of  the  Act  of 
Jnly  4th,  1886,  (6  /d,  117,)  did  not 
have  the  effect  to  vacate  patents 
granted  under  the  said  Act  of  1886, 
nor  does  it  hav«  the  effect  to  prevent 
the  maintaining  of  suits  on  such  pat- 
ents for  causes  of  action  accruing  aft- 
er the  passage  of  said  Act  of  1870. 
Union  Paper  Bag  Machine  Co,  v. 
Newell,  879 

See  VuionoE. 

RiVlVOB. 

2.  Slpeeification. 
See  24,  27,  42. 

8.  Eeieene, 
iS^  82  to  84,  88  to  41. 

4.  Novelty, 

2.  A  patent  for  a  ruffle,  to  be  made  by 
machinery,  cannot  be  sustained, 
where  the  ruffle  is  identical,  in  me- 
chanical construction,  with  a  ruffle 
before  made,  although  the  machinery, 
or  the  process  it  works,  performs  at 
one  operation  what  before  reauired 
more  than  one.     Wooeler  v.  Calhoun, 

210 

8.  The  product  of  a  machine  is  not 
patentable  merely  because  the  ma- 
voL.  xi.^87 


chine  makes  an  already  known  arti- 
cle more  perfectly  than  it  has  been, 
or  can  be,  made  without  a*  machine. 

id. 

See  8,  18,  15  to  17,  19,  20,  86,  87, 
42,  46  to  48. 

5.  Infringement, 

» 

See  8,  28,  26,  26,  28  to* 81,  85,  41 
to  44. 


6.  Injttnetion, 

4.  In  a  suit  in  equity  for  the  infringe- 
ment of  letters  patent,  the  answer 
did  not  state  the  name  or  residence 
of  any  person  alleged  to  have  had 
prior  knowledge  of  the  patented  in- 
vention, or  set  up  a  defence  of  the 
abandonment  of  the  invention  to  the 
public  by  the  inventor,  although  it 
averred  generally  prior  knowledfife 
and    use    of    the    mvention.      The 

.  plaintiff  took  proofe  for  final  hearing, 
and  rested  his  case.  The  defendant 
took  no  proofs.  The  Court  then 
granted  a  preliminary  injunction  in 
the  suit,  restraining  the  infringement 
of  one  of  the  claims  of  the  patent 
Afterwards,  and  after  the  time  for 
taking  proofs  had  expired,  the  de- 
fendant, without  havmg  obtained 
leave  to  amend  his  answer,  or  an 
extension  of  the  time  for  taking  * 
proofs,  applied  to  the  Court  to  dis- 
solve the  injunction,  on  affidavits  set- 
ting out  matters  intended  to  show 
that  the  invention  covered  by  said 
first  claim  was,  with  the  consent  and 
allowance  of  the  inventor,  in  public 
use,  at  a  placo  named,  for  more  than 
two  years  before  the  patent  was  ap- 
plied for,  and  that  the  invention  was 
previously  known  by  persons  named : 
Meld,  that,  inasmuch  as  such  defence 
could  not  be  availed  of  by  the  de- 
fendant in  the  taking  of  proofe  for 
final  hearing,  they  could  not  be 
availed  of  to  dissolve  the  injunction. 
Union  Paper  Bag  Machine  Co,  v. 
NetoeU,  649 

5.  In  a  suit  in  equity,  in  this  Court,  on 
letters  patent,  containing  four  claims, 
against  two  defendants,  J.  and  G., 
the  plaintiff  had  a  decree  adjudging 
infringement  of  the  fourth  claim,  and 
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an  aeoonnt  of  profile,  and  an  Injunc- 
tion.   The  acooanting  was  proceeded 
with.     One  of  the  defendante,  G.. 
was  called  as  a  witneea  for  the  plaint- 
iff, on  the  accounting,  and  ohjected 
to  f?lving  certain  information  asked, 
on  the  ground  that  the  inquiry  went 
beyond  the  scope  of  the  elaln]  in- 
fringed, until  the  defendants  could 
apply  to  this  Coort  for  instmctiona 
The  plaintiff  then  brought  a  suit  in 
equity  in  New  Jersey,  on  the  same 
patent,  a^inst  O.  alone,  claiming  to 
recover  in  it,  for  the  time  coyered 
by  the  suit  In  this  Court,  damages 
for  the  infringement  coyered  by  the 
suit  in  this  Court,  (such  damages  not 
being  didmed  in  the  bill  in  tne  suit 
in  this  Court,  it  haying  been  filed  be- 
fore the  enactment  of  the  55th  section 
of  the  Act  of  July  8th,  1870,  (16  U.  8. 
SiaL  at  Largt,  206,)  and  also  promts 
and  dauiages  for  the  InMngement  of 
the  patent  after  the  date  of  the  de- 
cree in  the  suit  in  this  Court   Prooft 
for  final  hearing  were   taken   and 
dosed  In  the  suit  in  New  Jersey. 
The  plaintiff  also  brought  suits  for 
infringement  In  South  Carolina  and 
Qeorgia,  against  persons  who  had 
infrii^^    only   by   selling  articles 
bought  by  them  firom  the  aefendaots 
in  the  suit  in  this  Court    The  taking 
of  proofs  for  final  hearing  in  the 
South  Carolina  suit  had  been  closed. 
The  defendants  In  the  suit  In  this 
Court  then  applied  to  this  Court,  in 
the  suit  In  tnis  Court,  for  an  injunc- 
tion restraining  the  plaintiff  from 
.further  prosecuting  the  said  other 
three  suits,  and  from  oommendng 
other  suits  against  purchasers  from 
them,  alleging  that  they  had  been 
•called  on  to  account,  in  the  suit  In 
this  Court,  for  the  making  and  selling 
•of  the  articles  covered  by  the  said 
other  three    suits:    Held,  that  this 
Court  had  no  power,  in  the  suit  in 
this  Court,  to  regulate  the  conduct 
•of  the  plaintiff  by  injunction  or  stay 
or    repression,  except  as   regarded 
proceedings  in  thin  suit,  and  that  the 
New  Jersey  suit  might  proi>erly  have 
been  brought  even  In  this  Court,  and 
that  as  to  the  New  Jersey  and  South 
Carolina  suits,  the  application,  to  be 
entertained  at  all,  should  have  been 
made  before  the  plaintiff  took  proofs 
for  final  hearing.   Bumford  Chemical 
Worki  y.  Seeker,  662 


7.  Aeeouni  of  ProJUe, 

6.  In  taking  an  aoooont  of  froBtm,  in  a 
suit  in  equity  for  the  infringement  of 
a  patent  for  machinery,  the  gain  or 
saying  arising  from  the  use  of  tlie  in- 
fringing machinery  cannot  be  applied 
to  make  up  losses  sustained  by  the 
defendant  on  other  branches  of  hie 
business.     Cemover  y.  Jien,  197 

See  FtJioncE, 

8.  PateiU  for  a  Deaign, 


7.  Under  §g  61  and  76  of  the  Act  of 
July  8th,  1870,  (16  U.  8.  8iaL  ai 
Large,  208.  210,)  in  a  suit  in  equity 
for  the  infringement  of  a  patent  for  a 
design,  testimony  as  to  the  prior 
knowledge  and  use  of  the  patented 
design  by  persons  nut  named  in  the 
answer,  is  Inoompetent  CoiUnder  t. 
Griffi^  212 

8.  BlUlard  tables,  and  designs  therefor, 
having  the  sides  and  ends  bevelled, 
being  old,  a  patent  for  a  design  hav- 
ing a  greater  bevel  is  void,  aa  pre- 
senting no  feature  of  invention  or  dis- 
covery, id. 

9.  A  copyright  of  an  engraving  of  soch 
patented  design  cannot  be  used  to 
prevent  a  person  who  has  the  right 
to  make  billiard  tables  in  the  way  he 
makes  them,  from  advertising  tnem 
by  publishing  an  engraving  of  them. 

id, 

9.  Particular  Fatenie, 
(1.)  Sanford^Eefrifferaior, 

10.  The  reissued  letters  patent  granted, 
April  21st  1867,  to  D.  W.  C.  San- 
fard,  for  an  "  Improvement  in  refrig- 
erators," and  extended,  October  20t£, 
1869,  for  seven  years  frt»m  the  IStli 
of  November,  1869,  the  original  pat- 
ent having  been  granted  to  Sanford, 
as  inventor,  November  18th,  1865, 
are  void,  for  want  of  novdty.  RiA- 
erU  V.  Rifer,  11 

11.  The  first  claim  of  sudi  reissue  la  a 
claim  to  a  combination  of  fliree  de- 
ments: (1)  An  open-bottomed  lee- 
box,  constructed  in  such  manner  that 
by  the  perforation  of  holes  in  the 
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sides  and  bottom  of  the  box,  the  air 
will  pass  freely  down  throa<;h,  and 
in  contact  with,  the  ioe  in  the  box, 
so  that  it  can  fitll  directly  from  the 
ice  apon  articles  to  be  refrigerated ; 
(2)  A  dividing  partition,  open  above 
and  below,  so  placed  in  relation  to 
sach  ice-box  that,  by  means  of  self- 
operating  internal  circulation,  in  a 
closed  refrigerator,  the  whole  of  the 
contained  air  shall  be  kept  in  motion, 
and  caused  to  reyoWe  around  sach 
partition,  in  currents  moving  down- 
wards only  on  one  side  of  such  par- 
tition, and  upwards  only  on  the  other 
side;  (8)  A  chamber  for  the  refriger- 
ation of  food  or  proyisions,  pl^ed 
directly  under  the  ice-box,  whether 
there  are  shelves  or  fixtures,  in  such 
chamber,  to  hold  the  articles  in 
the  descending  current  directly  under 
the  open-bottomed  ice-box,  or  wheth- 
er such  articles  are  placed  in  such 
eurrent,  in  such  chamber,  directly 
under  the  open-bottomed  ice-box,  not 
by  means  of  shelves  or  fixtures  placed 
there,  but  by  being  suspended  th^re, 
or  placed  on  the  noor,  or  otherwise 
kept  in  position.  id 

12.  The  second  daim  of  such  reissue 
is  a  claim  to  a  combination  of  three 
elements,  namely,  the  first  and  third 
elements  of  the  first  claim,  combined 
with  the  described  arranfi;ement  for 
carrying  off  the  water,  wnereby  the 
cold  air  can  fall  directly  down  upon 
articles  to  be  refHgerated,  while  the 
water  is  prevented  from  dripping  into 
the  apartment  id. 

18.  The  invention  of  Asel  S.  Lyman, 
set  forth  in  his  caveat,  filed  August 
20ih,  1852,  and  perfected  hy  him 
prior  to  1855,  ana  described  in  his 
application  for  a  patent,  of  Septem- 
ber 21st,  1854,  and  covered  by  the 
patent  granted  to  him  March  25th, 
1866,  embraces  everything  claimed 
in  the  reissued  patent  of  Simford.  id 

(2.)  Carter  and  Mett — ExtenHon-talde. 

14.  The  claims  of  the  reissued  letters 
patent  granted  to  Merrill  E.  Carter 
and  ElUha  Metz.  April  4th,  1871, 
for  "improved  slides  for  extension 
tables,"  the  original  patent  having 
been  granted  to  them  ^ptember  6th, 
1864,  namely,   *'  1.    A  metallic  con- 


necting slide,  D,  with  flanges  to  be 
inserted  in  the  grooves,  E,  £!,  of  the 
wooden  bars,  A.  B,  C,  when  con- 
structed, arranged,  and  operating  in 
the  manner  and  for  the  purpose  speci- 
fied," and  "  2.  A' metallic  connecting 
slide,  D,  for  the  bars  of  extension 
tables,  having  the  flanges  on  one  side 
cast  thicker  than  upon  the  other,  so 
as  to  hold  fast  in  tne  g^roove  of  one 
bar,  and  slide  free  in  the  groove  of 
the  other,  as  herein  described,"  and 
"  8.  The  pin  A,  and  notches  or  holes, 
a,  when  combined  with,  and  used  to 
hold,  a  metallic  connecting  slide,  D, 
in  its  proper  position  in  the  groove, 
E,  of  the  oars  of  an  extension  table, 
as  herein  specified,"  so  far  as  the 
slide  is  concerned,  embrace  only  a 
slide  which  combines  in  one  a  double 
T  slide  and  a  double-wedged  or  dove^ 
tailed  slide,  and  do  not  embrace  a 
slide  whidiis  simply  a  double  T  slide, 
or  a  slide  which  is  simply  a  double- 
wedfsed  or  dove-tailed  slide.  Carter 
V.  MuHuffer,  84 

15.  As  to  the  second  claim,  making  the 
flange  on  one  side  thicker  than  on  the 
other  was  not  new,  and  was  not  a 
matter  oC  invention,  and  it  was  not 
invention  to  so  construct  a  metallic 
slide  when  a  woftden  slide  had  been 
80  constructed  before.  id 

16.  A  wooden  double  T  slide  being  old, 
and  a  wooden  double-wedged  or  dove- 
tailed slide  being  old,  it  was  no  pat- 
entable invention  to  make  either  form 
of  slide  of  metal  instead  of  wood.   id. 

17.  Fastening  one  piece  of  wood  to 
another,  or  one  piece  of  metal  to 
another,  or  a  piece  of  metal  to  one  of 
wood,  by  the  use  of  nails,  bolts,  or 
screws,  Deing  old,  it  was  not  a  patent- 
able invention  to  fasten  a  metallic 
slide  in  the  groove  of  the  slide  bar, 
by  passing  a  nail  or  bolt  through 
both.  mC 

(8.)  Oro^an — Spoon  and  Fork, 

18.  The  second  claim  of  the  reissued 
letters  patent  granted  to  Florian 
Groejean,  July  16th,  1867,  for  an 
"  improvement  in  spoons  and  forks," 
the  original  patent  having  been 
granted  tf)  him  January  28th,  1862, 
tor  an  "  improvement  in  sheet-metal 
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BpooBS,?  And  asalD  reissued  to  bim 
July  7th,  1868,  for  m  "  imDruyement 
in  sheet-metal  spoonB,"  and  again  re- 
iflsned  to  him  July  12th,  1864,  for  an 
''improvement  in  spoons  and  forks," 
namely,  "  A  sbeet-metal  handle,  hav- 
ing a  centra]  conwation,  or  hollow 
ridge,  which  extends  alonff  the  nar- 
row  part  of  the  handle,  and  vaniRhes 
into  the  bowl,  (or  its  substitute,),  by 
tapering  sidewise  and  flatwise,  sub- 
stantially as  before  set  forth,"  is  valid. 
Grottjean  v.  Ptek,  Slow  dt  Wilcox  Co,, 

64 

19.  Such  claim  is  not  anticipated  by 
the  prior  use  of  sheet-metul  candle- 
wiclE  snuffers,  such  as  are  described 
in  letters  patent  granted  to  O.  W. 
Stow  and  Augustus  Banies,  Novem- 
ber 24th,  1857,  for  an  "improvement 
in  candle-snuffers,"  having  a  ceutral 
corrugation.  id, 

20.  The  question  of  double  use,  in  the 
employment,  in  the  ppoon,  of  the 
method  of  corrugation  found  in  the 

.  snuffers,  considered.  id, 

(4.)  Mamry — Faiut-ean. 

21.  The  letters  patent  wanted  to  John 
W.  Masury,  July  12th,  1869,  for  "an 
improvement  in  point-cans,  <&c.,"  the 
claim  of  which  is,  "The  construc- 
tion of  a  metallic  can  for  hermetically 
sealing  piunts  and  other  substances, 
having  attached  thereto  a  rim  or  ring 
of  thin  brass  or  other  soft  metal,  in 
such  a  manner  that  the  top  or  cover 
may  be  removed  by  severing  the  said 
rim  or  ring  of  brass  or  other  soft 
metal  with  a  penknife  or  other  sharp 
instrument,  in  the  manner  and  for 
the  purposes  herein  described  and 
represented,  or  its  equivalent,"  are 
valid.    Masury  v.  Anaenorif        162 

22.  The  invention  covered  by  such 
claim  consists  in  placing  in  one  end 
of  a  can,  and  adjacent  to  the  edsre  of 
the  wall  or  side  of  the  can,  a  rim  or 
ring  of  ti)in  brass  or  other  soft  metal, 
thus  forming  part  of  the  end  of  the 
can,  and  designed  to  be  cut  through, 
to  open  the  can,  and  is  not  antici- 
pated by  a  can  of  tin  with  a  band  of 
sheet  lead  in  the  outer  wall  or  side  of 
the  can,  and  encircling  the  circum- 
ference of  the  can,  with  each  of  its 


two  edges  soldered  to  tiie  adjacent 
tin.  id. 

28.  It  is  an  infringement  of  such  claim 
to  make  a  can  with  one  end  wholly 
of  thin  tin,  which  can  be  easily  cut  at 
the  outer  edge  of  such  end.  id. 

24.  The  rights  of  a  patentee  depend  on 
the  claim  of  his  patent,  properly  con- 
strued, and  not  on  what  he  may  erro- 
neously suppose  it  covers.  id. 


(6.)  Blak^ — SiOM-breaking  nuiMnery. 

25.  The  rnodut  operandi  of  the  machine 
for  breaking  stones,  described  in  the 
reissued  letters  patent  granted  to  Eli 
W.  Blake,  January  9th,  1866,  for  an 
"improyement  in  machinery  for 
breaking  stones,"  (the  original  patent 
having  oeen  granted  to  him,  as  in- 
ventor, June  15th,  1858,)  is,  that,  the 
machine  having  two  upright  converg 
ing  jaws,  one  of  such  jaws  is  fixed 
and  the  other  is  movable,  and,  by  the 
approach  of  the  latter  to  a  specified 
distance,  the  stone  is  crushed,  be- 
tween the  jaws,  to  the  required  size. 
The  movable  jaw  is  moved  forward 
by  an  iron  connecting  rod,  which 
must  cause  such  jaw  to  pass  through 
a  distance  measured  by  the  length  oi 
such  rod.  In  the  Smith  machine, 
the  movable  jaw  is  not  moved  forward 
by  an  iron  connecting  rod,  but  a 
plunger  is  forced  into  a  vessel  filled 
with  water,  and  the  water  is  forced 
throiu^h  a  passage  against  the  mov- 
able jaw,  and  thus  moves  it  forward, 
there  being  a  valve  to  relieve  an  ex- 
cess of  pressure  in  the  water ;  Hdd 
that  the  principle  and  the  operation 
of  the  two  machines  is  the  same, 
namely,  to  move  the  loose  jaw,  by 
mechanical  force,  and  with  a  given 
power,  to  within  the  specified  dis- 
tance of  the  fixed  jaw,  and  that  the 
column  of  water  is  a  mechanical 
equivalent  for  the  iron  rod.  Blake  v. 
RoberUon,  287 


26.  The  provision  in  the  Smith  machine 
for  the  escape  of  the  water,  so  as  to 
prevent  breakage  when  the  stone  to 
be  crushed  is  harder  than  the  iron 
used  to  crush  it,  may  be  a  p&tentable 
improvement,  but  still  sucn  machine 
infringes  the  Blake  patent  .  id. 
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(6.)  Sarven — Carriage-tohaeL 

27.  The  second  claim  of  the  reissaed 
letters  patent  granted  to  James  D. 
Sanren,  Septemoer  6th,  1870,  for  an 
"  improvement  in  carriage  wheels/' 
and  extended  for  seven  years  from 
Jane  9th,  1871,  (the  or^^al  patent 
having  been  granted  to  hmi  Jnne  9th, 
1867,)  namely,  "  A  carriage  wheel 
constructed  with  a  mortised  wooden 
hnb,  with  tenoned  spokes,  and  with 
flanges  which  embrace  the  fa^s  of 
the  spokes  in  the  immediate  vicinity 
of  the  hub,  and  are  connected  to- 
gether so  as  to  form  a  metallic  band 
throngh  which  the  spokes  extend  into 
the  mortises  in  the  wooden  hub, 
substantaally  as  before  set  forth," 
does  not  require  that  the  tenoned 
spokes  should  have  shoulders  bearing 
on  the  wooden  hub.    Sarven  y.  Hall, 

295 

28.  Such  claim  is  infringed,  if,  with  the 
other  features  of  uie  claim,  the 
wheel  has  tenoned  spokes  with 
shoulders  which  sustain  the  spokes 
against  endwise  pressure,  by  bearing 
on  the  tapering  sides  of  metallic 
mortises.  id. 

(7.)  Baehelder — Sewing-machine, 

29.  The  reissued  letters  patent  granted 
to  John  Baehelder,  December  12th, 
1865,  for  an  ''improvement  in 
sewing-machines,"  and  extended  for 
seven  years  from  the  8th  of  May, 
1870,  are  infringed  by  the  W^hitney 
sewing-machine,  which  uses,  as  a 
perpetual  feed,  the  feed  of  Allen  B. 
Wilson,  covered  by:  reissued  patent 
No.  846,  granted  to  him  January  22d, 
1856,  and  reissued  patent  No.  414, 
granted  to  him  December  9th,  1856. 
iaeh^der  v.  Afaultan,  804 

80.  A  decision,  in  a  suit  brought  for  an 
infringement  of  the  Wilson  patents, 
that  tne  prior  existence  of  the  Baeh- 
elder patent  did  not  destroy  the 
novelty  of  the  Wilson  patents,  is  not 
a  decision  that  the  use  of  the  feeding 
arrangement  of  the  Wilson  patents 
does  not  infringe  the  Baehelder 
patent.  id, 

81.  The  Wilson  patents  cover  inven- 
tions not  found  in  the  Baehelder 
patent,  but  a  machine  constructed  j 


according  to  the  Wilson  patents 
embraces  inventions  claimed  in  the 
Baehelder  patent.  id, 

(8.)  J^aa  and  Adama — Sarve^er, 

(9.)  O.  Aultman  <k  Cc^Harvester. 

82.  The  reissued  letters  patent  No. 
2,60^,  granted  to  Philo  Sylla  and 
Augustus  Adams,  September  14th, 
1867,  and  the  three  reissued  letters 
patent  Nos.  728,  724  and  726,  granted 
to  G.  Aultman  A  Co.,  assignees  of 
said  Sylla  and  Adams,  May  17th, 
1859,  each  for  an  "  improvement  in 
harvesters,"  (the  original  patent  hav- 
ing been  granted  to  said  Sylla  and 
Adams,  September  20th,  1853,)  and 
which  four  reissued  letters  patent 
were  severally  extended  for  seven 
years  from  the  20th  of  September, 
1867,  are  valid.    AtUtman  y^HoUey, 

817 

38.  Under  an  objection  that  the  re- 
issued patent  includes  devices  not 
shown  or  suggested  in  the  record  of 
the  original,  the  proper  tests  to  be 
applied,  in  considering  whether  a 
reissued  patent  is  for  the  same  in- 
vention as  the  original,  stated  and 
illustrated.  id. 

84.  In  a  certified  copy  of  the  model  on 
file,  certified  from  the  Patent  Office, 
the  precise  construction,  in  the  par- 
ticular in  dispute,  was  not  shown,  for 
the  reason  that  parts  were  broken 
and  other  parts  were  missing.  But 
the  original  specifications  and  draw- 
ings were  not  inconsistent  with  the 
construction  necessary  to  sustain  the 
reissue ;  and,  in  view  of  the  necessity 
of  the  feature,  and  of  evidence,  that, 
before  the  model  was  filed,  such 
necessity  was  understood  and  acted 
on,  in  practice,  by  the  inventors,  and 
of  the  fact  that  the  Patent  Office 
granted  the  reissue  after  referring 
to  the  model,  on  a  question  being 
raised  before  it  as  to  the  particular 
in  dispute,  it  was  held  sufficiently 
proved  that  the  model,  as  filed,  con- 
tained the  feature.  id, 

86.  The  question  of  infringement,  con- 
sidered, id, 

86.  Abandoned      experiments,      com- 
mented on.  id. 
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87.  Devices  oontrived  and  employed 
Id  sach  experimeDts  do  not,  on  their 
abandonment,  become,  per  m,  pnblic 
property,  in  sncb  sense  that  they 
can  be  need  to  defeat  the  patent  of 
a  new  and  independent  ibyentor.    id. 

(10.)  Whiui«r^Harv€der, 

88.  The  reissued  letters  patent  Nos. 
876,  877,  878  and  879,  granted  to 
Cyrenns  Wheeler,  Jr.,  January  Sd, 
1860,  and  the  reissued  letters  patent 
No.  2,610,  granted  to  said  Wheeler 
May  14th,  1867,  (the  ori^nal  patent 
on  which  such  five  reissues  were 
founded  having  been  granted  to  said 
Wheeler  December  5th,  1804,)  and 
the  reissued  letters  patent  No.  2,682, 
granted  to  said  Wheeler  May  28th, 
1867,  (the  original  patent  having 
been  granted  to  said  wheeler  Febru- 
ary 6th,  1865,)  such  six  reissues  hav- 
ing been  extended  and  being  each  for 
an  "  improvement  in  mXu  and  ffrass 
harvesters,"  are  valiu.  Wheder  v. 
MeOmniek,  884 

89.  Where  a  patentee  hns,  in  his  orig- 
inal patent,  patented  an  aggregate  of 
several  devices,  he  may,  in  obtaining 
a  separate  reissued  patent  for  each 
one  of  such  several  devices,  give  the 
same  identical  description,  in  the 
specification  of  each  reissue,  of  each 
and  all  of  the  devices  included  in  the 
original  patent  id. 

40.  If,  in  such  case,  the  claim  of  each 
reissue  is  for  a  distinct  and  severable 
part  of  the  invention  described  and 
shown  in  the  original  patent,  the  re- 
issues are  not  open  to  the  objection 
that  they  are  several  patents  fur  the 
same  invention.  id, 

41.  Reissued  letters  patent  No.  880, 
granted  to  said  Wheeler,  January  8d, 
18^0,  founded  on  the  said  original 
patent  of  December  5th,  1854,  were 
not  extended;  but,  as  such  reissue 
claimed  only  a  distinct  and  separate 
device,  not  included  in  the  other  re- 
issues of  the  same  date,  the  fact  thot 
such  device  became  public  property, 
gives  no  right  to  u^e  the  devices 
claimed  in  the  reissues  which  were 
extended,  although  the  specifications 
are  alike  in  their  descriptive  parts, 
it  appearing  that  the  use  of  the  latter 


devices  does  not  necessarily  involve 
the  use  of  the  device  claimed  in  reis- 
sue  No.  880.  id. 

(11.)  ^iiyuy^-Pi^fMr^y  »f oeftiite. 

42.  The  first  claim  of  the  letters  patent 
granted  September  12th,  1866,  to 
Benjamin  8.  Binney,  assignee  of  E. 
W.  Goodale,  for  "a  machine  for 
making  paper-bass,''  \b  in  these 
words :  "  Making  the  aide  cutters,  B, 
with  curved  ends,  substantially  aa,  and 
for  the  purpose,  set  forth.*  Such 
claim  covers  side  cutters  which  have 
a  regular  curve  near  their  inner  ends, 
although  the  specification  speaks  of 
the  curve  near  the  inner  ends  of  the 
patented  side  cutters  as  bein£^  an  ir- 
regular curve,  it  not  appearing  Uiat 
any  side  cutter  with  a  curved  inner 
end,  for  the  same  purpose,  existed 
before.  Union  Paper  Bag  Machine 
Co.  V.  yewell,  879 

(12.)  Frink-^RefUetor  for  ga^ighiM, 

43.  The  first  claim  of  reissued  letters 
patent.  No.  8826,  granted  to  Isaac  P. 
Frink,  February  8th,  1870,  the  oriir- 
inal  letters  patent  having  been  grant- 
ed to  him,  as  inventor,  April  17th, 
1860,  for  an  "improved  reflector  for 
caa-lights,"  namelyi  "In  a  reflector 
in  which  the  illuminating  rays  are 
thrown  down  below  the  source  firom 
which  they  prooeed,  a  reflecting  sur- 
face, or  series  of  reiSectinff  surfaces, 
as  set  forth,  lined,  covered  coated  or 
plated  with  either  plain,  ctrrugated 
or  figured  glass,  in  combination  with 
another  reflecting  surface  placed 
above  or  over  the  first  surface,  when 
suitable  space  is  provided  between 
the  upper  and  lower  surfaces  for  the 
passage  of  air  and  for  ventilation, 
substantially  as  described,"  is  in- 
fringed by  a  reflector  in  which  the 
upper  reflecting  surfroe  is  of  a  black 
color,  and  which  has  all  the  features 
of  said  claim.    Frink  v.  Petry,     422 

44.  The  second  claim  of  reissued  letters 
patent,  No.  8827,  granted  to  Isaac  P. 
Frink,  February  8th,  1870,  on  the 
surrender  of  the  before  named  orig- 
inal letters  patent,  namely,  "The 
combination  with  the  metulic  body 
of  a  reflector,  of  a  glass  covering  or 
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lininff  therefor,  applied  In  Bections  or 
paneu,  BnbstaDtialiy  as  and  for  the 
pnrposes  described/'  is  infring^ed  by 
a  reflector  in  which  there  is  a  silvery 
coating  on  the  outer  surface  of  the 
elass,  the  inner  surface  of  such  coat- 
ing acting  as  a  reflecting  surface,  and 
the  inner  surface  of  the  metallie  body 
of  the  reflector  haying  no  capacity  as 
a  reflecting  surface,  and  large  parts 
of  the  metallic  body  of  the  reflector 
exterior  to  the  glass  being  cut  away, 
and  the  exterior  surface  of  such  sil- 
yery  coating  being  ooyered  with 
paint,  id, 

40.  The  said  second  claim  of  No.8827  does 
not  claim  the  use  of  glass  lb  sections, 
in  any  and  all  reflectors,  but  claims  a 
flplass  covering  or  lining  for  the  metal- 
lic body  of  a  reflector,  applied  in  sec* 
tions  or  panels,  and  combined  with 
such  metallic  body,  substantially  as 
and  for  the  purposes  described.  This 
means,  the  metallic  body  of  such  a 
reflector  as  is  described  and  shown 
in  the  drawings— a  reflector  in  which 
the  Uluminattng  rays  are  thrown 
down  beneath  the  flame  or  source 
from  which  they  proceed,  and  which 
has  a  metaUio  body,  and  in  which 
such  metallic  body  is  Hned  or  covered 
on  the  inside  with  glass,  so  that  there 
is  no  intercepting  of  any  of  the  rays 
of  light  by  any  part  of  the  metallic 
body,  in  contradistinction  to  having 
part  of  the  metallic  body  Inside  of 
the  glass,  so  that  such  mtercepting 
of  rays  of  li^ht  is  produced,  and 
which  is  capable  of  having  the  glass 
lining  to  the  metallic  body  applied 
by  moulding  or  blowing  the  glass,  if 
it  be  not  attached  in  sections   or 

Eanels,  and  which  is  manipulated  and 
andled  as  a  unit,  and  is  supported 
and  kept  in  position  firom  above  and 
not  from  below.  id. 

46.  Although  a  reflector  may  have  ex- 
isted before,  embodying  all  the  feat- 
ures specified  in  we  first  claim  of 
No.  8826,  except  the  one  of  a  glass 
lining  to  the  reflecdng  surface  or 
surfaces,  yet»  the  employment  of  the 
elass,  in  the  entire  arrangement, 
being  new,  and  being  useful  both  in 
increasing  the  refleonon  of  the  light 
and  in  preventing  the  reflectine  sur- 
face behind  the  fflass  from  oeing 
soratdied  or  tarnished,  the   entire  | 


arrangement  In  such  flrst  claim  is 

Eatentable,  all  the  features  embodied 
I  it  hayiuff  a  mutual  relation  and 
interdependence,  which  make  them 
patentable,  as  a  whole.  id. 

41,  The  claims  above  mentioned  are 
new  and  valid.  id, 

48.  Circumstances  considered,  as  bear- 
ing on  the  question  of  the  prior  ex- 
istence of  an  alleged  prior  invention, 
such  as,  the  faUure  of  the  alleged 
prior  inventor  to  apply  for  a  patent 
for  it,  when  he  was  applying  for  a 
patent  for  kindred  inventions.        id, 

PRACTICE. 

1.  The  defendants,  when  sued,  in  equity, 
for  infringing  letters  patent  for  a 
stove,  admitted,  in  their  answer,  the 
infringement  charged,  and  set  forth 
the  number  of  infringing  stoves  Uiey 
had  made  and  sold,  and  rested  tht/a 
defence  on  their  claim  of  ownership 
of  the  patent.  The  plaintiff  had  a 
decree.  A  motion  by  the  defendants 
for  a  rehearing  was  denied,  and  an 
accounting  in  regard  to  profits  was 
had,  in  ^ich  toe  defendants  were 
charged  with  the  profits  on  the  said 
number  of  stoves,  and  the  report  of 
the  master  was  made.  The  defend- 
ants then,  upon  aU^gations  of  mistake 
and  error  in  such  admission,  moved 
for  leave  to  amend  their  answer,  and 
open  the  case,  so  as  to  contest  the 
question  of  infringement,  or,  at  least, 
Uie  extent  thereof,  before  the  master : 
JBeld,  that  the  motion  must  be  denied. 
RuggUi  v.  Eddy,  624 

See  Adxiealtt,  1,  ti, 
Banxruftct,  1  to  7. 
CoaPORATioir,  1,  2. 
pAmcT,  4,  6,  7. 
RufovAL  or  Causu. 

PROFITS. 
See  Patint,  6. 

PROTEST. 

1.  A  valid  prospective  protest  against 
the  payment  of  duties,  made  en  a  par- 
ticular importation  of  merchandise, 
and  expressing  the  intention  of  the 
importer  that  the  protest  shall  apply 
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to  all  fntnre  Bimilar  imporUtionB 
made  by  bim,  is,  under  g  6  of  the 
Act  of  March  Sd,  1867,  (U  U,  8. 
8taU  at  Large,  195,)  aa  well  as  under 
the  prior  Act  of  February  26th,  1845, 
(5  Id.,  727,)  valid  as  to  subeeqlent 
importaUons  of  similar  merchandise, 
on  which  like  duties  are  exacted,  aa 
respects  not  only  future  exactions  of 
like  duties  from  the  proteetiag  party 
by  the  same  colleotDr,  but  as  respects 
future  exactions  of  like  duties  froai 
bin  by  a  succeeding  collector.  Wetkr 
T.  SeheU,  193 

.2.  A  prospective  or  oontinuing  protest 
is  not  valid,  under  the  laws  n^w  ex- 
isting in  relatiom  to  duties  Upon  im- 
•  ports.     UUman  Y,  Murphif,   .        254 

8.  The  14th  secdon  of  the  Act  of  June 
80th,  1864.  (18  U.'JS,  Stat,  at  Large, 
214,)  provides,  that,  on  the  entry  ^f 
any  g^ods,  the  decisioik  of  the  col- 
lector as  to  the  rate  and  amount  of 
duties  to^be  paid  on  such  goods,  shall  1 
be  final  and  conclusive,  nnltas  the  ' 
importer  shall,  within  ten  days  after 
the  ascertainment  and  liquidatiofl  of 
the  duties  by  the  proper  officers  of 
the  customfl,  give  notice  in  writing 
to  the  collector,  on  each  entry,  if  dis- 
satisfied with  hij  decision,  setting 
forth  therein,  distinctly  and  specif- 
ic^y,  the  grounds  of  his  objection 
thereto.  The  plaintiff,  on  paying  du- 
ties, January  10th.  1871,  on  certain 
eiwds.  added  to  a  protest  then  filed 
by  him  with  the  defendant,  as  col- 
lector, in  rjMpect  to  the  exaction  of 
duties  thereon,  these  words,  "  I  in- 
tefid  this  protest  to  apply  to  all  fu- 
ture similar  importations  by  me." 
On  the  2l8t  of  January,  1871,  the 
plaintiff  entered  for  warehousing  like 
goods,  and,  on  the  20th  of  June,  1871, 
the  defendant  exacted,  and  the  plaint- 
iff paid,  duties  thereon,  on  a  withdraw- 
al entry  thereof,  at  the  same  rate  so 
protested  against.  In  a  suit  to  re- 
cover back  the  alleged  excessive  du- 
ties :  Held,  that  such  prospective  no- 
tice was  not  a  sufficient  protest,  un- 
der said  14th  section.  id. 

R 

RECEIVER. 
See  National  Bake,  1  to  8. 


REMOVAL  OF  CAUSEa 

1.  Under  the  provisions  of  the  2d  sec- 
tiim  of  the  Act  of  July  27th,  1868, 
(10  CT.  S.  8ua.  eU  Large,  227.)  a  suit 
commenced  in  a  State  Oourt  against 
a  corporation  created  under  the  laws 
of  Great  Britain  cannot  be  removed 
by  it  into  this  Court  Jonea  v.  Oceame 
Steam  Navigation  Co,,  406 

2.  The  terms  of  this  Court,  appointed 
to  be  held  by  g  1  of  the  Act  of  Feb- 
ruary  7th.  1878.  (17  U.  S,  Slat,  at- 
Laf^ge,  422,)  being  terms  exdosively 
for  the  trial  and  disposal  of  criminal 
tsasea  cud  matters,  are  not  sesdons  of 
this  (Toart,  within  t|ie  meanii^  of  an 
Act  requiiing  copies  of  proceedings 
in  a  suit  to  be  entered  In  this  Court 

•  on  the  first  day  of  its  session,  in  order 
to  perfect  the  removal  of  such  suit 
into  this  Court  id. 

8.  A  petition  under  the  said  Act  of 
1868,  stating  that  the  defendant  haa 
a  defence  to  an  action  brought^  aris- 
ing under  an  Act  of  Congress,  giving 
the  title  of  such  Act,  is  sufficient,  al- 
though it  does  not  state  what  the  de- 
fence is,  or  what  are  the  iacts  which 
constitute  it.  id, 

4.  The  question  of  tfa^  actual  existence 
and  validity  of  the  alleged  defence 
cannot  be  determined  on  an  interloc- 
utory motion,  if  the  proceeding.?  for 
removal  have  eonf  Tmed  to  the  stat- 
ute, but  can  be  determined  only  on 
formal  pleadings  and  proofs,  in  this 
Court  id. 


REVIVOR. 

1.  A  suit  in  equity  was  brought  against 
three  persons  doing  business  as  co- 
partners, and,  as  such,  carrying  on  a 
manufactory,  to  restrain  them  from 
using  a  machine  for  which  the  plaint- 
iff held  letters  patent,  and  to  compel 
the  defendants  to  account  for  and  pay 
to  the  plaintiff  the  profits  realized  by 
the  defendants  from  the  use  of  said 
machine  at  said  manufactory.  The 
plaintiff  had  a  decree  for  such  injunc- 
tion and  account  The  accounting 
was  had,  the  master  s  report  thereon 
was  filed,  reporting  an  amount  of 
profits  as  due  to  the  plaintiff,  excep 
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tions  thereto  were  filed  and  arffned, 
the  opinion  of  the  Court  on  such  ex- 
ceptions was  filed,  but  no  final  decree 
had  been  entered.  Then  one  of  the 
defendants  died,  leaving  a  will  ap- 
pointing an  ezecator.  The  plaintiff 
then  filed  a  bill  of  reyivor,  praying 
the  revival  of  the  suit  against  the 
executor:  Held, 

(1.)  That  the  profits  reported  con- 
stituted a  debt  due  by  the  copartner- 
ship to  the  plaintiff;  - 

(2.)  Thai  the  suit  did  not  abate  by 
the  death  of  one  of  the  copartners ; 

(8.)  That,  it  not  being  alleged  tiint 
the  surviving  Copartners  were  insolv- 
ent, or  that  the  eopartnerahip  assets 
werd  not  suffieient  to  satisfy  the 
plaintiff's  demand,  the  bill  of  revivor 
must  be  'dismissed.  Troy  Iron  and 
Mil  Factory  v..  WihsUm,  61S 

2.  No  suit  at  law  or  in  eauity  cai),  in 
this  conntry,  be  sustainea  against  the 
representatives  of  a  deceased  coparU 
ner,  ov  to  charge  his  estate  for  the  co-. 
partnership  dabts,  if  the  surviving 
partners  asa  solvent  and  the  assets  of 
the  firm  are  sufficient  id, 

8.  Cases  in  £nffland,  holding  apparently 
a  contrary  doctrine,  notloed.  id. 


s 

8A]LE. 
See  JQtatute  or  Frauds. 

SEAMAN. 

L  The  14th  section  of  the  Act  of  June 
7th,  1872,  (17  U.  8,  Stat,  at  Large, 
265,)  provides,  that,  "  if  any  master, 
mate,  or  o(her  officer  of  a  ship,  know- 
ingly receives,  or  accepts  to  be  en- 
tered on  board  of  any  merchant  ship, 
any  seaman  who  has  been  engaged 
or  supplied  contrary  to  the  provis- 
ions of  this  Act,  (he  ship  on  board  of 
which  such  seaman  shall  be  found 
shall,  for  every  such  seaman,"  be  lia- 
ble to  a  penalty  not  exceeding  $200. 
The  18th  section  of  the  same  Act  pro- 
rides,  that  every  agreement  with  a 
seaman  shall  be  signed  by  him  in  the 


presence  of  a  shipping  commissioner, 
and  be  acknowledged  and .  certified 
under  the  hand  and  official  seal  of 
such  commissioner.  The  12th  sec- 
tion of  the  same  Act  provides,  that  * 
the  master  of  every  ship  bound  from 
a  port  in  the  United  States  to  a  for- 
eign port,  shall  make  an  agreement 
with  every  seaman  of  his  crew,  in  a 
form  prescribed  by  that  section.  By 
the  Act  of  January  15th,  1878,  (17 
U,  S.  StaL  at  Large,  410,)  it  ia  pro- 
vided, that  the  12th  section  of  the 
said  Act  of  1872  shall  i^ot  apply  to 
masteta  of  vessels  wheA  engaged  In 
trade  with  Mexica  The  1st  seotion 
of  the  Act  of  July  20th,  1790,  (1  IT, 
8,  Stat,  at  Lofsffe,  181,)  provides,  that 
the  master  of  any  vessel  bound  from  * 
a  port  in  the  United  States  to  a  for- 
eign port,  shall  make  an  agreement 
in  writing;  or  in  print,  with  every 
seaman  on  board,  declaring  the  voy- 
age or  term  of  tinfe  for  which  such 
seamait  shall  be  shipped:  Held,  that  • 
the  said  Act  of  1878  had  no  effect  to 
modify  the  ptovisions  of  £he  said  Idth 
section  of  the  Act  of  1872,  and  that, 
notwithstanding  the  said  Act  of  1872, 
the  master  of  a  vessel  making  a  voy- 
age from  New  York  to  a  port  in  Mex- 
ico was  required,  under  the  said  Act 
of  1790,  to  make  the  agreement  there- 
in required,  and  was  also  required  to 
see  that  such  agreement  was  signed, 
acknowledged,  and  certified  betore  a 
shipping  commissioner,  in  the  man- 
ner prescribed  by  the  said  ISth  sec- 
tion of  the  said  Act  of  1892,  and  that 
such  vessel  was  liable  to  the  penalty 
proyided  by  the  said  14th  section  of 
the  said  Act  of  1872,  if  her  master 
received  a  seaman  on  board  who  had 
been  engaged  otherwise  than  under 
an  aCTcement  so  signed,  acknowl- 
edged and  certified.  Umted  Sbatee  v. 
The  City  of  Mexico,  489 


SHIPPING. 

Bee  Collision. 
LncN. 

SXAMAM. 


STATE  COURT. 
See  National  Bank,  1  to  8. 
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STATUTE. 

See  BovD. 

Intkrkal  RiYsruB,  1. 
Patent,  1. 


STATUTE  OP  FRAUDa 

1.  A.  employed  a  broker  to  sell  for  bim 
a  quantity  of  »heet  iron  to  arrive 
from  Russia.  The  broker  offered  it 
to  B.  Terbally,  at  a  price  named,  and 
B.  \  erbally  accepted  it  at  that  price. 
The  broker  then  signed  two  papers, 
in  the  same  words,  as  follows :  **  New 
York,  Jnly  10th,  1867.  Sold  by  A. 
to  B.  706  packs  jSnt  onality  Russia 
sheet  iron,  to  arrire  at  New  York,  at 
12)  cents  per  pound,  gold,  cash,  act- 
ual tare.  Iron  due  about  Sept.  1, 
'67.  C,  Broker."  Below  was  a  mem- 
orandum of  the  number  of  packs  of 
each  of  eight  different  siaes,  numbers 
or  marks.  One  of  these  papers,  so 
signed,  was  delivered  by  tne  broker 
to  A.,  and  one  to  B.  This  paper  was 
the  only  written  contract  between 
the  parties.  A.  sued  B.,  alleging  a 
refusal  by  B.  to  accept  and  pay  for 
the  iron,  and  a  resale  of  it  by  A.,  at 
a  loss,  and  claimed  to  recover  such 
loss  from  B. :  Held,  that  the  paper 
signed  by  the  broker  was  not  a  note 
or  memorandum  in  writing,  of  the 
contract,  subscribed  as  required  by 
the  sUtute  of  New  York,  (2  R.  8., 
1^6,  §  8.)  in  regard  to  contracts  for 
the  sale  of  goods.  Butler  v.  Thomeon, 
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STATUTE  OF  LIMITATIONS. 
See  LxxtTATioN  of  Aoxion. 


STATUTES  CITED. 
Unitsd  States. 

1789,  Sept.  24th,  Judiciary,  889 

1790,  April  80th,  Jurisdiction,  160 

1790,  July  20th,  Seamen,  489,  491 

1791,  Feb.  26th,  Bank  of  the  United 

States,  111 

1792,  April  14th,  Seamen,  492 
1799,  March  2d.  Manifest,  416,  4>7 
1882,  April  26th,  Corporations,  106 
1886,  July  4th,  Patents.            879,  882 


1889,  Feb.  28th,  Transfer  of  Canaea,  66 
1842,  August  28d,  Rules,  476 

1846,  February  26th,  Protest*  198, 194, 

866 
1846,  August  8th,  Terms  of  Courts  412 
1848,  August  11th,  Treaties  with 

China,  Ac.,  145 
1848,  Augost  12th,  ExtraditioD,  88.  85, 

89,  182,  146,  170,  194 
1861,  March  8d,  Liability  of  Ship- 
owners, S98,  408 

1866,  August  18th,  Jurisdiction,       150 

1867,  March  8d,  Protest,  198,  194,  356 
1860,  June  22d,  Extradition,   89,   182, 

171 

1860,  June  22d,  Treaties  with  China. 

Ac,  147,  151 

1861,  March  2d,  Tariff.  121 

1861,  August  6th,  Tariff,  121 

1862,  Jnly  Ist,  Internal  Revenue,    1,  2 
1862,  July  1st,  Union  Pacific  R.  K. 

Co.,  898,  409 

1868,  February  26th,  National 

Banks,  1 10 
1868,  March  8H,  The  Rebellion,  850,  358 
1864,  April  29th,  Navigation,  225,  226, 

'       229 

1864,  June  8d,  National  Banks,   101, 

102,  108,  109,  248,  249,  874,  409 

1864,  June  11th,  The  RebeUion,  350, 

853 
1864,  June  80ih,  Duties.  120,  864,  356, 

868 
1864,  June  80th,  Internal  Revenue,  256, 

256 
1864,  July  2d,  Northern  Pacific  R. 

R.  Co.,  409 

1866,  May  11th,  The  Rebellion,        858 

1866,  July  ISth,  Internal  Revenue,  255, 

266,  445,  446,  688,  648»  546,  648 

1866,  July  18th,  Manifest,         416.  417 

1866,  July  27th,  Removal  of  Causes.  408 

1867,  March  2d,  Bankruptcy,  48,  77,  79 
1867,  March  2d,  Conspiracy,  168 

1867,  March  2d,  Internal  Revenue,  643 

1868,  March  81st,  Internal  Revenue. 

266,  266 
1868,  July  20ih,  Internal  Revenue,  266, 
266,  267,  270,  446,  688.  547 
1868,  July  27th,  Removal  of  Causes, 

406,  407 
1870,  May  81st^   Illegal  Voting,  200, 

201,  202 
1870,  Jnly  Ist^  Treaties  with  Mada- 

gascar,  Ac,  149 
1870,  July  8th,  Patent,  212,  218,  87«, 

882,  549,  668 
1870,  July  8th,  Trade-marks,  81 1,  818 
187n,  July  14tb,  Bachelder  Patent,  806 
1872,  June  let,  Practice,       77.  79,  619 
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1872,  June  dth,  iDtemal  RevGnne,  255, 

256 

1872,  Jnne  7th,  Seamen,  489,  490 

1872,  June  8th,  Obscene  Mail  Mat- 
ter, 846 

1878,  January  15th,  Seamen,    489,  496 

1 878,  Febroary  7th,  Terms  of  Court, 

406,  412 

1878,  March  Sd,  Obscene  Mail  Mat- 

ter,  846 

1878,  March  8d,  Union  Pacific  R.  B. 

Co.,  885,  886 

Niw  York. 

2  R.  L.,  189.  §  6.  Official  Bond,  6 

1  R.  S.,  66,  Boundary  of  State,        288 

2  R.  S.,  136,  §  3,  Statute  of  Frauds, 

584,  585 
1850,  chap.  172,  Usury,  250 

1862,  April  24th,  chap.  482,  p.  956, 

Liens  on  vessels,  468,  479 
Code  of  Procedure,  g§  227,  427,  102, 

106,  107, 108 

GftXAT  Beitain. 

2  Geo.  II,  chap.  9V,  §g  1,  2,  Sea- 
men, 491 
6  <k  7  Vict,  c.  76,  Extradition,        157 


STEAMER. 

See  Collision. 

Common  Carrixb,  5. 


STIPULATION. 
See  Admibaltt,  1. 

STOPPAGE  IN  TRANSITU. 
See  Bankruftct,  9. 

SURETY. 
See  Intbbnal  Riynnm,  10,  11. 


TARIFF 


See  DuTXis. 


TRADE-MARK. 

1.  The  protection  g^ven  by  the  77th 
and  78th  sections  of  the  Act  of  July 
8th,  1870,  (16  U,  &  Stat,  at  Large, 
210,  211,)  to  the  use  of  a  trade-mark, 
the  recording  of  which  in  the  Patent 
Office  is  therein  provided  for,  is  to 
the  exclusive  use  of  such  trade-mark 
only  so  far  aa  regards  the  particular 
dencription  of  goods  set  forth  in  the 
filed  statement  as  the  particular  de- 
scription of  goods  to  or  by  which 
the  trade-mark  has  been,  or  is  intend- 
ed to  be,  appropriated;  and  the 
prohibition  is  only  against  the  use, 
by  another,  of  substantially  the  same 
trade-mark  on  goods  of  substantially 
the  same  descriptive  qualities  as  such 
particular  description  of  goods  set 
forth  in  such  ffied  statement  Oegood 
y.  Boekwood,  810 

2.  A  statement  filed  by  O.  set  forth 
that  his  trade-mark  consisted  of  the 
word  "Heliotvpe,"  "in  connection 
with  the  production  and  publication 
of  prints."  and  that  "  the  particular 
article  of  trade  "  upon  which  he  had 
used  it  was  "the  prints"  which  he 
designated  as  "  Heliotype."  Such 
prints  were  made  by  a  process  to 
which  the  name  "Heliotype"  was 
applied,  and  which  was  a  process 
secured  by  letters  patent  of  the 
United  States,  under  which  O.  was 
the  sole  licensee.  The  defendant  used 
the  word  "Heliotype"  on  prints 
published  by  him,  but  not  made  by 
such  patented  process:  JBeld,  that 
the  right  of  0.  to  the  recorded  trade 
mark  wa|  lim.ted  to  its  use  on  prints 
made  by  such  patented  process,     id. 


u 


UNION  PACIFIC  RAILROAD  CO. 

1.  The  provisions  of  the  4th  •section  of 
the  Act  of  March  8d.  1878,  (17  U.S. 
Stat,  at  Larae,  509,)  direcUnff  a  suit 
In  equity  to  oe  instituted,  in  the  name 
of  the  United  States,  against  the 
Union  Pacific  Railroad  Company  and 
others,  create  different  rules  for  the 
conduct  of  that  suit  from  those  by 
which  ordinary  suits  are  governed. 
Among  such  dlfierences  are  the  fol- 
lowing: 1.  Said  suit  oiay  be  brought 
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in  any  Circuit  Court  of  the  United 
States,  and  all  the  parties  may  be 
made  defendants  in  one  (uit;  2d. 
Decrees  in  said  suit  may  be  entered 
and  enforced  against  any  one  or  more 
parties,  without  awaiting  a  final  de- 
termination as  to  other  parties;  3. 
The  writs  of  subposna  issued  against 
the  defendants  therein  may  run  into 
any  District  of  the  United  States, 
and  be  served  bv  the  marshal  upon 
persons  not  resiaents  of  the  District 
in  which  the  suit  is  brought,  and  not 
found  therein ;  4.  Such  writs  may  be 
served  upon  representatives  of  de- 
ceased parties  who  are  not  residents 
.  of  the  District  in  which  the  suit  is 
commenced,  and  whose  testators  were 
not  such  residents.  United  Statea  v. 
Union  PaciJU  R,  R.  Co,,  885 

2.  The  powers  and  authoritiea  given 
by  the  ssid  Act  to  the  Attorney- 
General  are  exceptional,  and  are 
limited,  in  their  exercise,  to  the  cases 
and  the  matters  in  that  Act  specified, 
viz.,  1.  To  a  suit  in  favor  of  the 
United  States  against  the  Union  Pa- 
cific Railroad  Company,  and  all  per- 
sons who  have  subscribed  for  or  re- 
ceived capital  stock  in  said  road 
which  has  not  been  paid  for  in  fuH  in 
money ;  2.  To  a  suit  against  persons 
who  may  have  received,  as  dividends 
or  otherwise,  portions  of  the  capital 
stock  of  said  road,  or  the  avails  there- 
of, or  other  property  of  the  said  road, 
unlawfully  and  contrary  to  equity ; 
8.  To  a  suit  against  persons  who  may 
have  received,  as  profits  or  proceetis 
of  contracts  for  the  construction  or 
equipment  of  said  road,  or  other  con- 
tracts therewith,  monef  or  other 
property  which  ought,  in  equi^,  to 
belong  to  said  corporaUon ;  4.  llo  re- 
cover money,  lK)nds,  dkc,  which 
ought,  in  equity,  to  be  paid  or  ac- 
counted for  to  the  said  company  or  to 
the  United  States.  id, 

8.  For  these  causes,  except  the  last, 
which  is  not  set  up  in  the  bill,  there 
is  no  right  of  action  in  the  United 
States,  nor  can  any  be  given  by  an 
Act  of  Congress.  Such  rights  of  ac 
tion  are  the  property  of  the  railroad 
company.  In  substance  and  in  form, 
the  proceeds  of  the  same  belone  to 
the  corporation  and  not  to  the  United 
estates,  or  any  other  creditor,  and  suit 


to  recover  the  same  must  be  broog-h^ 
in  the  name  of  the  railroad  oonii>any  • 

id- 

4.  Congress  cannot  create  damages  to 
be  recovered  by  the  United  States  by 
suit,  or  cause  acts  to  be  wron^a  to 
the  United  States  which  are,  in  their 
nature,  wrongs  to  another.  ieL 

5.  The  United  States  cannot  convert  to 
itself  the  property  of  another,  by  its 
own  declaration,  or  its  own  authority ; 
nor  can  it  maintain  an  action,  in  its 
own  name,  against  A.,  to  recover  a 
debt  which  he  may  owe  to  B.        id. 

6.  The  gifts  of  lands  and  bonds  made 
by  the  United  States  to  the  Union 
Pacific  Railroad  Company  were  not 
in  the  nature  of  a  trust,  but  were 
made  absolutely,  without  condition 
precedent  ioL 

7.  Redress  for  alleged  firaudulent  acts 
on  the  part  of  the  directors  and  man- 
agers of  the  Union  Pacific  Railroad 
(^mpany,  in  breach  of  their  duty  to 
the  shareholders,  cannot  be  obtained 
in  a  suit  brought  by  the  United 
States,  but  must  oe  obtained  in  a  suit 
brought  by  the  corporation,  or,  if  it 
reftises  to  sue,  by  a  shareholder,    id. 

UNITED  STATES. 
See  UiaoN  Paoxfio  Raheoad  Co. 

USURY. 
See  National  Bahk,  4. 

V 

VESSEL. 

See  Adxiraltt,  2  to  4. 
Collision. 

Common  Cabrixb,  1  to  4. 
Constitutional  Law,  9,  10. 

LiBN. 

Seaman. 
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WAR. 
See  Limitation  of  AonoN. 
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